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ERRATA. 

Page   35  last  Hnc^forMn,*  i-ciition 

77  line  10.  for  •  exception,*  read  execution* 
77         37,  for  •  offence/  read  office. 

105         21  of  the  mar^^mal  note,  for  *  Obligee,'  read  obHgor. 

113         42,  for  •  M»Kean,*  read  J^Cleam 

118  33,  for  '  PandestR,'  read  Paniect: 

122  20,  for  '  M.'  re«ld  B. 

141  22,  for  •  of,*  read  to. 

166         1,  for  *  situate  the  on,'  read  mtuate  on  th^. 

17%  after  the  'Jvord  *  needle,'.  In  the  las.  line,  erase  the  period,  insert 
acomuia,  and  add  the  following  ytar^juy'iJ^X '^making  allowance  for  varia" 
Hon  according  to  firactkal  observation^ 
Page  205  line  6,  for  '  Circuit,'  read  District. 

263         tk%  erase  '  when.' 

297         10,  for  *  possess  the  same  land,'  read  /irofesa  the  %ame  creed. 

297  42,  after  *  deriyc,'  insert  title. 

349  37,  for  '  received*  read  ruined. 

351         11.  erase  the  cqmina  after  *  wiH,»  and  Insert  it  after  •  not* 

372         17  of  marginal  note,  for  *  recordhig,'  read  record. 

47*         U3,for«be,'read/te. 

476         10,  for  *  Morris.  NicholsoD  &  Greeoleaf/  read  MorritiS^ 
MchoUon. 
Page  480  hne  24,  for  *  That,'  read  Ifie. 

484  5,  for  *  interest.'  read  intereat: 

485  36,  for  *  attfte,*  read  statute. 

486  12,  for  •  C  read  G. 
486         18,  for  •  that,'  read  they. 

492  12,  for  *  acknowledges,'  read  acknowledge. 

493  S,  for  *  This,'  read  Mt. 

The  following  errata^  in  the  opinioa  of  Chief  Justice  Marshall, 
In  the  case  of  the  VenuM^  in  volume  8,  escaped  notice  until  it  was  tbo  late  t# 
eorrecc  ihem  in  the  table  of  errata  of  that  volume,  fix  >- 
Page  298  line  37,  for  •  facts,'  read  yiarft 

311         20»  for '  permanent,'  read  firominmt. 
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1815. 

^*  Feb.     Term. 

THE  UNION  BANK  OF  GEORGETOWN.  ^^'       ^^ 


J(Mnf.«..Liviif oiti^y  J.  T0DD9  J.  and  Stobtv  X 

ERROR  to  the  Circuit  Court  for  the  district' . >f  By.  makio^  a 
Columbia,  for  the  county,  of  Alexandria,  in  an  action  of^l^'^"^^ 
debt,  by  the  Union  Bank  againsit  Mandeville,  upon  his  the  maker  m! 
promissory  note  to  C.  I.  Nourse,  indorsed  to  the  bank,  ^'xm*****  ^»« 

bank   to  ad- 

On  the  trial  below  ^  special  verdict  was  found  which  «^  tTuic" 
states  the  followinir  facts :  ^'^^^'  <^  ^ 

^  note,  the  aum 

,  expixjaatd    011 

On  the  15th  of  January,  1811,  MaiidcTille,  ihenand^^'^'* '^'^ 
always  an  inhabitaiU  of  the  town  of  JOexandia,  (in  >the SSrfuJS^tt 
county  of  Alexandria)  for  a  valuablf  consideration  **'**oaet  up 
made  his  promissory  note  at  the  said  town,  payable  to  C.  1.  "^^JS^ 
Nourifle  (or  order,)  sixty  days  after  date ;  negotiabU  at  conacquenccof 
the  Union  Bank  of  Georgetown ;  payable  at  the  Bmik  (rfy^  ^^1""^ 
Potomac,  in  Alexandria,  for  410  51.  IK^^JtSST" 

The  note  was  delivered  to  C.  I.  Nourse,  and  on  the 
same  day  indorsed  by  him,  and  offered  for  discount  at 
ttic  Union  Bank,  where  it  was  regularly  discounted  for 
Ais  use. 

^  On  the  80th  of  the  same  month,  MandevUle  beine  in- 
formed  that  bis  note  had  been  discounted,  made  no  ob- 
jection,  and  said  that  he  had  funds  to  meet  iL 

The  note  was  not  paid  when  it  became  dne^  and  waii 
prcitested  for  non-payment. 

VOL-  a.  % 


10  SUPREME  COURT  U.  & 

MAHDE-       On  the  16th  of  the.saine  month  (tliie  day*  after  the  date 

YULvs     or  Mandevilles  note)  Qliarles  I.  Nourse»  for  a  full  and 

T.        valuable  considerationy  ex  cutrd  and  drliveretl  to  Man- 

i7Ni'>if     deyil]e«  his  note  of  that  date,  payable  in  (M>  days  for 

BAKK.     iU^O^negotfabU  at  the  Bank  of  Alesandria^  payable 

-— — — -  at  the  Bank  of  Columbiaf  Tin  Geoi|ptown«) 


On  the  30th  of  the  same  month,  C.  I.  Nourae  became 
further  indebted  to  Mandeville  by  the  acceptance  of  his 
oilier  of  that  d«it:>  drawn  at  tighit  and  by  acceptance 
made  payable  on  \he  iBOi  of  Fibrwiry  following,  in  &vor 
of  C.  Paffe  for  the  use  of  MandeTiUe,  for  64  dollars—- 
neither  of  whic)i  has  been  paid.  The  Union  Bitnk 
IrauMartsits  business  in  .GkorgetoMm,  in  the  county  of 
Washington. 

On  the  $A  of  Febmary,  1811,  Mandeville  inserted  an 
advertisement  in  thr  AK^xandria  Gazette,  cautioning 
all  pei-sons  against  receiving  assignments  of  any  notes 
given  by  hinf  to  Noui*8e^  as  lie  had  discounts  against 
them. 

Mandeville,  in  the  Court  below  offered  to  sett-offthe 
note  and  acceptances  of  Noiir^e,  against  bis  own  note 
upon  which  tlie  suit  was  brought ;  but  upon  the  spcrial 
verdict,  the  Court  below  rendered  judgment  against  him 
for  its  whole  amount ;  and  he  brought  his  writ  of  error* 

By  the  laws  of  Tirginiaf  in  force  in  tlie  coanty  of  Al- 
exandria, ttie  Defendant  is  allowed  to  sctt-off  against  th# 
assignee  of  a  promrssory  note  an>  just  claim  which  he 
had  against  the  origipal  payee  before  notice  of  the  as- 
signment oJT  the  note. 

But  by  t!ie  laws  of  Marylaiid,  in  force  in  the  county 
of  Washington,  apromiasory  note,  payable  to  order,  is 
subject  to  the  same  rales  as  in  En^and  under  the  sta- 
tute of  Anhe. 

On  behalf  of  the  PlaintiflTin  error,  it  was  contended 
that  the  note,  being  n*ade  iai  Jlexandria  ^nd  to  be  paid 
tJicrCf  ^as  to  be  govrn»td  by  the  laws  of  Virginia,  and 
that  as  be  held  Nourse's  note,  before  he  had  notice  of 
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the  asml^ment  of  his  owb^  he  had  a  ri{^t  to  oibet  it  io   mandx* 

this  suit.  VILLB 


On  the  otiier  side  it  was  said  that  i^  ^^  immaterial 
by  which  lav  tlie  note  was  to  be  governed  ;  f<»r  i(  was 
made  with  a  view.  expiH^ssod  on  its  face«  to  be  discount-  < 
ed  by  the  PlaintiflTs ;  whereby  the  Defendant  had  waiv  *d 
any  fiflset  to  which  he  mi^t  iiave  a  right.  Besides 
whirli,  upon  being  informed  that  the  note  was  discount- 
ed by  th(^  Plaintiffs,  he  did  n^t  object,  nor  insist  u|khi 
his  sett-off,  but  Had  hi^  b^  fiinriSf  (moaning fun^ls  of 
Nourse's)  t«>  meet  it.  By  which  conduct  a  so  he  wadved 
his  right  to  the  sett«off. 

Feb.  9th.  Marshaix,  CL  J.  delivered  the  opinion 
of  the  Court  as  follows : 

* 
It  is  entirely  immaterial  whetlier  this  question  be  go- 
venied  by  the  laws  of  Virginia  or  of  Maryland"     By 
neither  of  them  ran  the  discounts  claimed  by  tlie  Plain* 
tiff  in  error  be  allowed. 

By  making  a  note  negotiable  in  bank,  the  mpker  nu- 
thorizes  the  bank  to  aitvanre  ou  iiis  credit  to  the  owner 
of  the  note  the  sum  expi*es8ed  ou  its  face. 

It  would  be  a  fraud  on  toe  bank  to  sf't  up  oflfbHs 
against  tliis  note  in  c^msequence  of  any  transactions  be^ 
twei^n  the  parties.  These  offsets  are  \^aiv  d  and  can- 
not, after  the  note  has  been  discounted,  be  again  s  t  up. 

The  judgment  is  to  be  affirmed  with  damages  at  the 
rate  of  6  per  cent  per  annum. 


r. 

ITHIOir 
BAKK. 


MEIGS  AND  AL  V.  M^CLUNG'S  xxssee. 


1815. 

Feb.        nth. 


%senL..  JoiiNsox,  J,  ^  Todd«  J. 

ERROR  fo  the  Circuit  Court  tor  the  district  of  Esst  In  the  tmcy 
Teiini'sses  in  an  net  ion  of  ejectment  brought  by^^Jj^'*^ 
1i!Xlun/5*s  lessee  against  Mcij?s  and  others  m-iththeChe-' 
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HKion        On  the  trial  in  the  Court  below,  a  bill  of  exceptions 
&  AL.     was  taken,  which  stated  the  case  as  follows : 

V. 

M'CLcrRO's     The  PlaintiflTs  leasor  claims  the  lana  under  a  grant 
XE89BR.    from  the  stat<'  of  North  Carolina,  to  John  Oosielson*  da- 

— — ted  the  11th  of  July  1788,  for  1500  acrt^s  lying  on  th^ 

sCT^i^otT  ^^^'^^  ^"'^  of  Tennessee  rivir,  opposite  to  a  high  bluff  of 
iniics  sqnuni    f^H-ks  of  divcrso  colofs.     The  Defendants  resided  on  the 
farngniTiarm,  the  land  as  officers,  and  und'T  the  authority  of  the  Uni- 
!lS.x£^vrVil^t<^^l  States  who  had  aganison  there  and  had  erected 
inoiiiii  01  iho    works  at  an  cxpe^ncr.  of  30,000 dollars.    The  place  whore 
2^''"^{i   the  Defendants  resided  was  two  miles  at  least  aiove  the 
8.  httTepUctdtenninntion  of  the  treaty  line  opposite  the  mouth  of  the 
tlic  gwpTwon.    Uighwassee.    In  1805  the  line  between  the  United  States 
and  the  Clu  rokee  Indians  was  run,  according  to  thi  ti^a^ 
ty,  under  the  direction  of  the  D(  fi-tidant,  Vlrlgs,  wh  .  was 
an  agent  of  the  United  States  for  that  purpose ;  and  af- 
terwards the  garrison  rcserrc  of  three  8quai«e  miles  was 
laid  off  by  the  direction  of  the  Defendant,  Meigs,  opposite 
and  above  thp  mouth  of  the  Highwassee  river,  making 
the  treaty  line  from  the  three  forks  of  Duck  river  to  the 
point  on  Tcnnrsscc  river  tipposite  the  mouth  of  Highwas- 
see the  lower  Jine  of  said  reservation,  and  the  Tennessee 
river  the  southern  line,  meandering  the  river  and  reduc- 
ing it  to  a  straight  line  of  tht*ee  miles  in  length. 

The  Dcfen^]ant^s  tvad  a  ropy  of  a  letfer  Written  by  D. 
Smit-'  and  the  D'f  ndant,  Meiti^s,  who  were  commission- 
ers on  tfie  part  of  the  United  St  ites,  at  the  treaty  hold- 
en  wit^!  the  (Microkee  Indians,  on  thn  25th  of  October, 
1805,  datedaf  Washington,  January  10th,  1806,  and  ad- 
diTssed  to  the  secretary  at  war;  in  which  they  say  «  by  the 
treaty  with  the  Indians  concltided  atTcllico  on  the  25th 
day  of  ()ct'>hrr,  1805,  tiierc  was  reserved  three  square 
miles  of  land  for  the  particular  disposal  of  the  United 
States,  on  the  north  bank  of  the  Tennessee,  opposite  to 
and  below  the  mouth  of  Highwassee.  71iis  reservation 
is  ostensihiy  predicated  on  the  supposition  that  th>*  gar- 
rison at  south  west  point,  and  the  United  States  factory 
now  at  Tellico,  would  be  placed  on  the  reserve  dui*ing 
the  pleas\jre  of  the  United  States.  But  it  was  stipulated 
with  DoubUhead  tlijit  whenever  the  United  States  shoidd 
6nd  this  land  unnecessary  for  the  purposes  mentioned, 
then  it  is  to  revert  to  DoubUhead ;  provided,  as  a  comli- 
tion,  that  he  i-etain  one  of  the  square  miles  to  his  own  us^^ 
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$Mi  that  he  10  to  relinquish  his  rij^dt  and  claim  to  the     mbios 
other  two  Rections  o^.one  roilc^  square  v^ch  in  favor  of     &  al« 
John  D.  Chisholm  and  John  Ktley*  son  to  Samuel  Ril'^y^        v. 
an^  i(  tno int  rpretirs  in  the  Cherokee  nation  in  equal  M<Gi.uNd>t 
shares."  ]«K98BB« 


As  it  is  proper  that  this  be  recognized  we  have  made 
thb  statement  for  jr.iur  inforniationy 

And  have  the  honor  to  be*  &c. 

DANIEL  SMITH, 
REl  URN  J.  xMEIOS. 

When  the  Defendant  and  the  other  officers  of  the  Uni- 
ted Stares  went  to  look  (ov  the  place  to  erect  the  garri- 
son in  pursuance  «)f  the  reserre*  they  went  first  below 
the  mouth  of  Highwassee ;  But  it  was  a  low  and  mar- 
shy country,  affording  no  go^id  srite  fyr  a  garrison  and 
no  water  or  spring  was  to  be  had  tiiere. 

The  PtaintifTs  counsel  insisted,  that  the  Indian  title  to 
the  land  was  extingiiLshed  and  that  he  had  a  right  to  re^ 
cover,  and  prayed  th«  Court  si»  t6  instruct  the  jury ;  to 
which  the  Defendant's  counsel  objected  and  insisted  thaf 
the  Defendants  were  entitled  to  recover  against  the 
Plaintiff*,  because  the  Indian  title  was  not  extinguished; 
and  because  the  land  was  occupied  by  the  United  States' 
troops,  and  the  Defendaiits  as  officers  of  the  United 
States,  for  the  benefit  of  the  United  States,  and  by  their 
direction ;  and  because  the  garrison  was  erec4;ed  on  the 
lanil  really  reserved  for  that  purpose  by  the  treaty; 
as  they  insisted  it  was  out  of  the  land  redvd  that  ^^^^ 
reserve  was  mad^i.  That  it  must,  by  the  letter  of  tu^- 
tiy^aty,  be  understood  to  be  land  reserved  to  the 
fndiaasy  out  of  the  part  ceded,  and  not  a  reserve  in 
flivor  of  the  United  States,  out  of  the  land  not 
ceded  by  the  Indians ;  and  that  the  term  *«  reserve^*  in 
the  treaty  controlled  the  other  expressions,  ^f opposite 
^^and  bdato  the  motdh  of  Highwassee.**  That  the  Uni- 
ted Stales  had  a  right  by  the  constitution  to  appropriate 
the  property  of  iu'lividual  citizens ;  and  that  the  line 
run,  was  the  true  line  of  the  reservation. 

BnJ  the  Court  over  rul»*d  the  objections  of  the  Defen- 
dant's counsel,  and  charged  the  jury  that  the  land  reserv- 
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HEtes     ed  t  jr  a  garrison  was  op|iosite  to  and  heUno  the  aouth 
&  AL.     of  tbe  Highwas'^eey  and  that  the  land  opposite  to  and 
V,        abiivo  WAS  crded  to  the  United  States  by  th^*  Indians  bjr 
M^ctu^G*8  the  treaty  of  Tellico,  and  that  tlie  United  States  had  ne 
1.BSSBB4  rij^tt  to  approinnate  tlie  land  mentioned  in  the  Pl«iintiff*8 
■  declaration.    And  that  the  Plaintiff  was  authorized  hy 

law  to  recover,  if  the  land  covered  by  his  g^rant  lay  op- 
posite to  and  above  the  mouth  of  the  Uighwassre  That 
if  the  treaty  had  expressly  reserved  the  thr'-e  miles 
fM|uare  for  tie  disposal  of  the  United  Statics  opposite  and 
above  the  mouth  of  Highwasseey  the  Indian  title  would 
be  thereby  extinguished*  as  that  reserve  M^uld  be  nortii 
of  tlie  .treaty  line,  lliat  if  the  land  tlins  reserv»^  was  at 
the  time  vacant  land  the  United  States  cou«d  appropri- 
Me  it  as  tliey  pleased ;  but  if  it  was  private  property  I  he 
United  States  could  not  depiMve  the  individual  of  it  with- 
out m:|king  him  just  compens^iion  therefor.  And  fur- 
ther, that  by  the  expre8si<>ns  uned  in  the-said  tre«ty»  the 
Indian  title  to  all  land  north  of  the  treaty  line,  from  the 
point  opposite  the  mouth  of  Highwassee  to  foK  Nash^ 
except  such  tracto  as  were  expn^ssly  reserved  for  tiie 
Indians,  was  extinguished;  and  that  the  three  square 
miles,  reserved  for  the  United  States,  must,  according 
to  the  treaty,  be  situate  opposite  and  below  the  mouth  ef 
Highwassee.  To  this  opinion  the  connsel  for  the  De- 
fendanto  excepted* 

By  tlie  2d  art.  of  the  treaty  of  25th  October  180S. 
CLaros  of  Unittd  States^  voL  8.  p.  ±9SLJ  **  The  Chero- 
<<kee's  qu;t  claim  and  cede  to  ttie  United  Stat-s.  all  the 
^<laud  which  they  have  heretofore  claimed,  lying  to  the 
**  norOi  of  the  following  boundary  line :  be^nning  at  the 
'*  moutli  of  Diick  river.  runnin{j(  thence  up  tlie  main 
'«8ti*eam  of  the  same  to.  tlie  junction  of  tlie  fork,  at  tha 
«*  heait  of  wliirh  fort  Nash  stood,  with  the  main  south 
«<  fork  ;  theitce  a  direct  course  to  a  point  on  the,  Tennf«- 
'f  see  river  bank  o[qKisite  tlie  mouth  of  Highwassee  ri« 
<«ver.»?  Ac 

After  describing  the  other  lines  of  the  cessioii,  the  trea- 
ty proceeils  thus,  ^  and  whereas,  from  the  present  ces- 
<<8ion  made  by^e  Cherokees,  and  otiier  cirt  umstances, 
<«  the  scite  of  llie  garrisons  at  south  west  point  and  Telli- 
*<coarebecomenotthemosteonvenientand  suitable  places 
*<  for  the  accommodation  of  the  Indians^  it  may  beoome 
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^  expfdieiit  to  nniO¥«  the  said  garrisons  and  factory  to    MBiat 
M  some  more  suitable  place ;  thrn  others  fuart  milia  are  re-     &  ax. 
H  icirvedtor  the  particular  disptisal^f  the  United  States  ^n       v. 
M  the  north  bank  of  tbp  Tennessee,  opposite  to  and  beUrw  m^cluicg's 
ft  the  month  of  the  Hifhwassee.'?  uss^Bf 

C.  LsBt/ar  the  Flaint^M  in  Error. 

Thp  points  in  dispute  in  this  csjose  are  9tete<)  in  the  bill 
of  ei^ptions.    Tlie  principal  question  is  wKctbf  r  the 
three  miles  reserved  for  the  iiee  of  the  If  nite4  States  arsf  • 
to  lay  below  or  above  the  mouth  of  the  Highwassee. 

We  aay  that  it  ymA  the  Intention  of  the  paKios  that 
they  should  lye  abov^. .  The  expression  <<  reserved**  im- 

C^  an  exception  to  the  cession.  The  reservation  must 
ire  been  out  of  the  land  Q^ded.  The  United  States 
iDDuld  not  reserve  what  was  not  theirs  before  |  but  for 
the  accommodation  of  the  Indians  they  reserve  three  mil^fs. 

Snare  for  the  use  of  the  United  Stetes.  It  was  intend- 
'to  prevent  the  extinguishment  of  the  indi^  .title  to  $# 
much  in  order  to  prevent  individuals  frdbi  purcliasingit. 
The  letter  of  Smith  and  Meigs  to  the  secretary  of  waf 
iritows  that  the  land  was  to  revert  io  Doiiblehead  and  two 
otherst  whenever  the  ynited  States  should  cease  to  he.ve 
a  use  for  it  It  was  tbeiribre  deal^ly  a  reserve,  or  ex- 
ception Crom  the  |;eneral  operation  of. the  grant  It 
would  be  inconsistent  with  die  faith  of  the  treaty  to  SiUf-r 
ter  any  individual  to  possess  it 

Joirst,  eontrOf 

Relied  upon  the.  plain  words  of  tiie.  treaty. 

The  word  <«  reserve"  is  the  only  thing  that  can  justify 
a  quiestion ;  but  it  means  ^  to  apprdnriate*'  to '« tet  apaif 
tQ  hold  it  for  the  use. of  the  IL  States,  for  the  p^irpose 
of  a  garrison,  but  not  to  make  an  absolute  grant  or  ceft<t 
sion  of  the  land.  J!he  expression  «tliree  atlier  square 
miles^*'  fbpws  that  they  meant  other  than^  land  ceded. 

The  lett^.  is  not  evidence  ;  it  is  no  part  of  the  treaty  ^ 
it  was  never  ratified  by.  the  sensite ;  and  Is  unimfiortent 
if  it.waSf  It,  however,  shows  that  there  was  i|o  mistake 
in  the  wOrd.<<  btUKW^*  in  the  treaty. 
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MEIGS        C.  Lee^  in  reply. 

&  AL. 

V.  The  word  "reserve**  was  used  to  keep  indiTidaab 

m^clvng's  from  appiiipriating  to  tficmseKes^  the  kniis  supjiosed 

i«Kds£E.    most  convenient  for  the  mutual  acrommodHtion  of  the 

•— ».—  Indians  and  the  United  States.    It  means  the  same  as 

the  word  «*  retainJ^ 

The  word  f^other^*  is  put  in  opposition  to  the  former 
sites  of  the  garrison  and  factory.  It  is  straining  the 
word  **  reserve*'  very  for  to  make  it  mean  a  new  grant. 

^ABSHALLy   CluJ. 

Does  the  question  arise  in  <his  case  whether  a  grant 
is  good  before  extinguishment  of  the  Indian  title  7 

a.  Lee. 

That  question  does  not  come  up  in  this  case. 

SroRTy  X 

That  question  has  been  decided  in  the  case  of  FUteh- 
er  il?.  Peck. 

February  IsUu    Msent...JovLNsov,  J.  ^  Todd^  /. 

MARSHAiXy  CA.  J.  delivered  the  opinion  of  the  Court 
as  follows.* 

The  laiid  for  which  this  ejectmeM  was  brought^^  lies 
witliin  the  territory  ceded  to  the  United  States  by  the 
state  of  Nortii  Carolina,  and  was  claimed  by  a  patent 
anterior  to  tliat  cession.  At  the  date  of  the  grant,  the 
Indian  title  had  not  been  extinguished.  On  the  25th  day 
of  October,  1805,  a  treaty  was  mkdc  between  the  United 
States  and  the  Chemkee  Inclians,  in  which  the  Indiaift 
ceded  to  tlie  United  States  <«  all  the  land  lying  to  the 
<<  north  of  the  following  boundary  line ;  beginning  at  tbe 
<<  mouth  of  Duck  river,  running  thence  up  the  main  stream 
'<of  the  same  to  the  junction  of  the  fork,  at  the  head  of 
<<  which  fort  Nash  stood,  with  the  main  sputh  fork*; 
« tlience  a  direct  course  to  a  point  on  the  Tennessee  ri- 
«<  ver  bank  opposite  the  mouth  of  the  Highwasseo  river.*^ 
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The  question  on  which  the  cause  has  been  placed  is  MBfOS 
this.  Ih  the  land,  claini«*d  by  tf.e  Plaintiff  la  the  Coiir(  &  a£* 
belowy  within  the  ceded  territory  ?  v. 

M^CLinrcrs 

The  line  mentioned  in  tlie  treaty  has  been  mn,  and   lrssbb* 
the  land  in  contiiivers}  lies  on  the  n(»rth  side  of  it,  and  — — » 
consequently  within  the  limits  ceiled  ttitht*  UniiHl  8tat(*fk; 
bot  there,  was  a  further  stiputaiion  in  the  ti-eaty,  whicb 
the  Plaintiflfk  in  error  sa>  comprehends  the  lands  for 
which  this  suit  *s  brought 

After  describing  the  cediSd  territory,  the  treaty  pro- 
ceeds to  say  :  •♦And  wheri-as  from  the  piTNcnt  c'*s«i»>n 
<<  made  by  theCht'rokeoRt  and  other  circumstances,  tlie 
<<scites  of  the  'garrisons  at  Soiitli  west  p«}int  nnd  Tr-llico 
^are  become  not  the  n»ost  convenient  and  t^hitaltle  pla- 
ices fort  e  accommodarion  of  tlie  said  Indians,  it  may 
«<  become  expedient  to  remove,  the  KHid  g:trrisiins  end 
« factory  to  Sf>me  more  suitable plart>"  tliree  o/A<t  square 
miles  are  reserved  for  the  particular  dispi^sal  of  the  Uni- 
ted States  on  the  north  bank  of  the  lennessee  opp(/sitB» 
to  and  below  the  mouth  of  Higliwassee. 

The  ceded  territory  lies  above  the  mouth  of  Higb« 
wassee,  R8  does  the  land  in  controversy  5  yet  the  Pialil- 
tiffs  In  error  c^mtend  that  this  land  Is  within  the  stipu- 
lation for  a  reserve  of  three  square  miles  to  lie  below  the 
mouth  of  Highwassee. 

They  attempt  to  sustain  this  proposition  by  alleging 
that  the  word  «•  below**  was  inseHed  in  the  treaty  by 
mistake,  when  the  word  *<  above"  was  intended. 

This  mistake  ought  certaibly  to  be  very  clearly  de- 
monstrated, before  the  Courts  of  the  Unitied  ^States  can 
found  upon  its  existence  a  jujdg^ent  which  shall  deprive 
a  citizen  of  his  property. 

The  argument,  so  far  as  it  is  drawn  froim  tiie  treaty 
Itself,  rests  on  the  woitl  "  reserved.**  It  is  said  that  the 
lai>d8  «<  reserved  for  the  paKiciilar  disposal  of  the  Ui  itcd 
States,**  must  necessarily  be  a  part  of  the  crdid  territo- 
ry, or  the  term  would  not  aptly  express  the  idea  6f  the 
parties. 
VOL.  IX*  » 
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MBios        Tke  Court  cannot  acode  to  tiiis  re  asonhig.   The  ircia' 

A.  Al..     ty  is  Uie  ccntract  of  both  parlies,  each  having  lands^ 

r.        The  words  are  tlie  words  of  both  partie s^  and  ihc  terin 

««cli;ng*s  might,  without  any  sirainfd  construction,  be  applied  to' 

i.i^.it«KB.   tlie  lands  of  either.    Mo  great  vioh  nee  Is  dom  to  tho 

■      known  import  of  tiie  term  as  used  in  tiie  treaty,  if  it  h6 

considered  as  equivalent  to  the  wortis  ••  set  apat  t**  This 

construction  is  rendered  necessary  by  the  word  *•  other/* 

«<  Three  other  sqtuire  miles,**  that  is,  other  than  tliose  be-> 

fore  ceded,  are  reserved  for  the  particular  disposal  of 

the  United  States.    The  context,  instead  of  proving  that 

the  word,  «•  below'*  was  used  by  mistake  in -the  treaty, 

would  rather  Induce  the.  Court  to  put  tliUt  construction 

on  an  ambiguous  term,  hud  one  been  em^ycd. 

The  counsel  for  the  Plaintiffs  in  error  also  rely  on  m 
letter  written  by  tlie  commissioners  who  negotiati^I  the 
treaty  tot  the  secretary  of  war  on  tlie  lOtli  dsy  of  Janua- 
ry, 1806.  But,  without  inquirin;^  into  the  weight  to 
which  such  a  letter  is  intiiled  in  siirh  a  case,  it  is  to  be 
observed  that  the  letter  agrees  with  the  terms,  of  Ihe 
treaty.  It  says  that  the  three  square  roilc*s  reserved  for 
the  particular  dispfwal  of  the  U.  States,  were  «<  opposite  to 
and  below  the  mouth  of  the  Higliwassce.**  It  is  unnecessa>« 
rj  to  make-  a  farther  comment  on  tliis  letter  than  to  say, 
that  there  is  no  expression  in  it  which  appears  to  the 
CouK  to  countenance,  in  the  slightest  degree,  tlie  idea 
t!iat  tiie  word  «<  below"  in  the  treaty  was  used  by  mis- 
take instead  of  the  word  «<  above." 

1  lie  tacts,  that  tlie  agents  of  tlie  United  States  took 
possc^on  of  tliis  land  lying  above  the  mouth  of  tho 
Highwassee,  crecieil  expensive  bi^ildiiigs  tliereon,  and 
placed  a  garrison  there,  cannot  be  adinitted  to  give  an 
explanation  to  tlie  treaty,  which  wouhi  contradict  its 
plain  words  and  'ibvit^iis  meaning.  Tlie  land  is  certain- 
ly the  property  of  the  Plaintiff  below  ,•  and  the  United 
States  cannot  have  intended  to  deprive  him  of  it  hy  vio- 
lence, and  witliout compensation.  This  Court  is  unan- 
imously and  clearly  of  ojiinion  that  tlie  Circuit  Court 
co!nn/»fted  no  error  in  instructing  the  jury  that  the  In- 
dian title  was  extine:iiished  to  the  land  in  controversy^ 
and  tliat  tlie  Plainttit  below  might  susf aio  his  action. 

The  judgment  is  aflkmed  with  costs. 
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SIMMS  V.  GUTHRIE  AND  AL.  1815 

Feb.  8d|. 

MMmU^hTwwGBTmff  J.  Stort,  J.  and  Todd^  J. 

ERROR  to  the  Circuit  Court  fur  the  District  of  ^he  ,^  ,^ 
Eentockj,  in  a  suit  in  chancery.  of  Virgmia, 

The  fiM^tB  of  fbe  caae^  ea  stated  by  the  chief  justice  in  7^^  t^ 
deUverin^  the  opinion  of  tlie  Court»^  were  as  follow :       ^^  whoiMd 

Charles  Sirams,  tlie  Plaintiff  in  error^  haring  obtain-  C^MTtheygig 
ed  a  judgment  in  fgectment  for  certain  lands  lying  in  ^^^^t  lo 
Kentockyy  in  possession  of  the  Dffendancs,  for  which  the  dm^riica 
the  said  Simms  held  a  patent  prior  to  that  under  Fhich  ^^'™''*'°^^ 
the  Defendants  claimed* -a  bill  of  injunction  was  filed  by  „i^^  "^  ^ 
then,  praying  that  be  might  be  decreed  to  convey  to  the  time  «ft^ 
them  so  much  of  the  land  in  their  possession  as  was  in*-  I!S|^^^ 
eluded  within  his  patent.  the  tinie  vImb 

the  elaim  fbr 

It  appeared  in  evidence  that,  in  the  year  ±776.  a  com-  tkm  ^!!t^L 
panyf  of  whom  John  Ash  was  one^  mari^ed  and  improv*  ^^  i^ 
ed  several  parcelfi  of  land  lying  on  the  waters  of  Salt  ^^j^mT^ 
river.    Jolin  Ash  made  an  improvement  on  the  waters  if  an  entrf  b^ 
of  the  Town  Fork  of  Salt  river,  soon  after  which  WU-  i^S^^of*^ 
liam  M'Collom,  another  membcrr  of  die  same  company,  pre-emptioii 
made  an  improvement  at  a  spring  on  the  same  stiream,  J^jJ^Sik- 
about  seven  hundred  yards  below  him.    Ash  complain-  Se  Mmeof 
ed  that  M*CoUom  had  encroai:bed  on  his  rights  ay  ap-  theMjggrbe 
proaching  too  near  him;  upon  m'hich,  they  agreed  to^^^"^^ 
decide  by  lot  who  should  be  entitled  to  both  improve- if  the  emiyre! 
ments.     Fortune  determined   in  favor  of  A<ih,   w^<*^Jf^7SI[ 
M*Collom  relinquished  his  rights,  and  improved  else-  ^[^ntioowiiM. 
wli«Te.    Ash  afterwards  amended  both  improvements,  Jj;|*]^*?*d«» 
and  planted  peach  stones  at  that  which  was  made  by  ^^[l^^nbL  dL 

himsei&  mibed    with 

ftufReieot  cer> 

In  April,  1780,  before  the  Court  of  commissioners  re»M«tt!. 
appointed  in  conformity  with  the  actgenerallv  denomi-^^  JS«2^*' 
nated  the  previous  title  law.  John  Ash  obtained  a  cer- jJjJ5i,^^gt* 
tificate  in  the  following  wtirds:  "John  Ash,  Sen^.  claim*  Uiwimottohe 
•«  ed  a  pre-emption  of  1,000  acres  of  land  in  the  districi  ^"jj^'^yip 
<<of  Kentucky  on  account  of  marking  and  improving]^  II^Uito 
«<  the  same  in  the  year  1776,  lying  on  the  waters  of  the  i^  >•  »<*  n»* 
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SIMMS    •<  Town  Fork  of  Salt  river,  about' two  miles  nearly  east 
V.        **  from  Joseph  Cox's  land,  to  include  his  improveme-nt 
0UTHRIE  <<  SHii8fact«iry  proof  beinfi;  made  to  the  Court,  they  are 

&  AL«  «« of 'Opinion  that  the  said  Ash  has  a  right  to  a  pre-emp- 
—————> «« tion  of  1,000  acres  of  lano,  to  include  the  ahove  iuca- 
•f~^,:?  .■  "  tioD,  and  that  a  certificate  isstie  accordinglv." 

Court  of  limit-  °  •' 

ed  jari»Jictioii  ^ 

to  «.iA<  other  This  Certificate  was  assigned  to  Terre1l*and  Hawkins^ 
Kt^ictfoil'lJ  ^''*®»  in  April,  1781,  made  the  foUo^^ing  entry  thei-eon 
thoie  paitict  ifi  the  suiTcyor's  office  of  the  county  in  which  the  lands 
*'diIiM*w"to'*®-  *•  Terrell  and  Hawkins  fntered  1,000  acres.  No. 
dit'p-isiiirtioQ  <*  1^«6,  on  the  waters  of  the  kbwn  Fork  of  Salt  river, 
A  c^^^  **  ab«>ut  two  miles  nearly  east  from  Joseph  Cox*s  land, 
Btnt  in'^^ity  "  *o  include  his  improvement*'  This  entry  was  sur- 
oaimnt  •htain  veycd  and  patcnteil,  and  the  Defendants  claim  under  it. 
moiTb-n  he  1'he  date  of  this  patent  was  on  the  6th  of  March,  1786. 

Inn  laksd   in 

hmtm.  The  entry  of  Cliarles  Simms  was,  made  on  the  13th 

of  April,  17  J,  his  survey  on  the  25th  of  the  same 
month,  and  his  patent  issueil  on  the  19th  of  April,  1783. 

The  claim  under  an  improvement  being  of  suporior 
dignity  to  that  of  Charles  Sinims,  his  title  must  yield  to 
that  of  the  Defendants  in  error,  if  theirs  be  free  from 
objection. 

The  land  law  of  Virginia,  under  whi'h  all  parties 
claim,  requires  that  locations  shall  he  made  so  specially 
and  precisely  that  other  persons  may  be  enabled  with 
certainty  to  locate  the  adjacent  residuum. 

The  situation  of  Kentucky,  covered  with  conflicting 
titles  to  land,  has  made  it  necessary  that  this  reqtiisition 
of  tlir  law  shotild  he  enforced  with  some  dcgfr."e  of  rigor, 
wtiil''  tlie  ignorance  of  early  locators,  the  dangers  to 
wlii'',h  they  were  exposed,  and  the  difficulty  of  descri- 
bin?,  with  absolute  precision,  lands  which  were  held  by 
a  \ery  sHght  improvement  made  on  a  single  spot,  and 
w!»ic*i  coidd  not  be  immediately  surveyed,  induced  the 
Courts  of  that  country,  for  tlie  purpose  of  preserving 
entries  as  far  as  was  roiisistent  with  law,  to  frame  cer- 
tain general  rules  of  vry  extensive  application  to  cases 
which  occurred.  One  was,  that  the  obsignation  of  ainy 
particular  sptit  of  general  notoriety,  or  such  a  descrip- 
tion of  it  iA  relation  to  some  place  of  general  notoriety 
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AS  woqM  cloarly  point  it  out  to  subsequent  locators,    simus 
would  givcsirffick'nt  notice  of  the  place  intended  to  be        v. 
aiipi-opriatefU  nnd  ttiat  a  failure  to  describe  the  external  gvthbib 
igiire  of  tlie  land  should  be  supplied  by  placing  the  im-     &  al. 

provement  in  the  centiv,  and  drawing  round  it  a  square — — 

with  the  lines  to  the.  cardinal  points,  which  should  com- 
prehend the  quantity  claimed  by  t^e  location. 

The  Court  below  was  of  opinion  that  th.ere  was  suf- 
ficient certainly  in  the  certificate  of  John  Ash,  senr. 
and  in  the  entry  afterwards  made  with  the  surveyor  by 
Terrell  and  Hawkins ;  that  the  Improvement  intended 
to  be  cliiimed  by  Asii  was  that  which  he  won  of  M*Col- 
lom«  and  that  the  land  should  be  surveyed  in  a  square 
form  with  the  lines  to  the  canlinal  points,  including  the 
improvement  won  of  M«Collom  in  the  centre*  A  sur- 
vey having  been  made  in  cimformity  with  this  interlocu- 
tory decree,  the  Court  onlen'd  the  Defendant  below  to 
convey  severally  tti  the  PlaindflTs  in  that  Court  so  mucli 
of  th<c  land  claimed  by  tltem  as  was  included  in  his  pa- 
tent. To  this  decree  Charles  Simms  has  sued  out  a 
writ  of  error 

SwAiTN,  for  the  Plaintiff  in  errer,  contended, 

1.  That  Simms  having  the  first  entry  and  first  pa- 
tent and  judgment  at  law  in  ejectment,  his  title  must^ 
prevail. 

Tlic  entry  of  Terrell  and  Hawkins  in  i?di  cannot  bo 
connected  with  the  settlement  of  Ash.  It  does  not  re- 
fer to  it,  and  tiie  want  of  such  reference  cannot  be  aid- 
ed by  any  extrmsic  evidence.  The  entry  must  be  in 
itS'^f  sufficient,  or  it  can  avail  nothing.  Harding'^s  Re- 
ports,  108,  Patterson^s  devisees  v.  Bradford. 

2.  Tlic  entry,  if  it  can  be  connected  with  the  certificate 
of  the  commissioners  in  favor  of  Ash,  is  still  vtiid  for 
uncertainty.  There  were  two  settlements  by  Ash,  atul 
it  does  not  appear  to  whirh  the  commissioners  alluded ; 
or  if  it  do'^s  apiiear  to  which  they  alluded,  it  was  to  the 
first  settlement  of  Asli,  and  not  to  that  wliich  was  be- 
gun by  M»CoIlom.  ffitghes*s  Reports^  p.  95^  nnrdiifg\H 
Reports.  140,  Craig  v.  TPorrnin.  The  laud  ou.e;ht  to  have 
been  S'irveyed  from  \sirs  'irst  s«»(tlement,  a»id  not  from 
that  which  he  won  frou)  M'AIIiim. 
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'SIMMS        Joisxsy  cantrtu 

V. 

euTHRiB      1.  The  first  objection  is,  that  the  riglit  of  pre-^ptioa 
&  AL.     never  bi'lon^  to  this  landf  because  k  is  said  that 
■  *        '•^  Stmms  had  a  prior  claim. 

But  the  act  onlj  excludes  from  tlie  right  of  pre-emp- 
tioh,  lands  to  which  aiefi^  title  had  been  acquired  pri- 
or to  the  date  of  tte  act  The  law  refers  baciL  to  the 
impravementf  and  gives  the  pre-eniptionf  notwithstand- 
ing an  intermodUte  title*  ,  Simms  must  show  that  his 
title  commcnqcd  before  the  passing  of  the  land  law 

£.  The  second  objection  relates  to  the  vagueness  of 
the  entry. 

The  entry  of  Terrell  and  Hawkins  was  made  npon 
warrant  No.  1226,  and  refers  to  it.  That  warrant  was 
lodged  with  the  surveyor^  and  refers  to  the  pre-emption 
certificate  of  Ash. 

Tlie  cases  cited  to  show  tliat  yon  cannot  make  a 
vague  entry  certain  by  reference  to  another  paper,  are 
of  recent  date>  and  if  tlicy  are  t6  bo  understood  as  the 
opposite  counsel  contends^  would  be  in  opposition  to  the 
anidagous  cases^  in  the  case  of  PaJUtmnCs  dev%see$  v. 
Bradfrrd^  Aarding.tOS^  it  is  said  Jthat  if  the  entry  calls 
for  an  improvement  you  may  refer  to  tlie  certificate  to 
show  wliorc  the  improvement  was.  So  ih  Greenup  t. 
KtntoJh  narding9 16«  the  Court  decided  that  you  miglit 
refer  t^i  another  paper  to  sliow  what  was  ambiguous  in 
the  entry. 

It  is  also  said  that  it  appears  by  extraneous  f  /idencf) 
that  there  were  two  improvonicnts  by  Ash^  and  there- 
fore that  ttie  entry  is  uncertain.' 

The  question  is  whether  the  improvement  was  spX* 
ciently  noUirioos  to  give  notice  to  subsequent  locators. 
It  might  have  been  as  notorious  as  any  other  olyect  The 
cabin,  the  spring*  the  run  .and  tlie  location  of  Joseph 
Cox  were  all  well  known.  B^it  it  is  in  proof  tliat  one 
of  the  ininrovements  was  abandone  t.  They  were  noar 
each  otlicr  and  formed  only  one  plantation  or  settlem  nt. 
The  evidence  is  that  Aih?s  impravement  meaiis  the 
cabin  where  his  widow  now  Uvcs. 
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SWAMV,  tn  reply.  sm  ms 

The  piT-finptioir  of  Ash  ought  to  be  laid  off  from  his  ovthbis 
first  iiftprovc  iDf'nt.     Ash  renewed  lioth  iiDpit>v<  ments^     &  ax. 
viz.  Jsh*s  and  J^*CoUcm%  as  knck.    The  question  is^  ■     ■ 
which  was  Ash's  Si^tUt-n  ent  at  the  tinie  referred  to  in 
the  cerufirate  of  the  Court  of  comniissioners  ?    What 
did  lie  marli  and  in>proye  in  the  year  1776  7    It  is  tbo 
improveaient  mai^e  in  i776  only  to  which  the  conimis- 
aioners  refer.   The  cabin  was  built  after  the  certificate. 

FAmarylM.  .dteeRt..  Johhsoit,  J.  md  1'odd,  X 

MABSHALKy  CA.  J.  after  atatinfc  the  facta  of  the  caafy 
delivered  the  opinion  of  the  Court  as  follows : 

The  first  error  assigned  is  that  tlie  entry  and  anrvfj 
of  the  Plaintiff  in  error  being  prior  to  the  claim  aaade 
by  Ash  before  tlie  C6urt  of  commissionerss^  gave  him  a 
legal  right  to  tlie  land  8(»  enti^red  and  surveyedy  not  to 
be  afllxrtcd  by  the  subsequent  claim  of  Ash. 

The  words  of  the  act  of  assembly  are^  **  That  all 
M  tlioae  who»  helore  the  said  first  duy  of  Jaauary,d7789 
•*  bad  marked  out  or  chosen  for  tliemaelves  any  waata 
<<  or  unappropriated  lands,  and  built  any  bousa  or  hot* 
^or  made  other  improve^ncnrs  therroo,  aliall/alscfe  bo 
Hentitledf  on  the  like  &'rms,  to  aiiy  quantity  cif  land,  to 
*•  include  sucb  improvement,  iMit  exceeding k^OOO  acrest 
^  and  to  wUch  no  other  person  bath  any  legal  right  or 
^claim.^' 

The  Court  Is  clearly  of  opinion  that  the  words  of  tiie 
law  relSer  to  the  time  when  the  iniproveinent  was  made, 
and  to  the  time  of  tlie  pa&^age  of  the  art;  not  to  the 
time  when  the  claim,  founded  on  that  improvement,  was 
made  to  the  Court  of  co^imissioiM^rK.  If  tlie  land,  when 
improved,  was  waate  and  unappropriat^^,  if,  at  tlio 
passage  of  the  act,  no  other  person  had  **  any-  legal 
right  or  claim''  to  the  land  so  improved,  such  right 
could  not  be  a^uired  ui|tal  that  of  the  improver  ahuuld 
be  lost 

The  second  error  i^^  that  the  entry  made  by  Terrell 
and  Hawkins  with  the  surveyor  has  no  reference  to  the 
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pre-emption  certiffcate  of  Ash»  and  is  tlierefore  not  a 
gi)oli  and  valid  entry  of  Ash's  pre-emption  right. 

Terrell  and  Hawkins  were  assignees  of  Ash ;  and 
this  ought  to  have  been  expressed  in  the  entry.  Those 
words  are  omitted.  In  consequence  of  thc^ir  omissiony 
it  does  not  appear  whose  improvement  is  to  be  inclutied. 

) 
Upon  this  point  tlie  Court'  has  fiit  a  good  deal  of 
difficulty.  If  the  entry  with  the  surveyor  <  ould  be  con- 
nected with  the  certificate  of  the  commissioners*  this 
difficulty  would  be  entirely  romoved.  But  the  Court  is 
not  satisfied  UM9  according  to  the  course  of  decisions 
in  Kentucky,  such  reference  is  allowable. 

The  Courts  however,  is  rather  inclined  to  sustain  the 
location,  because  its  terms  are  such  as  to  suggt'St  to  any 
subsequent  locator  the  nature  of  the  omission  which  had 
been  made. 

Terrell  and  Hawkins  enter  1,000  acres  of  land,  « to 
include  his  improvement."  It  was  then  a  warrant  found- 
ed on  ail  improvement;  and  tliat  improvement  was 
made,  not  by  them,  but  by  a  single  person.  Ot*  iliat 
single  person  Terrell  and  Hawkins  wore,  of  course,  the 
assignee**.  The  place  was  described  with  such  ceitain- 
ty  as  would  have  been  sufficient,  had  the  assijmment 
been  stated.  On  coming  to  the  place,  Ash's  improve- 
ment would  have  been  found.  The  mistake,  therefore^ 
does  not  mislead  subsequent  locators.  It  «!of*s  i*ot  point 
to  a  different  place.  I'hey  arc*  as  well  informad  as  they 
would  have  been  by  the  insertion  of  the  omittcii  words. 
I'he  entry,  too,  contains  a  refen^nce  to  the  warrant 
which  the  law  dii-ected  to  be  Imlgod  with  tde  surveyor, 
and  to  remain  there  until  it  should  be  ret4iiTied  with  the 
plkt  and  certificate  of  survey  to  the  land  office. 

3.  It  is  also  objected  that  some  of  the-  Defendants  in 
error  do  not  show  a  complete  legal  title  under  Tciii*|| 
and  Hawkins,  for  which  reason  they  have  not  entitled 
themRelves  to  a  conveyance  from, Charles  Simms;  and 
that  one  of  them,  John  Meii;:gs,  has  obtained  a  deci'eo 
for  140  acres  of  land,  although  in  the  bill  he  claimed 
tnly  100  acres. 
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Regttlarijr  th^  Claimants  who  hare  only  an  equitable     simiIs 
title  ouj^ht  to  make  those  whose,  title  they  assert,  as        v. 
well  as  the  person  from  whom  they  claim  a  conveyance,  outhrik 
parties  to  the  suit    For  omitting  to  da  S')  an  original     &  ai- 
bill  might  be  dismissed.    But  this  is  a  bill  to  enjoin  a 
judgment  at  law  i-emlei-ed  for  the  Defendant  in  equity 
against  the  PhiiutiflTH.    The  bill  must  be  brought  in  the 
Court  of  the  United  States,  tlie  judgment  having  been 
rendered  in  that  Court    Its  limited  jurisdiction  miglit 
possibly  ci'eate  some  doubts  of  the  propriety  of  making 
citizens  of  the  same  state  with  the  Plaintiff,  parties  De- 
fendants.   In  such  a  rase,  the  Court  may  dis|iense  with 
parties  who  would  otherwise  be  required,  and  decree 
as  between  tliose  befor*e  the  Court,  since  its  decree  can- 
not affect  those  who  are  not  parties  to  the  suit. 

It  is  certainly  a  correct  principle  that  the  Court  can- 
not decree  to  any  Plaintiff,  whatever  he  n»ay  prove, 
more  than  he  claims  in  his  bill.  Nothing  further  is  in 
issue  between  the  parties.  It  is  not  necessary  to  in- 
quire whether  any  thing  appears  in  this  cause,  which 
can  prevent  tlie  Plaintiff  fmm  availing  himsf  If  of  this 
principle;  because  the  decree  will  be  opened  on  another 

Kint,  in  consequence  of  which  thb  objection  will  pro- 
bly  be  I'emoved. 

4.  The  fourth  error  is  that  John  Ash  having  two  im- 
provements, it  is  uncertain  which  lie  claimed  before  the 
commissioners,  and  his  entry  is  on  this  account  void ; 
or  if  not  so,  then  his  claim  was  for  the  improvement 
made  by  himself^  and  not  for  that  won  from  M<Collom. 

It  is  admitted  that  if  the  terms  of  the  entry  are  such 
as  to  leave  Ash  at  liberty  to  select  either  improvement, 
it  is  void;  and  that  if  the  tirmn  of  the  entry  confine 
him  to  cither,  he  must  abide  by  his  original  election. 

Upon  considering  the  testimony  on  this  point,  tlie 
Court  is  of  opinion  that  the  entry  may  be  construed  to 
refer  to  one  improvement  in  exclusion  of  the  other;  but 
Uiat  tite  improvement  referred  to  is  the  one  first  made 
by  himself. 

Let  the  several  members  of  this  description  be  eX' 
amined. 
VOL.  IX.  4 
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siiiif  8       John  'Asby  imir.  ctetiaecl  4fM0  iKmt  of  landi  &c*  ¥  on 
r.       '<  aecouiit  xv[  naridDg  «iid  imfHcvvuig  the  fiame  in  thu 
•eTHRiB  ••  year  177«/* 

-  !tliey  wtre  lK>th  marised  and  kDprovfd  in  tlie  yoar 

1776f  tiie  one  by  Asti  ldniself».tbe  other  by  M'Colloni 
l%e  description  prooeeds*  <•  lying  on  the  waters  ot  the 
<<  Town  Fork  of  Salt  nver,  idniut  two  mUes  nearly  east 
«« from  Joseph  Cox^s  land." 

Both  improyefnents  are  on  the*  same  water  course  | 
bnttiiat  aiade  by  Ash  is  nearer  the  distance. and' the 
eourse  from  Joseph  C 'X*s  landf  mentioned  in  the  cer-* 
tiicatsy  than'that  made  by  M<CoUom. 

Iff  theof  it  be  not  absolutely  uncertafh  to  which  im- 
provement reference  is  made  in  the  certificate^  tbis 
Oourt  is  of  opinion  that  the  improvement  made  by  Ash 
himself  is  designated. 

Is  there  any  testimony  in  tlie  eanse  which  can  con- 
trol .the  meaning  of  the  terms  of  tlie  certificate  wbM 
viewed  independent  of  that  testimony  ? 

There  is  evidence  that  the  improvement  at  M<Col« 
loni*8  spring  w^s  generally  known  in  the  neighborhood. 
Bnt  there  is  no  reason'  to  believe  tliat  the  improvement 
originally  made  by  Ash  himself  was  not  also  knnwn^ 
iCor  is  there  any  reason  to  believe  that  he  bad  abandon- 
ed it.  On  the  contrary,  he  added  to  it  by  jdanting 
peach  stones  after  having  won  Uiat  made  by  M*CoIlom. 

It  is. also  in  proof  that,  at  the  Court  of  commission- 
ers, in  April,  1780*  in  conversation  with  Thomas  Polk^ 
whom    he  then  designed  to  call  on  to  prove  his  im» 

firovement,  he  said  that  be  intended  to  setde  at  M<Goi- 
om^s  spring. 

*  8upp(»sing  this  to  amount  to  a  declaration  of  his  ih'^ 
tent  to  found  his  claim  to  a  pre-emption  on  the  impnlve- 
ro^nt  cimimence4  by  M^CoHom,  and  completed  by  him- 
self that  intent  not  appearing  in  tJie  certificate  and  en« 
try.  could  not  control  tbi>se  documents.  But  the  Court 
is  not  of  opinion  that  the  conversation  Will  warrant  this 
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Ifllbreiice.    The  whole  case  shows  that  Ash  retained  his    suuis 
claim  to  both  Improveinentst  and  designed  to  inr  lade        t). 
both  in  his  pre^emptioii.  They  are  both  inchidod  in  his  qitthbib 
sarvej.    His  declarattODy  thereforp,  that  be  meant  to     k  al. 

settle  at  M^CiMom'B  tfpmff,  and  the  aiibsequent  biiifd ■ 

inff  of  a  cabin  at  that  spring)  no  m'^i-e  prores  which 
improTf  ment  was  the  foundation  of  hia  title  than  if  he 
had  declared  a  design  to  settle  at  any  other  place  on 
tile  same  tract  of  land^  and  had  carried  that  intention 
afterwards  into  execution  by  building  at  such  place. 

This  Court  is  of  opinion  that  Aere  is  error  in  so 
much  of  the  decree  of  tiie  Ciiroit  Court  as  directs  the 
survey  of  Ash's  pre-emp<3on  to  be  madeiin  the  improre* 
ment  commenced  by  M'ColloBf  which  is  at  black  A  in 
the  plat  to  which  the  decree  refers ;  and  that  the  said 
pre-emption  right  ouglit  to  be  sun'eyed  on  the  improve- 
ment originallv  made  by  Ash  himself*  which  is  at  figure 
f  in  the  said  p  iL  T%e  decree^  thereforOf  must  be  re* 
versody  and  the  cause  re mandH  to  the  Circuit  Courts 
with  directions  to  conform  their  decree  to  the  opinion 
given  by  this  Court. 

The<dccree  of  this  Court  is  as  follows : 

This  cause  came  vp  to  be  beard  on  tiie  transcript  oY 
the  record  from  the  Circuit  Court,  and  was  argued  by 
GouniRl ;  on  consideration  wheredf  tl  e  Court  is  of  bpi- 
nion  that  there  is  error  in  so  much  of  the  interlocutory 
and  final  d^rees  of  the  ssid  Court  as  directs  Charles 
Simms  to  convey  to  the  Plaintifib  in  that  Court  the  land 
inclnded  in  his  patent  and  in  tiie  survey  du'ected  to  be 
made  by  that  Court,  of  the  claim  of  the  said  Plaintiffs^ 
which  survey  was  ordered  to  be  made  in  a  square  form, 
including  the  improvement  at  M^Collom's  spring  which 
is  dMignated  in  the  plat  by  the  black  letter  A  in  the 
oentiTe ;  and  that  the  said  decrees  ought  to  b^  reversed 
%nd  annulled,  and  the  cause  remanded  to  tiie  Circuit 
Court  with  directions  to  cause  the  said  pre-emption 
right  of  the  said  Ash  to  be  surveyed  in  a  square  form 
with  the  lines  to  the  cardinal  iioints,  and  including  the 
improvement  oriarinally  made  by  the  said  John  Ash, 
senr.  which  is  designateil  in  the  plat  file<l  in  the  said 
cause  by  figure  t  in  the  centre;  and  with  further  di« 
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SFBAKE  ^  tory,  nentioned  atder  the  aotiMfritj  of  lui  act  of  con* 
&  0THBB8  ^  gressy  entitled/'  &r.  fvoL'99  p*  iO^J  ^  and  the  said 
V.  <<  Ddendatits  my  that  after  the  said  writing  obligatory 
v.STATBs«  i*  was  so  ezecutod  and  delivered  as  aforeaiiid^  a  clear- 
<«  ance  was  grafted  in  due  form  of  law  to  tlie  said  ves- 
/'sel^  and  i^r  she  had  departed  fn»oi  the  port  of 
'^  Georgetown,  under  the  said  clearance,  and  while  the 
^  said  writing  ohiigatory  was  in  the  custody  and  keep- 
M  ing  of  the  s^id  John  Barnes,^  collector,  &c*  «•  the 
**  said  writing  obligatory,  by  the  authority,  consent  and 
«  direction  of  the  said  John  Barnes  collector  ad  afore- 
«« said,  was  niateriadly  altered  and  clianged  in  tB>s^ 
«« to  wit :  tiiat  tite  name  and  seal  of  tlie  said  Ebenezet 
<<Eliason  were  cancelled'  and  erased  from  the  baid 
M  writing  obligathry,  and  the  name,  signature  and  seal 
«f  of  the  said  Defendant,  Robert  Ober  substituted  and 
«« inserted  therein,  without  the  license,  consent  or  au- 
«<  tbority  of  the  said  Df*fendHnt«  Robert  Beverly,  where- 
«  by  tiie  said  writing  obligatory  was  of  no  force  or  ef«. 
#<  feet  wliatevf  r  as  the  joint  deed  of  tliem,  the  said  De* 
«<  fendants,  Josias  M.  Speake,  Robert  Beverly  and  Ro* 
i*  bert  Ober;  and  so  the  said  Defendants  say  that  the 
«  winting  obligatory  is  not  their  joint  deed ;  and  this 
«<  tiiey  are  ready  to  verify  ;  wherefore  they  pray  jud^^-e 
«<  meut  if  the  United  States  ought  to  hare  or  maintaui 
M  their  action  aforesaid  against  them.^ 

Biplicaiunu 

<<  That  the  said  writing  obligatory  was  so  altered  and 
<^changed,''  kt.  •*  with  the  assent  and  by  the  concur- 
«<rent  license*  direction  and  authority  of  all  tiiesaid  De«« 
<<  fendants  and  of  the  said'Kbenezer  EUiason,  atid  not 
**  without  the  license,  consent  and  authority  of  the  said 
<•  Josias  M.  Speake,  Robert  Beverly  and  Robert  Ober  in 
**  manner  and  form,"  &c. 

To  this  rejdication  there  was  a  general  demurrer  and 
joinder. 

4th«  MfU  pUa.    This  plea  was  exactiy  like  the  3d, 
escept  that  it  did  not  aver  that  tiie  substitution  of  Ober 
for  Kliason  was  without  the  consent  of  any  of  the  De-' 
fendants* 
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l\>ttdsplia«lio  there  was  a  replkAtfon  like  that  to  speikb 
the  Sd  plea  and  a  general  denmrrer  and  joinder*  k  othbbs 

The  Goart  below  decided  all. the  demurrers  in  FaTor  v.stati&i.^ 

of  the  United  States.    At  the  trial  of  the  iraues  of  fact^      

a  bill  of  exceptions  was  taken  by  the  Defendants^  wkich 
stated  thiU  the  aittomey  for  the  United  Stales  prodflced 
the  bond  in  the  declaration  mentioned  and  proved  ita 
ex»cut|(in  by  the  subscribing  witnesB*  who*  being  crosa* 
examtiied  by^  the  counsel  for  the  Defendants^  testified^ 
that  the  Defendants^  Speake  and  Beverly  ^  came  to  the 
collitotor's.oilce  and  executed  the  bund^  but  the  collector 
icould  inot  ginmt'  a  clearance  without  anottielr  obligoi^ 
when  ihe  name  of  the  Defendant,  Ober»  was  mentioned, 
by  the  other  DifendantSf  but  as  be  was  then  absents 
they  proposed  that  onKb  Ebenezer  EliasoO  should  be  adk 
ded  as  the  third  obligoi^  and  that  he  should  sign  ^nd 
seal  the  obligation;  but  that  a  blank  should  bo  loft  in  its 
body  to  be  filled  afterwariia  with  the  name  of  Eliason 
or  Ober,  and  Chut  it  sbQttld.Dunain  in  the  possrssion  of 
the  collector  for  some  tinle  to  give  an  opportunity  to 
Obrr  10  execute  the  same ;  and  it  was  understood  %nd 
agreed  betwe^i^th^  parties,  aforesaid,  that  upon  the  re- 
turn  of  Ober,  if  he  should  execute  the  si^met  the  name 
and  SMipf  Eliason  should -be  striken  out*  and  thatx>f 
Ober  should  be  signed  in  his  sjtead,  and  tliat  his  name 
should  be  inserted  tin  the  body  of  the  bond.  According* 
ly  with  Ais  understanding,  the  bond  was  executed  by 
Speake  and  Bevcurly  Ik  the  forenoon,  and  in  the  after- 
noon of  tlie  same  day  h^>  Eliason,  in  the  absence  of  Speake 
and  Beverly,  but  upon  tlie  conditidn  agreed  .upon^  be- 
twf'on  the  collector  and  himself  and  $ipeake  and  Bcveriyy 
that  his  name  should  be  erased  from  the  bond,  upon 
Ober^s  executing  the  same.  Aftei*  the  bond  was  so  exe- 
cuted, a  clearance  was  granted,  and  after  the  vessel 
had  sailed,  the  Defendant  Ober,  came  to  the  oflice  and 
executed  the  bond,  and  the  blank  in  tlpe  body  of  the 
bond  ^as  fiHed  with  his  name  when  that  of  EHasoi|> 
with  bis  seal^  was  erased ;  at  which  time  neither  Speake 
nor  Beveriy  was  present,  nor  had  they  given  any  as* 
sent  to  the  said  transaction  .other  than  what  had  taken 
place  at  the  time  of  their  execution  of  the  bond.  The . 
witness  further  testified  that  it  appeared  from  the  pa* 
pers  in  the  collectors  ofiice,  that  Speako  was  the  sole 
owner  of  the  vessel,  and  resided  in  Washington  county, 
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SPEAKB   in  the  district  of  Coliirobiay  and  that  Beveily  and  Ober 
tr  OTHBBS  were  tiie  owners  and  skippers  of  the  cargo. 

r. 
UPSTATES.     Whereupon  the  counsrl  for  the  Defrndants  prayed 

the  Court  to  instruct  tbo  juty,  that  iftliey  sLould  belit  ve 

that  the  bond  aforesaid  wastxecutcd  and  erased  at  the 
periods  and  under  the  cirruiustances  s^iiU^d  i-y  thr  Wit- 
niess  otf  his  cross-exaniinatiONy  and  that  at  tlie  tim'*  of 
such  f  xecutiftn*  Spr^e  was  thf  Sf>le  owner  of  tt^e  ves- 
sel, and  the  other  DefmdMits,  Beverly  and  Ober,  the 
ownefs  and  shippers  cif  the  cargOf  t*.  y  ouf;'\i  to  find  the 
issiiea  for  the  Defcitdi^nts  on  the  joint  anil  several  pl^as 
ot  noH  est  factum  ;  which  instruct*  n  the  C^urt  refused 
to  f^ive  as  prayed  ;  but  at  tlie  instance  oC  the  attorney 
of  the  United  States,  instructed  tliem*  that  if  they  sliould 
find  from  the  evidence  that  the  erasut*e  of  the  s  gnatiire 
and  seal  of  Eliason  and  the  substitution  of  (he  signature 
^  and  ser  1  of  Ober,  and  the  infiertion  of  his  name  in  the 
body  of  the  obligaion,  wan  done  with  the  assent  and  in 
pursuance  of  the  request  and  agreement  of  all  the  par* 
ties  to  the  bond,  er|)ressed  and  well  understiod  at  the 
time  they  respectively  exec^uted  tlie  same*  then  the  jury 
ought  to  find  all  the  insucs  of  mm  est  factum f  jointSi  in 
this  cause,  for  the.  United  States,  notwirhstanding  it 
f«liould  appear  that  such  alteration  of  the  bond  was  not 
made  till  after  the  vessel  had  cleared  out  and  sailed  from 
Georgetown.  To  which  refusal  and  instrutHion  the 
Defendants  excepted,  and  bi*ought  tlicir  writ  of  error. 

Sii^ANN  and  C.  Lee,  for  the:FlmnHff$  in  error. 

1.  As  to  the  firat  joint  plea^  that  the  bond  was  not 
executed  by  Obf r»  until  after  the  vessd  hfid  sailed. 

nriie  collector  wns  bound  to  take  tf^e  bmd  before  the 
sailing  of  the  vessel.  When  an  oAc«T  is  authorized  by 
law  to  do  an  act  he  can  only  do  it  as  tlie  law  requires* 
The  law  must  bo  construed  strictly,  and  strictly  pur* 
8Med.*-*S  CkiU.  421.  If  the  defect  had  appeared  upon  the 
face  of  the  bond  this  case  would  be  clearly  in  our  favor. 
Our  case  is  analagous  to  that  of  a  sheriff  who  may  take 
bail  before  the  retiim  of  the  writ,  but  not  afterwards. 
3  Chitty^s  jileading*  478.  So  in  the  case  of  a  sheriffs 
bond  in  Englnnd,  if  not  taken  according  to  the  statute 
it  is  void— 8  Sound.  GO.    After  the  departure  of  the  ves- 
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sel  the  power  of  the  collector  to  take  the  bond  ceased'    ^»*eake 
The  cases  all  show  that  such  an  averment  may  be  made.  &  otueu.^ 
1  Lord  Bay.  349,  FvUein  v.  Benson.    3  H^ils.  347,  Col         v. 
Uns  V.  Blantem.  u.states. 


2*  The  same  argument  applies  to  the  2d  joint  plea. 
The  law.  authorizes  a  bond  to  be  taken  in  only  double 
the  value  of  the  vessel  and  cargo.  If  tlie  oflicer  requires 
a  bond  in  a  larger  sum,  he  exceeds  his  authority  and  the 
bond  is  void. 

3d,  The  third  joint  plea  and  the  bill  of  exceptions, 
present  a  question  of  great  importance ;  shall  a  pai*oI 
agreement  authorize  an  officer  to  make  a  material  alter- 
ation in  i  sealed  instrument?  The  consequences  of  such 
a  doctrine  would  be  most  dangerous.  If  one  party  can 
be  thus  substituted  for  another,  why  may  not  the  sum 
be  altered  ?  Why  not  the  whole  instr (intent  he  changed  ? 
Why  may  it  not  be  discharged  by  parol  ?  Why  itfay  not 
an  entirely  difTcront  contract  be  substituted.  It  is  in 
direct  hostility  to  the  rule  of  law  that  a  sealed  contract 
cannot  be  denied,  nor  varied,  nor  discharged  by  parol. 
The  bond  was  not-  delivered  as  ah  esfirorc.  It  was  de- 
livered to  the  only  agent  of  tlic  United  States  antlioriz- 
ed  to  receive  it.  It  then  became  completely  cxecutc^d^ 
No  material  alteration  could  be  made^ven  by  the  con- 
sent of  all  the  parties,  if  tliat  consent  was  evidenced 
merely  by  parol.  Even  if  it  had  been  expressly  dell- 
'  vercd  as  an  escrow,  yet  if  delivered  to  the  collector,  it 
could  not  be  as  an  escrow.  A  bond  cannot  be  delivered  .to 
the  oligce  as  aaescrow.  Biddle  v.  Moss,  aiiU,  toL  B.  p.  331 . 

By  the  delivery  it  became  absolute  and  binding  upon 
flU  tbe  paHietv  A  discharge  of  one  was  the  discharge 
of  all.  9  Co.  137,  Thtroughgoo^s  case.  4  Co:  27,  HenrtI 
Pigofs  case.  It  is  of  no  consequence  whether  the  namc^ 
of  Eliason  were  material-or  not  An  immaterial  alter- 
ation by  the  obligee  avoids  the  bond.  No  parol  under^ 
standing  or  agreement  of  the  parties  can  prevent  a 
material  alteration  from  making  the  deed  void.  Croi 
SUz.  627,  Markham  v.  Oonofiion.  The  replication  4id- 
Bofits  the  erasure  and  alteration,  but  relies  on  the  fact 
that  it  was  done  by  the  consent  of  all  the  parties.  No 
subsequent  parol  consent  can  vary  a  written  instrument 
under  seal.  There  would  be  no  safety  if  such  a  doc- 
VOL.  IX.  5 
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8PBAKB   trine  should  preTiiil  as  is  necessary  to  support  this  re- 
ft OTHERS  plication.    There  would  be  no  safety  in  a  scaled  instru- 
V.        raenty  if  the  subsequent  agreement,  or  even  the  under- 
ir«8T4TE8»  standing  9f  the  parties  at  the  time  of  its  execution,  could 
■  be  given  iit  efidence  by  parol^  to  vary  the  instrument 

JoiTBs^  ernitra* 

i*  .As  to  the  first  plea»  The  law  does  not  require  the 
bond  to  be  given  bef'ire  the  departure  of  tlie  vessel. 
By  consent  of  tlie  parti^  s  it  may  be  given  afterwards. 
The  plesi  states  ^^^  on**  of  the  oblig«irs  executed  ihe 
bund  after  thje  vessel  had  sailed.  There  is  nothing  in 
the  kir^  to  make  the  deed  void  for  that  cause. 

51..  As  to  the  second  plea.  The  obligors  are  estopped 
by  their  bond  from  denying  the  value  of  the  vessel  and 
car^o.  The  bond  in  their  own  voluntary  act.  They 
haveagreed  to  the  vdue.  If  the  question  of  value  were 
open  after  giving  the  hondf  it  would  lead  to  endless 
litigation. 

'5.  As  to  the  erasure.  There  is  no  authority  whicb 
forbids  such  an  alteration  by  the  consent  of  all  parties. 
In  the  case  in  CrokCf  the  id^ration  was  made  without 
consent  of  parties.  It  is  immaterial  whether  the  con- 
sent be  prior  or  subsequent. 

Fdnnarif  i6tlu..Jib$eiU  Toi^i^,  X 

Stokti  J*,  delivered  the  opinion  of  the  Court  aa 
followis : 

This  is  an  action  of  debt  brought  upon  a  bond  given 
Under  the  f  est  section  of  the  embargo  act  of  the  9th  of 
Jan.  180S»  h.  8.  After  oyer  of  the  bond  and  conditiony 
varidus  pleas  were  pleaded  by  the  D«.*fendant8 ;  but  it  is 
unnecessary  to  consider  any  others  than  those  upon 
which  questions  have  been  argued  at  the  bar. 

The  second  separate  plea  of  the  Defendant,  Robert 
Of^r,  and  the  first  joint  idea  of  all  the  Defendants  al- 
leges, in  substance,  that  the  bond  wa$  taken  by  the  col- 
lector of  the  customs  at'  Georgetown,  by  color  of  hit 
ofiico,  and  by  pretence  of  the  act  of  congress  aforesaid^ 
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and  that  the  bond  and  conditioB  were  not  taken  pursu-   speake 
ant  to  the  act  of  congress^  but  contrary  theretOf  in  tliis,  &  other$ 
to  wit :  that  the  bond  was  not  sealed  or  delivered  until        v. 
after  the  vessel  in  the  same  condition  mentiont^  had  u.statss* 
receipt  d  a  clefirance  in  due  forniy  and  after  she  had  ac*  n 

tnally  departed  ihini  the  port  of  Gteorgetown»  undrr  the 
clearance^  by  reason  whereof  tLe  bond  b  Toid. 

To  this  plea  there  was  a  general  demurrer  and  join- 
der  in  demurrer ;  oh  which  £e  Court  below  ga?e  judg^^ 
ment  for  the  United  States* 

It  is  argued  by  the  plafntiS^  in  error,  that  the  act  of 
congress  of  the  9th  of  Jant|ary>  1808,  sec  1,  having  de- 
clared that  no  vessel  licenseid  for  the  coasting  trade 
shall  be  idtowed  to  depart  from  any  port  of  the  United 
States,  or  shall  receive  «  clearance  until  the  owner,  &c* 
shall  give  bond  to  the  United  States  in  a  sum  doublo 
the  value  of  the  vessel  and  cargo,  iScc.  the  time  of  giving 
tiie  bond  is  of  the  essence  of  the  provision ;  and  that  u 
the  bond  be  not  taken  until  after  the  clearance  or  de* 
parftire  of  the  vessel,  it  is  illegal  and  fold. 

We  cannot  yield  assent  toHhis  argument  In  our 
opinion,  the  statute,  as  to  the  time  of  taking  the  bond 
and  granting  a  clearance,  is  merely  directory  to  the 
collector.  It  is  undoubtedly  his  duty  to  comply  with  the 
Hteral  requirt^ments  of  the  statute.  If  he  n'^glect  so  to 
do,  it  is  an  irregularity  wliich  may  subject  him  to  per- 
sonal peril  and  responsibility.  If  the  state  of  facts  has 
existed  to  which  the  statute  provision  is  applicable,  the 
authoritj  to  require  and  the  duty  to  give  the  bond  at- 
taches ;  and.  by  the  voluntary  consent  of  the  parties,  it 
may  well  be  given  nunc  pro  tunc.  Upon  any  other  con- 
structloil,  the  owner  of  the  vessel  might  be  involved  in 
great  difficult  ics.  .  If  the  collector  be  not  authorized  to 
receive  the  bond  after  a  clearance,  neither  is  be  author- 
ized to  grant  a  cleara  ce  before  he  has  received  the 
bond.  A  clearance,  therefore,  granted  before  such  bond 
should  be  given,  would  be  illegal  and  void ;  and  a  de- 
parture from  port  under  such  void  clearance^  would 
subject  the  owner*  vessel  and  cargo  to  the  forfeiture  ihr 
flicted  by  the  third  sectttm  of  the  art  There  is  no  er* 
ror  in  the  judgment  of  tiie  Court  below  in  this  plea* 
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sPEAKE       The  secoAd  joint  plea  of  the  Defendants^  alleges  thai 

8c  OTHERS  the  bond  was  not  taken  pursuant  to  the  act  of  congress^ 

V*        but  contrary  thereto,  in  this,  that  the  bond  was  taken 

V.STATE8.  in  a  suni  more  than  doable  the  value  of  the  vessel  and 

_-^ cargo,  whereby  the' bond  became  void.   .On  demurrer 

to  this  plea  and  joinder  in:  demurrer,  the  Court  below 
gave  judgment  for  the  United  States ;  and  we  are  of 
opinion  tliat  the  judgment  so  given  ought  to  be  affirmed. 
There  is  no  allegation  or  pretence  that  the  bond  was 
unduly  obtained  by  the  collector,  cohre  qfficiif  bj  fraiid: 
oppression  or  circumvention.  It  must,  therefore,  bo 
tak<*n  to  have  been  a  voluntary  bonajide  bond.  Tho 
value  was  a  matter  of  uncertainty,  .and  the  ascertaii^ng 
of  thafvalue  was  the  joint  act  and  duty  of  both  parties. 
When  once  that  value  was  asccrtahied  and  agreed  to 
by  the  parties,  and  a  bond  executed  in  conformity  to 
sucli  agreement,  tho  parties  were  estopped  to  deny  that 
it  was  not  the  true  value.  If  an  issue  had  been  taken 
upon  the  fact,  the  evidence  on  the  face  of  tlie  bond 
ivould  have  been  conclusive  to,  the  JU17  ;  and  if  so,  it  is 
wot  less  conclusive  upon  demurrer.  It  would  be  dan- 
gerous in  the  extreme  to  admit  tho  parties  to  avcfid  a 
sealed  instrument  by  averring  that  there  was  JEin  error 
in  tlio  vahio  by  an  innocent  mistake,  or  by  accident,  or 
by  circumstances  against  which  no  human  foresight 
c&uld  guard.  A  mistake  of  one  dollar  would  be  as  fa- 
tal as  £if  ton  thousand  dollars.  Suppose  the  double  value 
were  underrated,  could  tlio  United  States  avoid  the 
bond,  and  thereby  subject  the  party  to  the  penalties  of 
tho  third'soction?  Wliere  the  lav^  provides  that  tho  pe- 
nal sum  of  a  bond  shall  be  equal  to  the  double  value, 
and  the  parties  voluntarily  and  without  fi'atid  assent 
to  tlie^  insertion  of  a  given  sum,  'it  is'  as  much  an  estop- 
pel VA  if  tho'bond  hnd  specially  recited  that  such  sum 
was  the  donbl(5  value. 

Tlie  tliiWi  joint  plea  in  substance  alleges  that  after  the 
es^ution  <if  tho  bond,  and  after  tlie  clearance  and  de- 
partnre^of  the  vessel  and  cargo,  the  bond  was,  by  the 
authority,  consent  and  directibii  of  tho  collector,  mate- 
rially altered  and  changed,  in'  this  that  the  name  of 
Ebeneze^  Eliason  was  cancelled  and  eitised  from^he 
bond,  and  the  name,  signature  and  leal  of  the  Defen- 
dant. Robert  06er,  rabstitnted  ahd  'Inserted  therein, 
without  tho  Itoeiise,  consent,  or  authority  of  the  Defen- 
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danty  Robert  Bevorly,  whereby  the  bond  became  of  no   speake 
foit.r.    To  this  plea  the  United  States  replied  that  the  ^,  others 
bond  was  so  altered  and  changed  with  the  assent  and        r. 
by  the  concurrent  lict^nse^  direction  and  authority  of  all  r.  states. 

the  Oelrndants,  and  of  the  said  tbenezer  Eliason,  and — 

not  without  the  license,  consent  and  authority  of  the 
Del'endantSy  and  prayed  tiiat  the  same  might  be  enquii*ed 
of  by  the  cciinJiTr.  To  this  implication  there  was  a  gi»- 
nerai  demurrer  and  joinder  in  demorrer,  on  which  thr 
Court  below  gave  judg.nent  for  the  United  States  :  and 
WT  arc  of  opinion  that  thp  judgment  was' right*  It  is 
clear,  at  the  common  law,  that  an  alteration  or  addition 
in  a  deed,  as  by  adding  a  new  obligor,  or  an  erasure  in 
a  deed,  as  by  striking  out  an  old  obligor,  if  done  with 
the  consent  and  concun*encc  of  all  tho  parties  to  t^e 
derd,  does  not  avoid  it.  And  this  principle  equally  ap- 
plies whether  the  alteration  or  erasure  be  made  in  pur- 
suance of  an  JigreenVent  and  consent  prior  or  subsequent 
to  tlie  execution  of  the  deed  ;  and  the  cases  in  the  books 
in  which  erasures,  interlineations  and  alterations  in 
deeds  have  been  held  to  avoid  f'\if*m,  will  be  found,  on 
examination,  to  hare  been  cases  in  which  no  such  con- 
sent had  been  given. 

It  has  been  objected  that  this  principle  of  letting  in 
parol  evidence  to  prove  alterations  in  a  deed  to  be  made 
by  consent,  exposes  to  all  the'  mischiefs  against  whidh 
the  statute  of  frauds  .was  intended  to  guard  the  public. 
If  this  objection  were  valid,  it  would  equally  apply  to 
sucli  alterations  when  made  before  ,t!.e  execution  of  the 
deed ;  for  if  not  taken  notice  of  by  a  memorandum  on 
the  deed  itself,  they  must  be  proved  in  the  same  man- 
ner. But  it  is  to  be  considered  that  the  parol  evidence 
is  not  admitted  to  explain  or  contradict  the  terms  of  tlie 
written  contract,  but  only  to  ascertain  what  (hose  writ- 
ten te;*ms  are.  On  non  est  factunu  the  present  validity 
of  the  deed  or  contract  is  in  issue;  and  every  circum- 
stance that  goes  to  shew  that  it  is  not  the  deed  or  con- 
tract of  tlie  party,  is  proveablc  by  parol  evidence.  It  is 
of  necessity,  therefore,  that  the  other  party  should  sup- 
port it  by  tlic  same  evidence.  I'he  fact,  that  there  is 
an  erasure  or  interlineation  apparent  on  the  face  of  the 
deed,  does  hot,  of  itself,  avoid  it  To  produce  this  ef- 
fect, it  must  be  sliewn  to  have  been  made  under  circum- 
stances that  the  law  docs  not  warrant.    Parol  evidence 
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sFK.iKB   18  let  in  for  this  purpose ;  and  the  mischiery  If  an]r> 
Ik,  OTHERS  would  cquallv  press  on  both  sides.    The  priiiciple»  bow- 
x\        ever,  which  has  been  alre4i([1y  states!,  is  tifo  firmly  fjied 
r.sTATEs.  to  be  sliaRcn  b>  any  reasoning  ub  tncotiveittentf. 

The  decision  upon  the  third  joint  plea  renders  it  nn- 
nccessary  to  examino  tlie  bill  of  e^Lceptions  talcen  at  the 
trsal  on  the  issue  qtnon  est  factum.  That  bUI  presents 
tlie  same  point  as  the  third  joint  plea,  witli  this  diflbr- 
ence  only,  tliat  tiie  alteration  in  the  deed  by  the  addition 
of  a  ue>^  oblij^or.  was,  ?n  fact,  made  in  pursuance  of  an 
agreement  entered  into  between  the  parties  prior  to  the 
original  execution  of  the  deed. 

On  tlie  whole,  the  majority  of  the  Court  are  of  opinion 
tliat  the  judgment  of  the  Court  below  must  be  afllrmed» 

LiviKosToir,  if.  In  dissenting  irom  the  Coort  in  iti 
judgment  oi|  the  issue  of  law  arising  out  of  the  third 
joint  plea,  1  can  only  say,. that  I  am  not  prepared  to  ad- 
mit  that  every  alteration  whatever  in  a  deed,  after  its 
execution,  for  such  is  the  extent  of  the  opinion  just  giv-r 
cn^  may  be  proved  by  parol  testimony.  After  perfects 
ing  a  deed  in  one  form,  no  material  alteration  should  be 
set  up  uiiaccompaniefl  by  a  new  delivei^,  and  a  note  or 
mempiandum  thereof;  olhorwise,  a  bond,  which  is  proved 
by  a  subscribing  witness  to  have  been  actually  given 
for  only  one  bundi*ed  dollars,  may  be  converted  into' 
one  for  as  many  thousand,  if  the  obligee  can  only  pro- 
duce a  witness  who  will  say  that  he  understood  the  ob- 
ligor as  assenting  to  it.  The  only  case  which  1  have 
been  able  to  find  of  rliosi*  cited,  such  is  the  dillculty  of 
procuring  books  in  this  place,  is  theoni^  in  LetinXf  p. 
11,  35,  wiiich  establishes  that  af^er  tlie  delivery  of  n 
hondj  a  new  obligor  may  be  fiddcd  in  this  way  ;  not  that 
the  name  of  one  may  be  struck  out,  and  another  substi- 
tuted in  his  place..  Wthont  denying  the  authority  of 
the  case,  piy  answer  to  it  is,  that  snch  fiddition  might 
he  of  benefit,  but  could  .not  injure  the  first  net  of  obli- 
Kois ;  i|nd  therefore  the  Court  might  feel  less  difficulty 
in  admitting  such /act  to  be  provfd.  it  isV  therefoi^e, 
no  interference  with  this  ifeciaion,  to  say,  that  np  change 
whatever  in  a  seeled  instrument,  kfti*r  its  executiouf 
which  may  increase  the  liability  or  be^  in  any  way,  to 
^  "prejudice  of  the  party  wliode  deed  it  is,  fandsuch 
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fti  the  case  bere)  8hoiil4  be  palmed  on  him  hf  parol  tea-  speaks 
timony  ;  «nd  so,  vice  paryu  that  no  alteration  which  &  others 
may  be,  in  any  way'i  injurious  to  the  grlmteeor  obligee,        v^ 
should  be  set  up  by  the  other  party  $  but  that  the  teiins  u.states, 

in  which  the  deed  is  originally  ^xecvted  should  alone  be 

binding*  until  alterations  are  introduced  into  it  by  the 
same  solemnities  which  gave  existence  to  the  first. 
tSuch,  in  my  opinion*  is  the  salutary  rtlle  of  the  common 
law;  and  therefore  I  think  that  thejadgmentofthe  Cir- 
cuit Court  oQght  td  be  re?er8ed* 

Mabuhatj,,  Ch.  J. 

Was  rather  inclined  to  think  that  the  plea  was  good* 
which  stated  that  the  bond  was  giveitf  for  more  than  i^^- 
ble  the  value  of  tho  vessel  and  cargo.  If  the  bond  M'as 
given  for  more'th'an  double  that  value  he  thought  it  was 
void  in  law. 

He  should  not  however  have  IntimaMi  his  opinion  on 
this  point  if  a  dissenting  opinion  ftad  not  been  given  on 
another  point  in  the  cause*  and  his  silence  mjglit  have 
been  construed  into  an  assent  to  tlie  entire  opinii^.of  the 
Court  as  it  had  been  delivered. 


TABER  V.  PERROTT  AND  LEK  1815. 

=  Feb,        I40i 

M9efU....ToBn9  J. 

ERROR  to  the  Circuit  Court  for'  the  district  of  Rhode 
Island*  in  an  action  of  asmmpsit  to  recover  from  the  De-  ^w^J^rSai 
fen'lant*8  PerroH  arid  LeCf  the  amount  of  certain  hills  of  ot' eiebanse 
cxchan.!cc  put  into  tlicir  hands^  to  collect,  by  the  Plain-  £^„*J[]^i5^ 
tiff  Tuber  and  his  deceased  partneri  Oardner.  uvcit  it  to  0 

todcliTcrtAC- 

At  the  trial  below  several  exceptions  wer^  taken,  in  amiVhenooi'. 
Which  the  following  facts  appeared.  if«i«i  tc  place 

^  tlie  amount  to 

The  Plaintiff  produced  a  witness,  John  L*  Po8$f  who  and  B.inac- 
being  duly  admitted  and  sworn  testified,  that  *l<«s^*  J^'Ju^uic  ,?^* 
Tidier  Mid  Gardneri  merchants  of  Rhode  Islandf  were  moaut  bi  *  re- 
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TABEK    holders  a|id  owners  of  Frencli  government  bills  to  a 

V.        Iai*ge  amount,  wliicli  were  by  them  indorsed  in  blanks 

TERROTT  and  given  to,  their  age  At,  the  said  John  L.  boss  to  take 

ic  x.]^K«    to  France  for  collectiori.    That  be^  B<»88,  had  no  interest 

— — in  tiie  bills  and  received  them  as  agent  for  tlie  Plaintiffs, 

fuici  to  place  and  this  was  known  to  Perix)tt  and  Lecu    That  he  car- 
of  A  fc Vlito  """^  them  to  France  in  1802,  in  a  vessel  of  the  Plaintiffs, 
■etUethoirAc  with  a  cargo  Consigned  to  the  Defendants,  Perrott  and 
^wiy  hi'n^  ^^»  of  Bourde^ur    in  wliicli  cargo  Boss  had  an  inter- 
the  Wanoc.    cst    That  he  delivered  the  bills  to  Permtt  and  Lee  to 
A.  aftenkanii  negotiate  and  receive  the  amount.    That  Boss  went  to 
I!!S!Sunti^^iv!  Paris  in  October,  1802,  and  while  ther?  received  a  letter 
e^upoii  the    on  the  26t!i  October,  from  Peri'ott  and  L^c  informing 
Sml)ftUt*    '^i™  t*»at  Hotels  ISionias  ^\Co.  of  Paris,  were  the  b<iuse 
vitiie«for  A.  to  wiiom  the  bills  were  sent  and  introducing  him  to  that 
bouse,  and  tliey  wrote  a  letter  to  HottU  7ftoim^  ^  Co. 
directing  them,  when  the  bills  were  paid,  to  place  the 
money  to  the  credit  of  Perrott  and  Bineau,  a  banking 
bouse  at  Bourdeaux,  which  Perrott  is  one  of  the  Defend- 
ants*    On  the  i2th  of  January,  1803,  Buss  called  on 
Hote^,  Thonas  &  Co.  and  was  informed  that  the  bills 
had  been  paid  hj  the  French  government  on  the  7tli  of 
January  preceding,  and  Boss  saw  the  proceeds  of  the 
bilfs  credited  on  the  books  of  Hotel,  Thomas  &  Co.  to  the 
said  Perrott  and  Bineau,  according  to  the  directions  of 
Perrott  and  Lee.    That  Boss  <ni  the  14th  January,  advi- 
sed. t|^e  Defendents  that  the  bills  were  paid,  and  directed 
the  proceeds  to  be  applied  to  the  credit  of  the  account  of 
Taber,  Gardner  and  Boss  with  them,    pn  the  29th  of 
January,  at  Paris,'  Boss  saw  bills  of  exchan^  drawn  by 
Perrott  and  Bineau  on  Hotel,  Thoipas  &'Co.  and  accept- 
«5n  by  them  at  30  or  40  days  sight,  which  were  acknow- 
ledged by  the/ Defendant,  Perrott,  to  have  been  drawn  for 
the  said  proceeds.    That  the  said  bills  so  drawn  and  ac- 
cepted were  in  the  hands  of  one  Charles  Bodin,  but 
whether  they  have  been  further  negotiated  or  not,  or  paid 
or  not.  Boas  coidd  not  telL  That  Boss  returned  to  Bour- 
deaux on  the26tb  of  February,  and  left  Bourdeaux  about 
tli^  6tli  of  April,  1803.    That  until  the  day  before  he  left 
Bourdeaux  he  had  no  intimation  from  the  Defendants 
thaftliey  would  not  ci^edit  the  amount  of  the  said  bills  to 
the  account  of  Taber,  Gai*dner  and  Boss.    That  the 
Defendants  refused  to  give  such  credit. 

Perrott  and  Lee,  who  provided  tlie  return  carg;o. 
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bf^ought  Taber,  Gardner  and  Boss  tartly  in  their  debt 
in  account  current;  and  Boas^on  the  6th  of' ApriU  1803^ 
signed  the  account,  stating  that  when  the  monies  were  re- 
ceived on  the  bills  from  Hotel,  Thomas  &  Co.  the 
amount  should  be  passed  to  .the  credit  of  Taber,  Gard- 
ner and  Boss.  Perrott  and  Lee  afterwards  received  the 
whole  balance  of  the  said  account  from  Taber,  Gardner 
and  Boss^  not  having  credited  the  proceeds  of  the  said 
bills ;  and  the  present  suit  is  brought  bj  I'abcr,  surviv- 
ing partner  of  Taber  and  Gardner,  the  original  holders 
of  the  bills,  to  recover  their  amount. 

The  principal  exception  was  to  the  charge  of  the  judge 
who  directed  the  jury  to  find  for  the  Defendants,  on  the 
ground  that  the  witness,  Boss,  had  not  been  made  a  par- 
ty Plaintiffiu  the  suit 

The  case  was  argued  by  P<  B«  Key,  for  the  HaintifT 
in  error,  and  by  Hunteb,  for  the  Defendants. 

February  IBth.    Mscnt....TQj)j>,  J. 

Marshall,  CL  J.  delivered  the  opinion  of  the  Court 
as  follows : 

This  suit  was  brought  by  the  Plaintifls  in  error,  in  tho 
Circuit  Court  of  the  United  States,  for  tho  district  of 
Rhode  Island,  to  recover  from  the  Defendants  the  ainount 
of  certain  bills  drawn  by  general  Le  ClcrJv  on  the  govern- 
ment of  France. 

The  declaration  contains  several  counts,  some  special* 
stating  agreements  between  the  parties  for  the  payment 
of  the  bills ;  others  general,  among  which  is  a  count  for 
money  had  and  received  by  the  Defendants,  to  the  use  of 
the  Plaintiffs. 

it  appeared,  at  the  trial*  that  the  Plaintiffs  and  John 
L.  Boss,  were  concerned  in  certain  commercial  specula- 
tions,  in  the  prosecution  of  which  John  L.  Boss  sailed, 
in  1802  and  1805,  to  Bourdeaux,  in  the  Polly,  with  car- 
goes in  which  they  were  jointly  interested.  On  the  first 
voyage,  Boss  carried  with  him  the  bills  of  exchange  for 
the  amount  of*  which  this  suit  was  brought,  indorsed  in 
blank  by  the  Plaintiff^  Gardner,  which  he  delivered  to 
VOL.  IX.  6 
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'^ABER    the  Defendants  for  collection.     The  amountf  when  col- 
r,         lerted,  was  to  be  placed  to  the  credit  of  the  return  cargo 
PER;ioTT  of  the  Polly,  m  wliich  the  Plaintiffs  and  John  L.  Boss 
&  j.BB^    were  jointly  concernrd.    The  account  was  settled  with- 
w.— — — -  out  giving  credit  for  the  amount  of  these  hills  ^  and  Ta- 
ber,  Gardner  and  Boss  have  been  compelled  to  pay  the 
balance  acknowledged   to  be  due.      This  action  was 
brought  to  charge  the  Defendants  with  tiie  bills,  alleg- 
ing that  their  amount  has  been  received. 

At  the  trial*  the  Plaintiffs  offered  Boss  as  a  witnesst  for 
the  purpose  of  proving  the  liability  of  the  Defendants  for 
the  amount  of  the  bills.  He  swore  that  he  had  no  inte- 
rest, in  the  cause  nor  in  the  bills ;  but  his  testimony  was 
objected  to  by  the  Defendants  on  the  ground  of  his  being 
interested  ;  and  the  Court  was  moved  to  instruct  the  ju- 
ry that  the  action  could  not  be  sustained,  because  Boss 
was  hot  a  party  Plaintiff  in  the  declaration.  This  di- 
i*ection  was  given  by  the  Court,  and  excepted  to  by  the 
counsel  for  tiie  Plaintiffs.  A  verdict  and  judgment 
were  rendered  for  the  Dcfen^lants,  wliich. are  brought 
Into  this  Court  by  writ  of  error. 

The  Defendants  in  error  contend,  that  the  Dills  of  ex- 
change were  part  of  the  cargo  of  the  Polly,  and  conse- 
quently the  joint  property  of  the  owners  of  that  cargo. 
But  of  this  there  is  no  other  evidence  thafi  that  Boss 
was  the  bearer  of  those  bills  indorsi'd  in  blank,  and  that 
tlwir  pi-occcds,  if  received,  were  to  be  placed  to  the  ac- 
coiint  of  the  return  cargq.  This  might  very  well  be,  and 
yet  Taber  and  Gardner  remain  the  sole  owners  of  tlie 
bills.  Their  amount,  if  received,  might  be  credited  to 
all  the  partners  ih  their  account  with  Perrott  and  Lee, 
and  then  be  credited  to  Taber  and  Gardner  in  settling 
the  accounts  of  the  partnership  Boss  then  would  have 
no  interest  in  the  bills,  unless  they  should  be  collected  and 
carried  to  the  credit  of  the  ret  jrn  cargo.  That  account 
having  been  settled  without  including  this  item,  it  Is  not 
necessarily  imp!i-d,  from  the  fa^^ts  in  the  case,  that  Boss 
was  intei^ested  :  and  he  swears  that  he  was  not  This 
Court  is  of  opinion  that  the  Circuit  Court  erred  in  di- 
recting the  testimony  of  Boss  to  be  disregarded ;  and 
also  in  directing  the  jury  to  find  for  the  Defendants  be- 
cause ho  was  not  made  a  party  Plaintiff  in  the  suit. 
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Sereral  other  opinions  wtre  given  by  the  judge»  to    tabek 
which  ezreptioas  ^erc  tal^cn  ;  but  it  iM  unnecessary  to        v. 
review  them  as  they  dei)ended  uniht:opi  dun  that  Boss  pbrrott 
was  interested  in  the  bills  for  which  the  action  was    &  lee. 
brought.  -^_.— _ 

The  judgment  is  reversed,  and  tlie  cause  sent  btfck 
for  a  new  trial. 


TERRETT  Aim  othebs  v  TAYLOR  akq  others,     ^gi^^ 

.  Feb.        17th. 

MstnL..Joassm,  J.  and  Todd,  X 

ERROR  to  the  Circuit  Court  for  the  district  o{^^^  ^^^^ 
Columbia,  sitting  in  the  county  of  Alexandria.  ciubiishment 

of  Eufftand 

Taylor  and  others,  <^  members  of  the  ve«try  of  the  bj'the  ^onj 
*«  Prote^tantEpiscopalchurchyComnionly  called theEpis-  «ryiipiua,u>. 
«<  copal  church  of  Alexandria  in  t;he  parish  of  Fairfax,  {he  cL^oo 
i*  in  the  county  of  Alexandria  and  district  of  Columbia,  inw'upon  diat 
<«on  behalf  of  themselvi-s  and  otiiors,  members  of  the  JJJ^^-j^^^^^^"  ^^ 
«  said  church,  and  of  the  congregation  belonging  to  the  piicabie  to  the 
<«  said  church,'*  filed  their  bill  in  chancery  against  Ter-  ^"^?|**^ 
rett  and  others,  who  wore  overseers  of  the  iniorfor  the  The  *^fi'ech3ii 
county  of  Fairfax,  in  the  state  of  Virginia,  and  against  of  the  church 
George  D^neale  and  John  Muncaster,  wainiens  of  the  j^JJJ^"  "* ''**' 
said  churchy  and  against  James  Wren.  a  lejcishuivo 

grant  is  not  re- 

The  bill  charges  that  on  tlie  87th  of  May,  1770,  the  Ti^aot'orvjr. 
vestry,  of  the  said  pariBh  and  church,  to  whom  the  dm-  fl^^^-  ^^b 
plainants,  togetlier  with  the  Def  ndants,  George  Do-  S^'  chwSi  u% 
iiealc  and  Joliii  Muncaster,  are  tlic  legal  and  regular  rlgittt  to iand% 
successors  in  the  said  vestry,  purchased  of  a  certain  2^^  J^JJ^ 
Daniel  Jinniiigs  a  tract  of  land  then  situate  in  the  coun-  the  eoo^tku- 
ty  of  Fairfax  and  state  of  Virginia,  but  how  in  the nXrofVi^ 
county  of  Alt^xandria  in  tha  district  of  Columbia,  con*  n^'.  nor  did 
taining  816  acres,  which  the  said  Jennings  and  his  wife,  ^^"^I  m 
by  deed  of  bargain  and  sale  on  tlie  ISth  of  September,  Jndusi,  d* 
1770,  by  the  direction  of  the  then  vestry,  conveyed  to  a, 37,  mfringc 
certain  ToWnseml  Dade,  since  deceased,  an<f  the  said  JSit^in^ 
fames  Wren^  both  then  of  the  county  of  Fairfax^  and  ed  to  be  ae« 
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TSRRETT  the  church  wardens  of  the  said  parish  and  church  for 
&  OTHERS  the  time  being,  and  to  tl>eir  successors  in  office,  far  the 
V.  iisc  and  benefit  of  the  said  thurch  in  the  said  parish. 
TAYLOB  That  in  the  year  178i  the  legislature  of  Virginia 
fcoTHEBS.  passed  an  act,  entitled  <<an  act  for  incorporating  the 
I  Pi^otestant  Episcopal  church ;''  by  the  third  section  of 

cured  under  ^hich,  power  is  given  to  the  ministers  and  vestry  of  the 
tIon*^thcr'ci-  Protfstant  Episcopiil  church  to  demise,  alien,  improve 
vii,piaiticai,or  and  lease  any  lands  belonging  to  the  church.  That  the 
Thc*I!^  of  *^^  ^^  1786,  entitled  «« an  act  to  repeal  the  act  for  incor- 
1798,  ch.9,  porating  the  Protestant  Episcopal  church,  and  for  other 
5^  ^^!*  *"**•  purposes,'*  declares  that  the  jskct  of  1784  shall  he  repeal- 
th^so  trTdi.  ^^9  but  saves  to  all  religious  societies  the  property  to 
vest  iiieRpts*  them  n'S|)eciively  belonging,  and  authorizes  them  to  ap- 
Sru^iproJIity  P*''"*»  f'"**'"  ^""^  ^  ^'"^c»  according  to  the  rules  of  their 
acquired  pre-  scct,  trustccs  who  shail  .be  capable  of  managing  and  ap- 
revoiution*by  P'-^  '"5  ®"^'^  property  to  the  iTligious  use  of  such  socic- 
purehHseor  tics.  TiiHt  under'tliis  last  law  the  Complainants  con- 
doontion,  arc  ecive  they  have  the  power  of  requiring  the  church  war- 
d^'hlililer  rt*'w-^  of  their  church,  who  are  the  trustees  appointed  by 
live.  i\\^  vestry,  under  the  dii'ection  of  the  vestry  comtempla- 

1708*^1*^9  ^^*^  by  the  last  mentioned  act,  <o  sell  or  otherwise  dis- 
ncnrh  icp^ii  pose  of  the  said  lan<),  and  to  apply  the  proceeds  of  the 
^il»S*^^  same  to  the  i*ciiginus  use  of  the  society  or  congregation 
p«;ctit»g'i^e  belonging  to  the  said  church,  in  such  manner  as  the 
chafciisinwj  veslry  for  the  time  being  shall  direct  That  the  Com- 
andteiftiiTfCiii*  pl^'mants  have  bet n,  arcording  to  the  rules  and  regula- 
operation  aU  tiohs  uf  (hc  suid  sodi'tv,  appointed,  by  the  congregation, 
m^^iflvcM-  vestrymen  and  trustees  of  the  said  church,  and  have  ap- 
»cted,  soYnr  pointed  the  Defendants,  Deneale  and  Muncaster,  church 
hoUnc^w  ^^''d^'*^  0^  ^be  said  churcli.  That  some  of  the  present 
tci.taithihe  rongirgatiun  of  tlie  cliurch  were  originally  members  of 
pi-etciit  con-  the  church  when  the  chuwii  was  built  and  when  the  land 
cimrXwaixi-  ^^as  purchased,  and  contributed  to  the  purchase  thereof* 
cnsai^  not  &  Tliat  Some  of  them  i-eside  In  the  county  of  Fairfax  and 
Cw^i^UnR  ^^^®  ^f  Virginia,  but  have  pews  in  the  chuirh,  and  con- 
lauds  cuteh  tribute  to  the  8upi>ort  of  the  minister.  That  the  lands 
i!l!»irwUh^.  are  wasting  by  tresspasses,  &c.  That  the  Complai- 
Uie  joint  win-  uanls,  as  well  as  the  congregation,  wish  to  sell  the  lands 
%n\i  o4*Uie  and  apply  the  proceeds  to  the  use  of  the*  church  ;  but 
Tht^'li'Iinr)  »''*•  op!»"sed  In  fheir  wishes  by  tl^e  Defendants,  Terrett 
a«dUievc«tr>  and  others,. wlio  arc  overseers  of  the  poor  for  the  coun- 
ty of  Faif  fax,  and  who  claim  the  land  under  the  act  of 
Virginia  of  the  12th  of  JfUiuary,  1802,  authorizing  the 
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fide  of  certain  glebe  lands  in  Virginia;  which  act  was  tbbbett 
not  passed  until  after  the  district  of  Colombia  was  se-  k  otheks 
parated  fi'om  the  state  .of  Virginia :  in  consequence  of       v. 
which  claim  they  are  unable  to  seU  the  landsy  &c.   tatlob 
wherefore  they  pray  that  the  Defendants,  Terrett  and  &othbb8. 
others,  the  overseers  of  the  poor,  may  be  perpetually  •^— » 

enjoined  from  claiming  the  land,  that  Uieir  title  may  be 
quieted  and  that  the  Defendants,  Deneale,  Muncaster 
and  Wren,  may  be  decreed  to  sell  and  convey  the 
land,  &c^ 

The  bill  was  regularly  taken  for  confessed  against  all 
the  Defendants.  The  Court  below  d<x:reed  a  sale,  &c 
according  to  the  prayer  of  the  bill. 

The  Defendants,  Terrett  and  others^  the  overseers  of 
the  ])oor,  sued  out  their  writ  of  error. 

The  cause  was  argued  at  last  term  by  Jokes,  for  th« 
PlaintiS^  in-error,  and  by  E.  I.  Lbb  and  SwAinr,  for 
the  Defendants  in  error. 

The  opinion  of  the  Court  is  so  full  that  it  is  deemed 
unnecessaVy  to  report  the  arguments  of  counsel. 

February  ±7ih.  MsenL^Jonnson,  J.  and  Todd^  J. 

Stobt,  J*  delivered  the  opinion  of  the  Court  as 
follows  t 

The  Defendants  not  having  answered  to  the  bill  in 
the  Court  below,  it  has  been  taken  pro  confes^o,  and  thei 
cause  is  ttierefore  to  be  decided  upon  tfae^title  and  equi* 
ty  apparent  on  the  face  of  the  bilU 

If  the  Plaintiflb  have  shown  a  sufficient  tttle  to  the 
trust  property  in  the  present  bill,  we  have  no  difficulty 
in  holding  that  they  are  entitled  to  the  equitable  relief 
prayed  for.  It  win  be  but  the  case  of  the  ceshiis  que 
inut  enforcing  against  their  trustees  the  rights ,of  own-, 
ership  under  circumstances  in  which  the  objects  of  the 
Irust  would  be  otherwise  defeated.  And  in  our  judg:^ 
ment  it  would  make  no  difference  whether  the  Episco- 
pal church  were  a  voluntary  society,  or  dothed  with 
corporate  powers  j  for  ineqnityi  as  to  objects  which  the 
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TEBRSTT  laws  caniiot  but  recognize  as  useful  and  meritorionHf 
fcoTHBHS  tlie  same  reason  would  enst  fur  lelief  in  the  one.  case 
T.  as  in  tlie  oilier.  Other  considerations  arising  in  tbis 
TAYLOR  case,  material  to  the  title  on  which  relief  must  be  found- 
&OTHERS*  edf  render  an  enquiry  into  the  chai'acter  and  powers  of 
,         the  Episcopal  churcht  indispensable. 

At  a  very  early  period  the  i*eligious  establishment  of 
England  seeilis  to  have  been  adopted  in  the  colony  of 
Virginia  ^  andf  of  cuqi^y  the  common  law  upon  that 
subjectf  so  far  as  it  was  applicable  to  the  circumstai^res 
of  that  colotay.  The  local  division  into  pai*  shes  for  ec- 
closiasticid  purposes  can  be  very  eariy  traced ;  and  the 
subsequent  laws  enacted  for  i*cUgiou.4  purposes  evident- 
ly  pre-suppose  the  exist(*nce  of  the  Lpiscopal  church 
with  its  general  rights  and  authorities  growing  qui  of 
the  common  law.  What  those  rights  and  authorities 
are,  need  not  be  minutely  stated.  It  is  sufficient  that* 
among  other  things^  the  church  was  capable  of  receiv- 
ing endowments  of  land,  and  that  the  minister  uf  the 
parish  was«.during  his  inciimbencyy  seized  of  the  free- 
hold of  its  inheritable  property,  as  emphatically  persona 
icdaimf  and  capable,  as  asolecorporatiouf  of  transmit- 
ting that  inheritance  tp  his  successors.  The  church 
waitlens*  also,  were  a  corporate  body  clothed  with  au- 
thority and  guardianship  over  the  repairs  of  the  church  • 
.and  its  personal  property ;  and  the  other  temporal  con- 
cerns of  the  parish  were  submitted  to  a  vestry  composed 
of  persons  selected  for  that  purpose.  In  order  more  ef- 
fectually to  cherish  and  support  religious  institutions, 
and  to  define  the  authorities  and  rights  of  tiie  Episco- 
pal officers,  the  legislature,  from  time  to  time,  enacted 
laws  on  this  pubjcct.  By  the' statutes  of  166i,  oA.  1,  2, 
S,  10,  and  1667,  cA.  3,  provision  was  made  for  the  erec- 
tion and  repairs  of  churches  and  chapels  of  ease ;  for 
the  laying  out  of  glebes  arid  church  lands,  and  the  build- 
ing of  *a  dwelling  house  for  the  minister ;  for  the  ma- 
king of  assessments  and  taxes  for  these  and  other  pa^ 
i^hial  pvt'jioses^  for  the  appointment  of  church  war- 
dens to  keep  the  church  in  repair,  and  to  provide  books, 
ornamentu,  &c. ;  and,  laf  ily,  for  the  election  of  a  vestry 
of  twelve  persons  by  the  parishioners,  whose  duty  it 
was,  by  these  and  subsequent  statutes,  among  other 
things,  to  make  and  proportion  levies  and  assessments, 
wd  to  purchase  glebes  and  erect  dwdling  houses  for 
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the  ministera  in  each  respective  parish.  See  statute  terbett 
±696,  ch.  11—1727,  ch.  6—ani  1748,  clu  28—2,  Tiic*r  &  otuebs 
er'5  BlacksL  Conu  Jppx^  note  M.  t» 

TATLOB 

Bjr  the  operation  of  these  statutes  and  the  common  law,  &othebs. 
the  lands  tl;U8  purchased  became  vested,  either  directly  ..-^.— «. 
or  beneficially,  in  the  Episcopal  church.  The  minister 
for  the  time  being  was  seized  of  the  freehold,  in  law  or 
in  equity,  jure  ecdesice,  and,  during  a  vacancy,  the  fee 
remained  in  abeyance,  and  the  profits  of  the  parsonage 
were  to  be  taken  by  the  parish  for  their  own  use.  Co. 
Liu  340,  h.    341,  342,  h.    2,  Mass.  R.  500. 

Such  were  some  of  the  rights  and  powers  of  the  Epis- 
copal church  at  the  time  of  the  American  revolution; 
and  under  the  authority  thereof  the  purchase  of  the 
lands  stated  in  the  bill  before  the  Court,  was  undoubt- 
edly made.  And  the  property  so  acquired  by  the 
church  remained  unimpaired,  notwithstanriing  the  revo- 
lution ;  for  the  statute  of  1776,  cA.  2,  completely  con- 
firmed and  establislred  the  rights  of  llie  church  to  all  its 
lands  and  other  property. 

The  Stat  1784,  eh.  88,  procceiled  yet  further.  Jt  ex- 
pressly made  the  minister  and  vestry,  and*  in  case  of  a 
vacaticy,  the  vestry  of  each  parish^  respectively,  and 
their  successors  forever,  a  corporation  by  the  name  of 
the  Protestant  Episcopal  bhurch  in  tlie  parish  where 
they  respectively  resided,  to  have,  hold,  use  and  eiyoy 
all  the  glebes,  churches  and  chapels,  bufying-grounds, 
books,  plate  and  ornaments  appropriated  to  the  use  of, 
and  every  other  thing  the  property  of  the  late  Episco- 
pal church,  to  the  sole  use  and  benefit  of  the  corpora- 
tion. The  same  statute  also  provided  for  the  choice  o£ 
new  vestries,  and  repealed  all  former  laws  relating  to 
vestries  and  church  wardens,  and  to  .the  support  of  the 
<*te»'gy>  *tc.  and  dissolved  all  former  vestries;  and  gave 
the  corporation  extensive  powers  as  to  the  pupchasing, 
holding,  aliening,  repairing  and  regulating  the  church 
property.  This  statute  Was  repealed  by  the  statute  of 
1786,  ck.  12,  with  a  proviso  saving  to  all  religious  so- 
cieties the  property  to  them  respectively  belonging,  ami 
authorizing  them  to  appoint,  from  time  to  time,  accord- 
ing to  the  rules  of  their  sect,  trustees  wio  Should  be 
capable  of  managing  and  applying  such  property  to  the 
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TERRBTT  religious  Qse  of  such  societies;  and  the  statute  ot±7BSf 
&,  OTHRRs  ch.  47,  declared  that  the  trustees  appointed  in  the  seve- 
V.        ral  parishes  to  take  care  of  and  manage  the  property  of 
TAYLOR   the  Protestant  Episcopal  churcli,  and  their  successorSf 
&OTUBRS.  should,  to  all  intents  and  purposes,  be  considered  as  the 
—« — —  successors  to  the  former  vestries,  with  the  same  powers 
of  holding  and  managing  all  the  propci*ty  formerly  vest- 
ed in  tl.em.  All  these  statutes,  from  that  of  1776,  eh.  ip 
to  that  of  1788,  ch.  47,  and  sevei-al  others,  were  repeal- 
ed by  the  statute  of  1798,  ch.  9,  as  inconsistent  with  the 
principles  of  the  constitution  and,  of  religious  freedom  ; 
and  by  the  statute  of  1801,  ch.  5,  (which  was  passed 
after  the  district  of  Columbia  was  finally  separated  from 
tlie  states  of  Maryland  and  Virginia)  the  legislature 
assertcMl  their  right  to  all  the  pro|)erty  of  the  Episcopal 
churches  in  the  respective  parishes  of  the  state ;  and, 
among  other  thi!igs,  directed  and  authorized  the  over- 
seers of  the  poor,  and  their  successors  in  each  parish 
wherein  any  glebe  land  was  vacant  or  should  become 
so,  to  sell  the  same  and  appropriate  the  proceeds  to  the 
use  of  the  poor  of  the  parish« 

It  is  under  this  last  statute  that  the  bill  charges  the 
Defendants  (who  are  overseers  of  the  poor  of  the  parisii 
of  Fairfax)  with  claiming  a  title  to  dispose  of  the  land 
in  conti-ovcrsy. 

This  summary  view  of  so  much  of  the  Virginia  sta- 
tutes as  bears  directly  on  tlie  subject  in  controversy, 
presents  not  only  a  most  extraordinary  diversity  of  opi- 
hioYi  in  the  legislature  as  to  the  nature  and  propriety  of 
aid  in  the  temporal  concerns  of  #eligion,  but  the  more 
cmbarf^assing  considerations  of  the  constitutional  cha- 
racter and  efficacy  of  those  laws  touching  the  rights  and 
property  of  the  Episcopal  church. 

It  is  conceded  On  all  sides  that,,  at  the  revolution,  tlie 
Episcopal  church  no  longek*  retained  its  character  as  an 
exclusive  religious  establishment  And  there  can  be  m> 
doubt  that  it  was  competent  to  the  people  and  to  the 
legislature  to  deprive  it  of  its  superiority  over  other  re* 
ligious  sects,  and  to  withhold  from  it  any  support  by 
public  taxation.  But,  although  it  may  be  true  that «« re- 
ligion can  be  directed  only  by  reason  and  conviction, 
not  by  force  ar  violence,''  and  that  <«all  nien  arc  equal- 
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ly  entitled  to  the  free  exercise  of  religion  according  to  tbrrett 
th^  dictates'of  conscience,"  as  the  bill  of  rights  of  Vir-  &  others 
ginia  declares,  yet  it.  is  difficult  to  perceive  how  it  fol-        v. 
lows  as  a  consequence  that  the  legislature  may  not  en-   tatxob 
act  laws  more  effectually  to  enalile  all  se(*ts  to  accom-  &otu£BS. 
plisb  the  great  objects  of  religion  by  giving  them  cor-  — i — .«— « 
]H)rate  rights  for  the  management  of  their  property,  and 
the  regulation  of  their  temporal  as  well  as  spiritual  con- 
cerns.   Coasistent  with  the  constituti^'n  of  Virginia  the 
legislature  could  not  create  or  continue  a  religious  es- 
tablishment which  sliOuld  have  exclusive  rights  and  pre- 
rogatives, or  compel  the  citizens  to  \\oi*slup  under  a 
stipulated  form  or  discipline,  or  to  pay  taxes  to.  those 
whose  creed  they  could  not  conscientiously  believe.  But 
the  free  exercise  of  religion  cannot  be  justly  deemed  to 
be  restrained  by  aiding  with  equal  attention  the  vota- 
ries of  every  sect  to  perform  their  own  religious  duties, 
or  by  establishing  funds  for  the  support  of  miniSterSf 
for  public  charities,  for  the  endowment  of  churches,  or 
for  the  sepulture  of  the  dead*    And  that  these  purpos.cs 
could  1>e  better  secured  and  cherished  by  corporate  pow- 
ers, cannot  be  doubted  by  any  person  who  has  attendei4 
to  the  difficulties  which  surround  all  voluntary  associa- 
tions.    While,  therefore,  the  legislature  might  exempt 
the  citizens  from  a  compulsive  attendance  atid  paymeni 
of  taxe^s  In  support  of  any  particular  sect,  it  is  not  per- 
ceived that  either  public  or  constitutional  principles  re-^ 
quired  the  abolition  of  all  religious  corporations. 

Be,  however,  the  general  authority  of  the  legislature 
as  to  the  subject  of  religion,  as  it  m^,  it  will  require 
other  argfiraents  to  establish  the  position  that,  at  the 
revolution^  all  the  public  property  acquired  by  tli^  Epis- 
copal churches,  under  the  sanction  of  the  laws,  became 
the  |)roperty  of  the  state.    Had  the  property  thus  ac- 

?|uircd  been  originally  granted  by  the  state  or  the  king,., 
here  might  have  been  some  color  (and  it  would  have 
been  but  a  color)  for  sucb-an  extraordinary  pretension. 
But  the  property  was,  in  fact  and  in  law,  generally 
purchased  by  the  parishioners,  or  acquitted  by  {)ie  bene- 
factions of  pious  donors.  The  title  thereto  was  inde- 
feasibly  vested  in  the  churches,  or  rather  in  their  li^i^al 
agents.  It  was  not  in  the  jiower  of  the  crown  .to  seize 
or  assume  it ;  nor  of  the  parliament  itself  to  destroy 
tlie  grants,  unless  by  the  exercise  of  a  power  the  most 
V0L.1X.  7 
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TERRl^TT  arbitrary^  oporessive  and  iinjugt,  and  endured  only  be- 
&  OTHERS  cause  it  couIm  not  be  resisted.  It  was  nut  forfeited;  for 
r.  the  rburches  had  committed  no  offence.  The  dbisolutit'R 
TAYLOR  of  the  repral  govemnient  no  more  destroyed  the  right  to 
fcoTiiERS.  possess  or  enjoy  this  property  than  it  did  the  right  of 
— — —  any  other  corporation  or  individual  to  his  or  its  own 
property.  The  dissolution  of  the  form  of  government 
did  not  involve  in  it  a  dissolution  of  civil  rightSj^  or  an 
abolition  of  the  cnmmun  law  uFider  which  the  in'im- 
tances  of  every  man  in  the  ?^tate  ^\e^e  held*  The  state 
itself  succeeded  only  to  tlie  rij^his  of  the  ci'ovvn ;  and, 
we  may  add,  with  many  a  fl  >wer  of  pren^gafive  struck 
from  its  hands*  It  has  hcr^n  ass-  rted  as  a  principte  of 
the  comtimn  law  that  the  division  of  an  rmpirr  cn-afres 
no  foifritiit'e  fif  prev^  'Usly  vesU'd  rigUti  of  prTiJ- pty. 
Kdhj  V.  ffarrisonf  •i  John*  c.  t9,  Juckmn  t-  Ltitih,  3 
John.  cJ  \09,  Cttvin's  cns€t  7,  ca,  27*  And  tluw  prin- 
ciple is  cqn  M V  r  itsonant  wtth  the  cf^nimon  srn^  of 
mankind  »nd  the  m  ixhixf^  ^if  < ttrnal  jn^tice^  Nor  ai*e 
we  able  t-  pr*rc*  ive  any  Rnutid  reason  w!iy  tlie  church 
laiids  eHcfteivti'U  or  <Mv^1vcd  uiinn  the  state  by  the  revo- 
lution ai^y  mne  than  thi*  pr>p' rty  of  any  other  rnrpo- 
|*ati(}n  Cf'  »trd  by  tho  r-oval  hmmty  nr  cstahliHhr'il  by  the 
legi*5lafnre*  The  ii*vo'*iii(ni  might  justly  takr  away  the 
public  pafrmage,  Hie  exrhisivn  cui-e  e>f  hotiIsj  and  the 
toiiipulHivc  taxHtton  for  ihe  SMii[M>rt  of  the  church.  Be- 
yond ties  we  art»  not  pn^parrd  to  admit  the  justice  or 
tlie  auth'trity  uf  the  c]Lerrise  of  If  gij^Iatton. 

It  is  nott  however,  necessary  to  rest  this  cause  upon 
the  general  doctrines  ali'eaf!y  asserted  j  for,  admitting 
that,  by  the  revolution,  the  church  lands  devolved  on  tlie 
State,  the  statute  of  1776,  ch*  2,  operated  as  a  new  grant 
and  confirmation  thei*eof  to  the  use  of  thechui-che 

If  the  leginlathre  possessed  the  authority  to  ^ake  such 
a  grant  and  confirmation,  it  is  very  clear  to  our  minds 
that  it  vested  an  indefeasible  and  irrevocable  title.  We 
have. no  ku'iwlfdge  of  any  authority  or  principle  which 
could  sup)*ort  the  doctrine  that  a  legislative  grant  is  re- 
vocable-in  its  own  nature,  and  held  only  durante  bent  pla- 
cito4  Stich  a  doctrine  would  uproot  the  very  foundations 
of  almost  all  the  land  titles  in  Virginii*  and  Is  utterly  in- 
consistent with  a  great  and  fundameatal  principle  of  a 
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l?fpiiUicaii  guverninentf  the  right  of  the  citizens  to  the  tbbbbtt 
free  eiyojriQi'Dtof  theii*  propeity  a  gall v  acquii-ed.  &  others 

V. 

It  is  asserted  by  the  legislature  of  Virgiiiia»  in  1 79S  ta  ylob 
and  1801,  that  this  statute  was  inopiisistcut  with  tin  bill  ^otuii^us* 
of  rights  and  constitution  o(  tiiai  8lati>  and  theh^foi-e  ,^..-..«— . 
void.  Whatevt-r  weight  such  a  declaration  loight  pro- 
perly have  as  the  opinhm  of  wise  and  It  ai  ped  mcnt  as  a 
declaration  of  what  the  law  has  been  or  is,  it  can  h;i  ve  no 
decisive  authority*  It  is,  bowrver,  encountered  by  the 
opinion  successively  given  by  former  Iegi8latui*cs  from 
the  earliest  existence  of  the  constitution  itself,  which 
were  composed  of  men  of  the  very  first  rank  for  talents 
and  learning.  And  this  opinion,  too,  is  not  only  a  co- 
temporaneous  exposition  of  the  r(  nstitntidn.  but  bus  thp 
additional  weight  that  it  was  promuigatcd  or  acquirsced 
in  by  agreatma^orit>,  if  not  the  whole,  oi  the  ver}r'fra- 
mers  of  the  constitution.  Without  adverting,  however^ 
to  the  opinions  cm  tlie  one  side  or  the  other,  for  the  rea- 
sons which  iiave  been  already  stated,  and  others  which 
we  forbear  to  press,  as  they  would  lead  to  too  (>i*olix  and 
elementary  an  examination,  we  are  of  opinion  that 
the  statute  of  1776,  cA.  2,  is  not  inconsistent  with  the  con- 
stituticm  or  bill  of  riglits  of  Virginia.  We  are  prepur^d 
to  go  yet  fartiier,  and  hold  that  the  statutes  of  1784, /A« 
88,  and  1785,  cA.  37,  were  no  infringihent  of  any  riglits 
secured  or  intended  to  be  secured  under  the  constituttpA^ 
.either  civil,  politicali  or  religious. 

How  fyr  the  statute  of  1786^  cA.  12,  repealing  the  sta- 
tute oCl784,iCA.  88,  incorporating  the  Episcopal  churchesf 
and  the  subsequent  statutes  in  furtherance  tliereof  of 
1788,  ch.  47,  and  cA.  53,  were  consistent  with  the  princi- 
ples of  civil  rieht  or  the  constitution  of  Virginia,  is  a  sub- 
ject of  much  ueiiracy,  and  |)er!iaps  not  without  difficulty. 
Jtis  observablet  however,  that  thcj  rrserve  to  the  churehes 
all  their  corporate  pn>perty,  and  authorize  the  appoint- 
ment of  trustees  to  managr  the  same.  A  private  corp-^- 
ration  created  by  th^ legislature  may  loose  its  fiamhises 
by  a  misuser  or  a  nonuser  of  them  ;  and  they  may  be  re- 
sumed by  the  government  under  a  judicial  judgment 
npon  a  qtio  warranto  to  ascertain  and  enforce  the  forfei- 
jture.— This  is  the  common  law  of  the  land,  and  is  atarit 
condition  annexed  to  the  creation  of  every  such  roi'pora- 
tion,    lipoigi  a  change  of  government,  tooj  it  may  be  adr 
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TBRRETT  mitted  that  sach  exclusive  pri  vSeges  attached  to  a  prirats 
&  OTHERS  corporation  as  are  inconsistent  with  the  new  guVemment 
V.  may  be  abolished.  In  respectf  also,  to  pubUc  corpora- 
TATLOR  tions  which  exist  only  for  public  purposeSf  such  as 
&  OTHERS.  countieSf  townsy  citierff  &c«  the  legtslatui*e  may,  under 
— ~— — »  proper  Umitations»  htfve  a  right  to  change,  modifyf  en- 
large or  restrain  rhem,  securing  however,  the  property 
for  the  uses  iff  tliosc  for  whoni  and  at  whose  expense  it 
was  originally  purchased.  But  that  the  legislature  can 
repeal  statutes  creating  private  corporations,  or  confirm- 
ing to  them  propeirty  already  acquired  under  the  faith  of 
previous  laws,  and  by  such  repeal  can  vest  the  property 
of  such  corporations  exclusively  in  the  state,  of  dispose 
of  the  same  to. such  purposes  as  they  may  please,  with- 
out the  consent  or  default  of  the  corporator^,  we  art'  not 
prepared  to  admit;  and  we  think  ourselves  standing  up- 
on the  principles  of  natural  justice,  upon  the  fundamen- 
tal laws  of  every  free  government,  upon  the  spirit  and 
tiie  letter  of  the  constitution  of  tlie  United  Sfates,  and 
upon  the  dr(  isions  of  most  respectable  judicial  tribunals, 
in  rfsistin.e  such  a  doctrine.  The  statutes  of  1798  ch.  9, 
and  of  1801,  ch.  5,  are  not,  therefore  in  our^fudgment* 
operative  so  far  as  to  divest  the  Episcopal  church  of  the 
prnpefty  a<!quired,  previous  to  the  revolution,  by  pur- 
phase  or  by  donation.  In  respect  to  the  latter  statute, 
there  is  this  fatrtlier  6bjectlon,  tliat  it  passed  after  the  dis- 
trict of  Columbia  was  taken  under  the  exclusive  juris- 
diction of  c^ngfess,  and  as  to  the  corporations  and  pro- 
pt;i*t}  within  tiiat  district,  the  right  of  Virginia  to  Icgis- 
late  no  longer  existed.  And  as  to  the  statute  of  1798» 
ch.  9,  admitting  it  to  have  the  fullest  operation,  it  mere- 
1}  repeals  the  statutes  passed  res|»ecting  the  church  since 
the  revolution  ;  and,  of  course,  it  left  in  full  force  all  the 
statutes  previously  enacted  so  far  as  they  were  not  in- 
consistent with  the  present  constitution.  It  left,  tiiere- 
forr,  the  important  provisions  of  the  statutes  of  *1661, 
1696, 1727,  and  1748,  so  far  as  respected  the  title  to  the 
church  landst  in  perfect  vigor,  with  so  much  of  the  com* 
mnn  law  as  attached  upon  these  rights. 

Let  as  now  advert  to  the  title  set  up  by  thc)  Plaintiflfh 
in  the  present  bill.  .  U  ion  inspecting  the  deed  which  is 
made  a  pai*t  of  the  bill,  and.  bears  date  in  1770,  the  lanil 
ap|>ears  to  hav^  been  conveyed  to  the  grantees  as  church 
wardens  of  the  parish  of  FairfiEdi:  and  to  their  saccessora 
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in  thct  otilce,  forever.    It  is  alno  averred  in  the  bill  that  tebrett 
tbe  PlaintiflTst  together  with  two  of  the  Defendants  (^lio  &  othebs 
are  church  wardens)  a^v  tlie  vestr.v  of  the  Protestant        v. 
Episcopal    clii.rchy   commtmly    railed   the   Episcopal    tatlor 
church  of  Alexandria^  in  the  parish  of  FairfaXt  and  that  &othbr8. 
the  purchase  was  made  by  th    vestry  of  said  parish  and  ■ 

cburchy  to  whom  th>  present  vestry  are  the  h-'gal  and  re- 
l^lar  sufceSHOiS  in  the  said  vestry;  and  that  the  pur- 
chase wafi  made  for  the  us4*  and  beni  fit  of  the  said  church 
in  the  said  parish.  No  statute  of  Virginia  has  been  cited 
whuh creates  church  wardens  acorporation  for  the  purr 
pose  of  hoiding  lands  ;  and  at  coron.on  law  their  capaci-  > 
ty  was  limited  to  personal  estate.  1  B.  C.  894* — Bro.  Corp. 
77.  84.— 1  HoUe  Ahr.  393.  4^.  10— Cbm.  Dig.  tiU  EsgliBC, 
F.  3 — 12  H.  7,  %7.  6.— 1  3  U,  7,  9,  ».— 37  H.  6,  30^— 
i  Bum?s  Ecelts.  Law,  290.— Gifts.  215. 

It  wonld  seem^  therefore,  that  the  present  deed  did 
not  operate  by  way  of  g^-ant  to  riiovey  a  fee  to  the  church 
wardens  and  their  successors ;  for  their  successors,  as 
such,  oould  not  take  ;  nor  to  tlie  church  wardens  in  their 
natural  Capacity ;  for  <«  heirs''  is  not  in  the  deed.  But 
tbe  covenant  of  gt^neral  warranty  in  the  dee4  binding 
the  grantors  and  their  heirs  forever,  and  warrantinpr  the 
land  to  the  church  wardens  and  their  successors  forever 
may  well  operate  by  way  of  estoppel  to  confirm  to  tho 
church  and  its  privies  the  perpetusd  andbeneftcial  estate 
in  the  land. 

One  difficulty  presente^l  on  the  face  of  the  bill  waSt 
that  the  Protestant  Episcopal  church  of  Alexandria  was 
not  directly  averred  to  be  the  same  corporate  or  unin- 
corporate  body  as  the  church  and  jmrish  of  Faii*fax,  or 
the  legal  successors  thereto,  so  as  to  entitle  them  to  the 
lands  in  controversy.  But  upon  an  accurate  examina* 
tion  of  tlie  bill,  it  appears  tliat  the  purchase  was  mado 
by  the  vestry  «  of  the  said  parish  and  church,**  "  for  the 
use  and  beneiit  of  the  said  church  in  the  said  parish/*  It 
roust,  therefore,  be  taken  as  true  that  there  was  no  other 
Episcopal  church  in  the  parish  ;  and  tliat  the  property 
belonged  to  the  church  of  Alexandria,  which  in  this  rear 
pect,  represented  the  witole  parish.  And  there  can  be 
|io  doubt  that  the  Episcopal  members  of  the  parish  of 
Fairfax  have  still,  notwithstanding  a  separation  ^fVom 
the  state  of  Virginia^  tbe  same  rights  and  privileges  as 
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TBRRBTT  they  originally  poss-issed  in  relation  to  thai  cborcby 

&  OTUBtts  while  it  was  the  parish  church  of  Fairfax. 

r. 

TAYLOR       The *nexi consideration  is  whetlier  the  Plaintiffs*  who 

&bTUKR8.  are  vestrj-meuy  have,  as  such,  a  right  to  requiiv  the  lands 

>— ^  of  the  cliurcli  to  be  sold  in  the  manner  prayed  vfor  in  the 

bilL     Upon  the  suppr^sition  that  no  statutes  ]mssed  since 

the  revolution  are  in  force,  they  may  be  deemrd  to  act 

under  the  previous  statutes  and  tlic  common  law.    By 

those  statutes  the  vestry  were  to  be  appointed  by  the 

parisiioners  <<for  the  making  and  proportioning  levies 

and  assessments,  for  buiMin.6^ and  repairing tlie  churches 

and  chapelSf  provmion   f<ir  the  poor,  maintenance   of 

the  minister,  and  such  other  n«*ressary  purposes,  and  for 

the  more  orderly  manairing  ail  parochial  affaiiti  ;*'  ou( 

of  which  vestry  the  mlnisfe|r  and  veslry  were  yearly  to 

choose  two  church  wardens. 

As  incident  to  their  office  as  general  guardians  of  tho 
church,  we  think  they  must  be  deemed  entitled  to  assert 
the  rights  and  interests  of  the  church.  Hut  the  minisrert 
also  having  the  fi*eehold,  either  in  law  or  in  equity,  during 
liis  incumbency,  in  llie  lamts  of  the  church,  is  entitled  to 
assert  his  own  rights  as  per^iona  tcdesiot.  No  ali''nation» 
therefore  of  the  church  lands  can  be  made  either  by  him- 
self or  by  the  pari8hionei*s  or  tlieir  authorized  agents, 
without  the  mutual  consent  of  both.  And  therefore  we 
should  be  of  opinion  that,  upon  principle,  no  sale  ought 
to  be  absolutely  decreed,  unless  with  the  consent  of  the 
parson,  if  the  chuixb  be  full. 

If  the  statute  of  ITSi,  cL  86,  be  in  force  for  any  pur^ 
pose  whatsoever,  it  seems  to  us  that  it  would  lead  to  a 
like  conclusion.  If  the  rep<'aling  statute  of  1786,  ch.  12 
or  tHe  statute  of  1788,  du  47,  by  whicli  the  church 
property  was  autliorized  to  he  vested  in  trustees  cho- 
senjiy  the  churrth,  and  their  successors,  be  in  force  for 
any  purpose  whatsoever,  then  the  allegation  of  the  bill, 
tluU  tlie  Plaintiffs  <•  haVo.  according  to  the  rules  and  reg- 
ufations  of  their  said  society,  been  appointed  by  the  con- 
gregation vestry-men  and  trustees  of  the  said  church,*' 
would  directly  apply*  and  authorize  the  Plaintiffs  to  in- 
stitute the  present  bill.  Still,  however,  it  appears  to  us 
that  in  case  of  a  plenarty  of  the  church,  no  alienation  or 
sale  of  tlie  church  lands  ought  to  take  place  without  the 
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«s8nit  of  the  minister,  unless  such  assent  be  expressly  terrett 
dispensed  with  by  some  statute*  &  others 

On  the  whole  the  majority  of  the  Court  are  of  opinion  ta  ylor 
that  the  land  in  controversy  belongs  to  the  Episcopal  <Kc others 
church  of  Alexandriat  and  has  not  been  divestc*d  by  the 
revolution^  or  any  ac^t  of  tlie  legislature  passed  since  that 
period ;  that  the  Plaintiffs  ai^  of  ability  to  maintain  the 
present  bill ;  that  the  ovei  seers  of  tl^e  poor  of  the  parish 
of  Fairfax  have  no  just«  legal,  or  equhftble  title  to  the 
said  land,  and  ouglit  to  bo  perpetually  enjoineil  from 
claiming  the  same ;  and  that  a  sale  of  the  said  land  oughts 
for  the  reasons  stated  in  the  bill,  to  be  decreed  upcm  the 
assent  of  the  minister  of  said  church  (if  any  there  be) 
being  given  thereto;  and  that  the  present  church  waf* 
dens  and  the  said  James  ^Vren  ought  to  be  decreed  to 
convey  the  same  to  tlie  purchaser ;  and  the  proceeds  to 
be  applied  in  the  manner  prayed  for  in  the  bill. 

The  decree  of  the  Cirruit  Court  is  to  be  reformed  so 
as  to  conform  to  this  opinion. 


THE  BRIG  SHORT  STAPLE  AND  CARGO, 

fHallaway  and  others^  CtaimantSfJ 

V. 

THE  UNITED  STATES. 


1819. 

Feb.        IdtB 


Msent...  JmvssoN,  J.  ^*  Todd,  J. 

THIS  was  an  appeal  from  the  sentence  of  the  Cir- 
cuit Court,  for  the  district  of  Massachusetts,  which  af- 
firmed that  of  the  district  Court  condemning  the  bri^ 
Short  Staple  and  cargo. 

The  facts  of  the  case  are  thus  ^tat'^d  by  tlie  Chief 
Justice  in  delivering  the  opinion  of  the  Court. 

Tliis  vessel  was  libplle<1  in  the  district  Court  of  Mas- 
sachusettiB,  in  March^  1809^  for  havisg  violated  the  em^ 
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BKio      bargo  laws  of  the  United  States,  by  sailing  to  a  foreign 

SHOUT     port    Tbe  fact  is  admitted  by  the  Claimants!.  wIki  al- 

STAPL£    lege^  in  justiftration  of  it«  that  tbe  vessel  was  captiiredf 

V.        while  on  her  voyage  to  B'^stoHf  by  a  British  armed  ves- 

v.sTATEs.  scl,  and  carried  into  St.  Ntchola  Mnle,  wbdre  the  go- 

^—  vernment  of  the  place  seized  the  carjico. 

nation  for  go- 

bg^o.forcign     j^  appeared  in  evidence  that  the  Short  Staple  sailed 

nr  R  Teasel  )>e  from  Bostoni  about  the  lOrh  of  October,  1808*  with  in- 

^P^^JI^ ^J^ structions to  pn*cure a  cargo /)f  fl»ur,  and  return  there- 

wnlTa^rize.  with  to  Boston^  unless  the  embargo  should  be  removed 

mftrter  awl  a  before  the  commencement  of  her  roturn  voyage,  in  wJ  ich 

pat.  on**iKuti,  case  she  was  diivcted  to  pivcecd  to  th'.»  island  of  Gauda- 

•t  is  not  the  loupe.    At   Baltimore  she  took  im  b'lard  a  cargo  of 

mi^rLcrew  ^^"""^  *«^  8**'^^'  ibence  for  Biston,    about  the  28th  of 

of  the  captur-  October.     She  was  detained,  s  vcral  days,  in  Hampton* 

iempr^uTi^I  ^^**'®*  by  contrary  winds.     During  this  detention,  th3 

eue  hei^-for  British  armed  vessel  Ino  put  into  Hampton  Roads  fo/ 

»jj«y    "^7     the  purpose  of  repairing  some  dainage  sustained  in  a 

^^t(^^^i  storm  on  the  coast*    The  Ino  had  been  in  the  port  of 

to  ooodemna.  Boston  whiW  the  Short  Staple  lay  then*,  and  had  clear- 

^S^p^^f.  ed  out  for  the  Gape  of  Good  flope,  though  her  real  des- 

iioeent.  tination  was  Jamaica.    The  reason  her  captain  has 

since  assigned  for  this  imposition,  was  that  by  clearing 

out  for  thp  Cape  of  Good  Hope,  h(^  was  allowed  to  take 

on  board  a  larger  supply  of  provisions  tiian  would  have 

been  allowed,  bad  he  cleared  out  for  any  port  in  the 

West  Indies. 

As  soon  as  tbe  wind  was  favorable,  the  Short  Staple* 
together  with  anothi^r  vessel,  lik'*wise  bound  from  Bal- ' 
timore  to  Boston,  called  the  William  King,  put  to  sea# 
and  was  rollow:ed.by  the  Ino,  wlio  soon  overtook  lliemt 
and  took  possession  of  them  both  as  prize,  alleging  that 
they  were  bound  to  a  French  Island.  The  captor  put  a 
prize-master  ahd  two  hands  on  board  the  bhort  Staple* 
and  sailed  in 'company  with  them  until  they  fell  in  with 
a  British  ship  of  war.  The  captain  of  the  Ino  directed 
the  prize-master  to  me^t  the  ship  of  war,  and  submit  to 
her  orders;  while  the  Ino,  dreading  that  her  hands 
might  be  impressed,  made  sail  to  the  windward  and  e8« 
caped.  After  their  papers  had  been  examined,  the  Short 
Staiile  and  the  William  King  were  fiermittcd  to  proceed 
on  their  voyage,  and  were  carried  into  St  Nichola 
Mole,  the  place  appointed  by  the  captain  of  the  Ino  for 
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Meeting  them  when  he  was  separated  from  tliem  by  tlie     brig 
ship  of  war.    They  arritcd  at  tlie  Mole  about  two  days     suort 
after  parting  froim  the  Ino,  wh'>  follnwed  them,  and  on-    staflb, 
tered  the  port  soon  after  them.    The  government  of  the        t. 
place  insisted  on  detaining  one  of  tlie  vessels^  as  provt-.  cstat^s. 
sions  were  scarce  at  the  Molcyand  the  Short  Staple  was  — — ..— — ^ 
given  up  to  them.    Her  cargo  was  landed  imder  the  di- 
rection of  tlie  government  and  purchased  at  about  S  32 
per  barrel.    Having  rccf'ived  about  S  1,200  in  part  pay 
for  the  cargoy  the  captain  of  the  Shoit  Staple  sailed  to 
Turk^s  Island,  and  loaded  her  witli  a  cargo  of  salt*  with 
which  be  returned  to  a  port  in  Massafliusetts,  whece 
bis  vessel  wafl  aeized  as  having  violated  the  embargo 
laws.    The  William  King  appears  to  have  bef  n  car^ 
ri7d  to  Jamaicaf  and  tberc  liberated  without  having 
been  libelled.    The  Short  Staple  was  condemned  in  both 
the  District  and  Circuit  Courts,  and  the  case  is  brought 
before  this  Court  by.  writ  of  error. 

P.  B.  Kkt  4"  R«  Cr.  AuoBY,  for  tlie  JSppeUanUf  con^ 
tended, 

1.  That  no  law  prohibited  the  Short  Staple  from  go- 
ing to  the  West  Indies  ;  and 

2.  That  she  was  carried  there  by  the  superior  force 
of  a  British  vessel  of  war« 

1.  There  was  no  law  tlien  in  force  by  which  the  brig 
could  be  condemned  for  going  to  a  foreign  port 

The  only  embargo  laws  then  in  force  which  could  af- 
fect this  vessel  were  the  original  embargo  act  of  22d 
Dec.  180r«  (yoL  9*  p.  7,)  and  the  supplementary  act  of 
Otb  of  January,  1808 — vol.  9.  p.  10. 

The  first  act  laid  <'  an  embargo  on  all  ships  and  ves- 
sels bound  to  any  foreign  port  or  place/'  and  directed 
that  no  clearance  shoulil  be  granted  for  any  foreign  voy- 
age; and  that  no  regutered  or  staAtUtr  vessel,  haVing 
on  board  a  cargo,  should  be  allowed  to  depart  from  one 
port  of  tlie  United  States  to  another  port  of  the  United 
States,  unless  the  master,  &c.  should  give  bond  in  dou- 
ble the  value  of  ve^el  and  cargo,  timt  the  cargo  should 
be  re-landed  in  the  United  States^  The  act  did  not 
VOL.  IX.  8 
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BKia     give  any  forfeitare.    Thejirst  section  of  the  3d  embargo 

9uoaT     law  (tlie  suppleoif  ntary  act  of  January  9thf  1808f)  re- 

STAPLS,  latcs  only  to  vessels  **  licensed  for  Hu  coasting  traSe.*^ 

V.        The  .3d  section  relates  only  to  vessels  licensed  for  the 

v^STATns.Jisheries  or  whaling  voyages. 

'I'he  3d  section  enactSy  that  <<  if  any  vessel"  «  shallf 
^<  C(mfo*ary  to  tlie  provisions  of  this  act,  or  of  the  act  to 
«<  which  this  is  a  supplementf^*  «  proceed  to  a  foreign 
^<  port  or  place/'  <<  such  vessel  shall  be  wholly  forfeited.'' 

If  any  foifeitiire  is  j^iren  it  must  be  by  this  section — 
and  this  spction  applifs  only  to  such  vessels  as  shall 
violate  the  proviHiatis  uf  this  or  the  former  act  Tho 
^^provisions  of  Uds  act*'  do  not  apply  to  a  registered 
vessel,  but  only  tn  licensed  coasters  and  fishing  vessels. 
The  first  embargfi  law  ilid  nni  forbid  a  vessel  to  sail  to  a 
foreign  port  if  she  ahoul<1  have  a  clearance  but  relied 
npoathe  bnnd  and  se^urjt^  that  tlie  eargo  should  be  re- 
landed.  It  was  the  violation  of  a  contract  not  an  offence 
against  law.  It  was  a  breach  of  the  condition  of  the 
bond,  b(;t  no  crime.  Every  man  has  a  right  to  refuse 
to  comply  with  tlie  condition  of  his  bond  if  he  will  pay 
the  penalty.  The.United  States,  in  the  present  instancOf 
did  resort  to  the  bond.  It  is  true  they  did  not  rccovert 
because  the  jury  found  a  verdict  against  them  upon  the 
issue  of  fact    But  they  have  had  tlieir  remedy. 

A  registered  vessel  could  only  violate  the  provisions 
of  the  first  or  second  eihbargo  law,  by  going  to  a  fo* 
reign  port  without  a  clearance  ;  or  by  going  to  a  poK  of 
the  United  States  without  giving  bond.  A  vessel  which 
liad  a  clearance  and  had  given  the  bond  was  not  forbid* 
den  to  go  to  a  foreign  port.  The  Sliort  Staple  had  a 
clearance  and  had  given  the  bond.  The  provisions  of 
the  supplementary  act  could  only  be  violated  by  licensed 
coasters  and  fishing  vesi:els,  and  are  not  applicable  to 
the  present  rase.  The  vessel  did  not  go  to  a  foreign 
port  contrary  to  thn  provisions  of  the  act,  but  cbntragfy . 
lo  the  condition  of  the  bond. 

Jones,  contra. 

The  only  questiAns  arc  whether  the  3d  section  of  the 
Sd  embargo  law  superadds  the  forfeiture  of  the  vessel 
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to  the  penalty  of  the  bondy  for  violation  of  the  previous  BBia 
law»  or  whether  it  proridee  a  forfeiture  for  the  violation  short 
of  a  new  prolnbitipn.  stapiiB^ 

The  expressioi^  <^  contrary  to  the  provisions  of  this  u.tTATEg. 
^uci  or  of  the  act  to  wliich  this  is  a  supplement/'  mean  ' 

contrary  to  the  spirit  and  intention  of  those  acts.  The 
spirit  of  the  former  act  was  unquestionably  a  prohibit 
turn  of  all  foreign  trade.  To  go  with  a  cai«o  to  a  fo- 
reign port  was  clearly  against  tlie  spirit  of  the  embar- 
go. A  vessel  violates  the  provisions  of  the  act  when 
she  violates  the  bond  which  the  act  provides.  The  act 
declares  that  an  embargo  shall  be  laid  on  all  vessels 
bound  to  a  foreign  port.  The  word  embargo  is  equiva- 
lent to  a  prohibition.  And  the  wor  Js  ••  bound  to  a  fo- 
reign port"  mean  a  vessel  tn^etub'n;  to  go  to  a  foreign 
port— not  merely  a  vessel  osUntiUy  bound  io  Sficb  port. 

Bnt  if  the  vessel^  by  violating  the  bond  does  not  vio- 
late the  law  which  requires  the  Dond»  yet  the  third  sec- 
tioB  of  the  second  embargo  act  creates  a  hl^w  offence^ 
viz :  that  of  going  to  a  foreign  port  It  is  coupled,  in 
the  same  sentence,  with  the  prohibition  to  put  foreign 
goods  on  board  of  another  vess  I,  which  is  unqucstion- 
nbly  an  entirely  new  offbncet  and  yet,  according  to  the 
words  of  the  act,  must  be  done  contrary  to  the  {hto vi- 
sions of  this  or  the  former  act.  lliis  shows  that  tho 
legislature  did  not  mean  to  confine  the  forfeiture  to  vio- 
laiUons  of  the  first  act,  or  of  the  two  first  sections  pf  th^ 
second  act. 

Amoet,  in  rcplfi. 

Observed  that  the  word  embargo  meant  a  restraint, 
or  crinflneroent  of  vessels  already  in  portf  and  couM  not 
alB?Ct  the  conduct  of  a  vessel  aftiT  she  had  left  the  port. 
if  she  has  a  license  to  leave  the  port,  tho  embargo,  as 
such,  cannot  make  her  subsequent  conduct  uiilawuil.. 

Fdtruarjf  ±7th.  Jbtenl...  John  don,  /.  and  Toon,  J. 

MAmsHAix;  Ck.  J.  after  stating  the  facts  of  the  case^ 
delivered  the  opinion  of  the  Court  as  follows : 

It  has  bccu  contended  by  the  Plaintiffs  in  cn*or. 
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BRIG         i.  Thai  the  Short  Staple  being  a  registered  veaaelf 
SHORT     and  having  given  bond  as  required  by  law  for  re-Iand- 
STAPLB,  ing  her  cargo  in  the  United  States,  is  not  liable  to  for* 
V.        fciture,  it  she  has  violated  the  condition  of  that  bond. 

U.STATES. 

—   ■  9.  That  her  sailing  to  a  foreign  piort,  being  under 

the  coi*rcion  of  a  force  she  was  unable  to  resist^  is  jus- 
tifiable under  the  laws  of  the  Cnited  States. 

The  first  error  has  been  pressed  witli  great  earnest- 
ness by  the  counsel  for  the  Plaintiffii ;  but  the  Court  is 
not  convinced  that  his  exposition  of  the  embargo  actft 
is  a  sound  one.  On  this  point»  however,  it  will  be  un- 
necessaiy  to  give. an  opinion  y  because  we  think  the  ne- 
cessity under  which  the  Claimants  justify  tlieir  going 
into  St.  Nichola  Mole^  is  sustainisd  by  the  proofii  in  the 
cause. 

It  is  not  denied  that  a  real  capture  and  carrying  into 
port  by  a  force  not  to  be  resisted,  will  justify  mi  act 
which,  if  voluntary,  would  be  a  breach  of  the  laws  im- 
posing an  embargo.  Nor  is  it  denied  that  if  such  cap- 
hire  be  protended,  if  it  be  made  with  the  consent  and 
connivance  of  the  parties  interested,  such  fraudulent 
captui-e  can  be  no  mitigation  of  the  offence.  The  wboler 
ijuestion,  then,  to  be  decided  by  the  Court  is  a  question 
of  fact.  Was  this  capture  real — was  the  force  such  as 
the  Short  Staple  could  not  resist?  or  was  it  made  in 
consequence  of  some  secret  arrangements  between  the 
captor  and  captured  ? 

It  is  contended,  on  the  part  of  tlio  United  Statep,  that 
tlie  circun^stances  of  this  case  are  suph  as  to  outweigh 
all  t!ie  positive  testimony  in  the  cause,  and  to  prove,  in 
opposition  to  it,  thpt  the  Short  Staple  was  carried  into 
St.  Nichola  Mole,  not  by  force,  but  witb  her  consenti^ 
and  by  previous  concert  between  her  owners  and  the 
captain  of  the  Ino. 

Those  circumstances  are^ 

i.  The  arrival  and  continuance  of  the  Ino  in  the  port 
of  Boston,  while  the  Short  Staple  lay  in  tbafrport  prer 
rious  to  her  departure  for  Baltimore. 


FEBRUARY  TERM  1815.  61 

%  Her  clearing  oat  for  the  Cape  of  (rood  Hope  while     vnic. 
lier  real  destination  was  Jamaica.  short 

STAPLE^ 

3.  The  continuance  of  the  Short  Staple  in  Hampton        v. 
Roads  until  the  arrival  of  the  Ino.  u»8Tatr.s. 

^  Her  capture  on  a  coasting  voyage  which  would 
not  justifv  suspicion. 

^.  Her  being  carried  to  a  port  where  there  was  a 
good  marlcety  and  there  given  up;  and^ 

6.  That  the  William  Ring,  when  carried  to  Jamaica* 
was  also  given  up  without  being  libelled. 

That  these  circumstances  are  some  of  them  such  as 
to  justify  strong  sut^picion,  and  such  as  to  require  clear 
explanatory  evidence  to  do  away  their  influence.  Is  un^ 
questionable.  But  the  Court  cannot  admit  that  any  or 
fdl  of  tliem  together^amount  to  such  conclnsiveevidence 
as  to  render  it  impossible  to  sustain  the  defence. 

That  tne  Ino  should  arrive  in  the  port  of  Boston 
while  the  Short  Staple  lay  in  that  port  is  nothing  re- 
markable. It  furnished  an  opportunity  of  concerting 
any  future  plan  of  operations  with  the  owners  of  tlie 
Short  Staple,  or  of  any  other  vessel ;  but  is  certainly 
no  proof  of  such  conce'rt  There  is  no  evidence  that 
flie  respective  owners  wor^  acquainted  or  had  any  com- 
munication with  each  other;  and  the  whole  testimony 
\a  positive  that  no  such  communication  took  place. 

That  the  Ino  should  have  cleared  out  for  the  Cape  of 
Good  Hope,  when  her  real  destination  was  Jamaica,  is 
aufficionQy  accounted  for.  It  enabled  her  to  take  on 
hoard  a  considerable  quantity  of  provisions,  an  article 
in  demand  in  Jamaica,  which  she  Would  not  have  been 
permitted  to  do  had  her  real  destination  been  known. 
This  may  be  a  fraud  in  the  Inoy  hut  cannot  affect  the 
Short  Staple. 

That  the  Ino  should  have  arrived  in  Hampton  Roads 
whUe  the  Short  Staple  remained  there,  knd  should  have 
followed  her  to  sea,  and  have  captured  her,  are  unques- 
tionaUy  ciituoistanoes  which  Justify  strong  suspicion, 
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BRIO      and  which  would  be  sufficient  for  the  condonmaiiov  of 

SHORT     the  vessel,  if  not  satisfactoiiiy  explained :  bat  it  is  not 

STAPLEf  conceded  by  tlie  Court  that  they  admit  of  no  expiana- 

r.        tion.    These  circumstances  are  not  absoltttely  incom- 

u.sTATEs.  patible  with  innocence. 

It  IS  proved  by  testimpny  to  which  there  is  no  excep- 
tion,  ar.d  which  no  attempt  lias  been  made  to  diBcredit» 
tliat  the  Slioit  Staple  was  absolutely  wind-bound  tlie 
whole  time  she  remained  in  Hampton  Roads ;  and  that 
she  attempted  to  put  to  sea  before  the  arrival4>f  the  Inot 
but  could  not.  Had  tliis  capture  ever  been  pre-concert- 
'  ed  in  Boston,  the  Ino  and  Short  Sta^e  wonld  more 
probably  have  contrived  to  meet  on  the  return  voy^;o 
of  tiic  latter,  than  to  have  adopted  the  course  of  the  pne 
waiting  in  port  for  the  arrival  of  the  other^  and  then 
saUing  out  almost  together. 

^  The  arrival  of  the  Ino  in  Hampton  Roads  is  complete- 
Jy  accounted  for.  She  had  suflTeired  by  the  pt  rils  of  flie 
sea,  and  put  in  ir  necessary  repairs.  TIds  fact  is 
proved  positively,  and  no  opposing  tesfimony  is  pro- 
duced. 

That  the  Ino  should  have  pursued  the  Short  Staple 
on  a  coasting  voyage^  sod  have  captured  her,  was  r 
wrong  not  to  be  jiistified.  It, is  said  to.  have  been  so 
atrocious  a  tort;  thitt  its  reality,  is  incredible.  The  factt 
however,  is  completely  proved*  The  roaster  of  the 
Short  Staple  swears  that  he  i^as  on  his  voyage  to  Bos- 
ton/ that  his  intention  was  to  proceed  to  that  port; 
that  he  had  had  no  previous  communication  with  the 
Ino,  and  had  no  exportation  of  being  captured  by  hert 
or  of  being  tOrned  out  of  his  course.  The  other  per- 
sons on  hoard  the  Short  Staple  testify  to  the  same  fact8» 
as  far  as  their  knowledge  extends.  The  owner  of  the 
Ino,  who  was  <m  board,  and  her  officers,  swear  that 
they  had  no  previous  communication  with  the  Short 
Staple  or  her  owner ;  that  there  was  no  concert  of  any 
sort  between  them ;  that  they  were  informed  by  Rome 
pei-stm  on  shore,  while  the  Ino  lay  in  Hampton  Roads 
for  repairs,  that  the  ShoK  Staple  and  the  William  King 
were  on  a  vovage  to  a  French  island';  that  expecting 
to  find  snmothliier  which  would  justify  ^condemnation  as- 
prize,  they  determined  to  examine 'Uiose  vesseto^  endf 
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tlfhoagbf  oh  exaQiinatioiiy  ihty  found  nptliing*  to  jusUry     brig 
captui'e,  Uicy  still  hoped  that  sometkiiig  would  appear    short 
in  future ;  and  tliat^  at  the  worst,  they  should  Incur  no   sTAPLtt, 
risk  of  damages*  because  they  should  carry  the  \xssfls        v. 
and  cargoes  to  a  good  market.  In  this  confidence»  they  v.states 
determined  to  take  them  to  Jamaica.  «— — 

This  disposition  in  the  captors»  however  indefensible* 
is  very  probable.  It  ^rew.  out  of  the  state  of  the  two 
countriea  ;  and  no  individual  who  was  captured  in  con- 
sequence of  it  oughtf  if  his  own  conduct  contributed  in 
no  degree  to  that  captuf^y  to  be  made  the  victim  of  it. 

That  she  was  carried  into  St  Nichola  Mcile,  and 
there  given  up  to  the  government  of  the  place^  is,  inr 
itself,  a  circumstance  throwing  some  suspicion  on  the 
transaction!  and  requiring  explanation,  'fhe  testimony 
explains  it.  The  Ino  was  separated  from  her  two 
prizes  by  a  fact  which  is  fully  proved,  and  which  suffi- 
ciently accounts  for  that  separation.  That  her  captain 
shftuldy  when  about  to  leave  them,  appoint  8om6  near 
port  as  the  place  of  mex^ting  again*  was  almost  of 
course ;  and  that  he  should  have  relinquished  one  of  the 
vessels  to  the  government  of  the  place  ceases  to  be  mat- 
ter of  much  surprize  when  it  is  recoUexrtcd  that  he  could 
not  have  much  expectation  of  making  her  a  pnze;  that, 
in  factf  the  capture  was  made  with  scarcely  any  hope 
of  condemnation,  but  with  a  certainty  that  it  would 
produce  some  additional  supply  of  provisions*  and  could 
injure  no  person.  The  criminalty  of  this  mode  of  tliink- 
ingy  whatever  it  mj^ht  be*  was  not  imputable  to  the 
owners  of  the  Short  Staple, 

It  has  been  contended  that*  during  the  separation  of 
the  Ino  from  the  captured  vessels,  a*  rescue  ought  to 
have  been  attempted.  There,  having  been*  during  that 
period,  but  three  persons  belonging  to  the  Ino  on  board 
the  Short  Staple,  they  might  have  been  overpowered  by 
the  American  crew  $  but  the  attempt  to  take  the  vessel 
from  them  wa3  no  part  of  the  duty  of  the  Americans* 
and  might*  in  the  event  of  re  capture,  have  exposed  the 
vessel  and  cargo  to  the  danger  of  condemnation,  of 
which,  without  such  rescue^  they  incurred  no  hazard. 

The  abfluidonment  of  the  WiUiiim  King  withoat  U- 
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BRIO     belling  licr^  is  tlic  natural  consequence  ot  liavifig  beei^ 
8HOUT     able  to  find  no  tii-cunistances  of  suspicion  which  might 
STAPLEy  tempt  the  captors  to  proceed  against  her*    It  undoubt- 
T.         ediy  proves»  what  the  captain  of  the  Ino  avows,  that  he 
v.sTATES.  acted  under  a  full  conviction  of  being  exposed  to  no 
_  risk  by  the  captuix^  though  he  should  reap  no  advan- 

tage from  it 

The  interest  which  coasting  vessels  had  in  fictitioas 
or  concerted  captures,  undoubtedly  subjects  all  captures 
to  a  rigid  scrutiny,  and  exposes  them  to  much  suspi- 
cion. Tho  case  of  the  Claimant  ought  to  be  completely 
made  out*  No  exculpatory  testimony,  the  existence  of 
which  is  to  be  supposed  from  the  nature  of  the  transac- 
tion, ought  to  be  omitted.  The  absence  of  such  testi- 
mony, if  not  fully  accounted  for,  would  make  an  im- 
jpression  extremely  unfavorable  to  tlie  claim.  But  where 
tho  testimony  is  full,  complete  and  concurrent;  where 
every  circumstance  is  explained  and  accounted  for  in  a 
reasonable  manner ;  where  the  testimony  to  the  ii^no- 
c^uce  of  the  owners  and  crew  of  the  vessel  is  positive, 
proceeding  fi*ora  every  jier^on  who  can  be  supi)osed  to 
have  any  knowledge  of  the  facts,  and  contradicted  by 
none ;  tito  Court  cannot  pronounce  against  it.  This 
would  be  to  allow  to  suspicious  circumstances  a  con-» 
troling  influence  to  which  they  aro  not  entitled. 

The  sentence  of  the  Circuit  Court,  condemning  tho 
Short  Staple,  is  reversed  and  annulled,  and  the  cause 
remanded  to  that  Court  with  dit*ections  to  decree  a 
restoration  of  the  vessel  to  the  Claimants,^  and  to  dis-* 
miss  the  libel. 

Story,  J.  stated  tliat  he  dissented  from  the  opinion 
of  the  Court  a^id  adhered  to  the  opinion  which  lie  gave 
in  tho  Court  below,  iu  which  he  had  the  concurrence  of 
one  his  of  bretheren. 

^3^5,  PARKER  r.  RULE'S  Lbsseb* 

Tvh.        nth.  ii» 

Micnt:  JoBMson  9  J.'tmd  Todo,  J^ 

tjoderiheict         erRoR  to  the  Circult  Coort  of  the  district  of 
ii^^^lSic^  West  Tenne&see,  in  an  action  of  ejectment 
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The  facts  o<  the  case  were  thus  statfid  by  the  chief  FiEXJBa 
justice  in  delivering  the  ojuniim  of  the  Cuui*t :  ^. 

ritlb's 

This  was  an  ejectment  brought  by  tlie  Defendant  in  lbssbb; 
errar  in  the  Circuit  Court  of  the  United  States  for  the .» 


distJ'ict  of  West  Tennessee*    The  Irlaintiff  below  ciaim-  a  direct  ux, 
ed  under  a  patent  i*eguiarlj  issued  by  tlie  pro|ier  |iu-  ^foiVtb/iS^ 
thority.    The  Defendant  made  title  under  a  diM^d,  from  lector  cnuid 
the  collector  of  tJie  district^  reciting  a  snle  ^f  the  said  '^^"  JlJ!i^J"15]}^ 
land  as  being  forfeited  by  the  n«  n  payment  of  taxesy-pAii^^^toi'^^^ 
and  conveying  the  same  to  tkte-purchasiT.    On  the  va-  '^i«-i»Hy»ueiit 
lidity  of  tins  conveyance  the  wh  .1    case  dpvnds.    At  ^^f  Jj^J**!.,^ 
the  trial  the  Defendant  produced  his  dcid,  and  also  a  Uut  tie  ni  ooid 
general  list  of  lands  owiied^  ji«issesse4  a»»d  oe  cupied  on  Jjll^*^  ^ 
the  first  day  of  October*  1798,  in  .asst^ssmtnt  district iL^^ or  bii»ti. 
No.  iHf  in  the  stale  of  Tentiessee,  corr.  sp<nidini;  witl^  ^«  ^  '^^  ^ 
the  collection  district  No.  8,  returned  to  the  office  of  J^e^^^^riini 
the  late  supervisor  of  the  in»venu«*  for  the  district  of'iue  iw  Uie 
Tennessee  by  Edward  Douglass,  surveyor  of  tlie  reve-  JJ^gJ^rton**  • 
nue  for  said  assessment  district*  among  which  is  the  fol-  pay,  for  60 
low*ing :  «•  Grant  Jtdin*  reputed  own*  r  in  Sumner  conn-  ***'iJtf^*ofihe 
**  ty  on  the  middle  fork  of  Bledsoe's  On  ek,  640  acres  SJSc,  1?  there  . 
«  of  land  subject  to  and  included  in  the  valuatior,  valu-  werciomany 
*<  ed  at  i^fbGOf  m^  possessor,  or  occupant*'    He  'also 
pn^duced  the  tax  list  furnished  by  said  surveycrr  'to 
""homas  Martin,  collector  of  the  collection  district  No% 
8,  in  which  list  said  land  is  desciibed  in  the  snme  man- 
ner as  in  the  said  general  list,  excepting  that  the  said 
John  Grant  is  described  as  possessor  or  occupant  of 
said  6«0  acres  of  land,  and  said  land  is  included  in  the 
list  of  lands  belonging  to  rcHidents.    He  also  produced 
the  advertisements  of  the  sale  of  the  said  lands,  men- 
tioned in  the  said  deed  to  have  been  made  in  tlie  Ten- 
nesse^e  Gazette,  in  which  said  John  Grant  is  mentioned 
only  as  reputed  owner  of  said  land,  and  proved,  by  a 
witness  present  at  the  sale,  that  the  said  Henry  Bracl- 
ford,  for  himself  and  Danjel  Smith,  became  the  pur- 
chaser of  the  said  land;  and  that  the ^aid  Daniel  and 
Henry,  before  the  execution  of  the  said  last  mentioned 
deed,  assigned  their  interest  in  the  said  land  to  the  De- 
fendant, Richard  Parker.    But  it  did  not  appear  that 
the  said  collector  had,  at  any  time,  caused  a  copy  of 
the  said  list,  with  a  statement  of  the  amount  of  the  tax, 
and  a  notification  to  pay  the  same,  to  be  published  for 
sixty  days  in  four  gazettes  of  the  state,  if  thero  were  se 
VOL.  IX.  9 
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PARKfiK  inanj.  pirrsuant  \p  the  last  clause  of  the  lith  seclioji  of 
V,       the  act  oi'  cungreHS,  eiititlvd  <«  An  act  to  lay  and  collect 
HVix       ^  a  direct  tax  within  the  United  States,''  voL  ^«  p.  S12, 
iBSSEB.  And  th^iTup<in  the  judge  inntructed  the  jury  tiiat  the 
I       aald  sale  made  by  said  collector  was  unauthorized  and 
voidy  because  the  s&id  collector  had  not  previously  made 
sa^l  last  mentioned  publicati«my  and  because  it  appear- 
ed that  the  collector  proceeded  to  collect  the  taxes  due 
on  tlie  said  land  in  tiie  manner  prescribed  by  law  for 
collecting  taxcA  due  upon  IchhIs  where  the  owner  re- 
sides tliereoUf  and  not  in  the  manner  prescribed  when 
the  owners  are  nim- residents  and  because  tliere  is  a  va- 
riance between  the  surveyor's  books  and  the  collector's 
list.    The  Defendant  below  excepted  ti>  this  opinion  of 
the  judge,  and  a  verdict  and  judgment  being  rendered 
against  him,  he  had  broueht  tlie  same  by  wr|t  of  error 
into  this  Court. 

JoiCBSf  fur  the  PlmnLiff  in  enoTm 

There  is  only  one  question  in  this  cause,  viz :  whe- 
ther the  collector,  in  making  sale  of  the  land  under  the 
i3th  section  of  the  act,  (xdU  4.  p.  213 J  was  bound  to 
publish  for  60  days  in  4  gazettes  of  the  state,  the  co- 
pies of  the  lists  of  the  lands  taxable,  &c.  with  a  state- 
ment of  the  amount  of  the  taxes  due  thereon,  and  a  no- 
tilicatifm  to  pay  the  same  in  30  days,  as  required  by 
the  11th  section  of  the  same  act. 


We  contend  that  tiiis  clause  of  the  section  applies 
only  to  unoccupied  lands  of  uviknown  proprietors,  and 
not  merely  to  lands  of  non-residentf. .  Grant,  although 
a  non-resident,  was  a  known  proprietor. 

Snch  publication  is  only  necessary  in  rase  of  distress 
and  sale  of  g^iods  and  chattels,  which  is  the  only  reme- 
dy given  by  the  lith  section.  If  the  coTIector  intended 
to  levy  the  distress,  then  it  was  incumbent  on  him  to 
make  the  publication.  But  when  tlie  legislature,  by  the 
13th  section,  givi^  the  reniedj  by  sale  of  the  land  itself^ 
they  make  a  different  provision  and  require  differettt 
notice  6f  the  sale,  and  <k>  not  refer  to  the  provisions 
of  tlie  11th  section  ;•  all  of  which  provisions  relate  oidy 
to  the  case  of  distress* 
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C«  tsBj^p  iontram  parksil 

V. 

Tlie  deed  from  the  collector  must  alwayfl  I'crite  all  Rn  b's 
the  facts  necc&sary  to  make  tlie  title  good.  In  this  re-  iasske. 
apect  the  deed  is  very  defective.  ^^...^ 

The  land  appears  to  have  belonged  to  a  non-resident. 
If  his  residence  was  known^  the  law  rcquind  tliat  he 
should  have  personal  notice:  if  n«»t  known,  he  must 
have  pi*esumptive  notice  by  publication  as  the  11th  sec- 
tion requires.  It  cannot  be  supposeti  that  the  law  would 
require  less  notice  to  authuiize  a  sale  of  the  land,  than 
a  distress  and  sale  of  chattels.  It  cannot  be  supposerl 
that  tlie  legislature  meant  to  comprise  all  tiie  pre-requi- 
uiU'M  of  a  sale  of  the  land  in  the  ISth  section  ;  for  that 
section  applies  as  well  to  residents  as  to  non-resjdents^ 
and  yet  it  requires  no  notice  t>f  the  amount  of  the  taxes 
nor  »tdemand  of  payment  befoi^  sale.  It  is  ratlier  to 
be  presumed  that  the  legislature  meant  tliat  all  the  pi*e- 
ceding  requisites  should  be  complied  with. 

JoifEs^  in  reply. 

It  is  not  necessary  that  the  deed  should  recite  any  oi 
the  facts  preceding  the  sale.  They  may  all  be  pi'oved 
by  parol.  ^ 

Fikruary  18<A.  Jlb$enL.^oHH%ov,  J.  and  TodDi  J. 

Maii8Haix«  Ch.  J.  aiier  stating  the  facts  of  tlie  case^ 
delivered  tlie  opinion  of  the  Court  ks  follows ; 

'  It  is  admitted  tliat  if  the  preliminary  ^uisites  of  the 
law  have  not  been  complied  with,  the  collector  could 
have  no  authoiity  to  sell,  and  the  ctinveyance  can  pass 
no  title.  On  the  part  of  thef  laintiff  in  error  it  is  In- 
sisted that  these  requisites  have  b*'en  performed*  and  that 
the  instruction  given  by  the  judge  is  crronecms.  The 
instruction  is  that  the  sale  was  una*ithorizcd  and  void. 

It  was  proved  in  the  cause  that  tiie  proprietors  of  the 
land  in  contmversy  wci*e  non-residents  of  the  state  of 
Teiinessee  when  the  tax  was  ass^^ssedt  and  continued  to 
be  so  to  the  time  of  brinpng  the  action,  and  that  the/ 
had  no  known  agents  in  thai  state « 
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Vahki^r       The  mode  of  proceeding  witii  i*espect  to  non-residentsr 
V.        18  prescribed  in  the  11th  ^nd  ISth  sections  of  the  act  im- 
jiulb's     poising  the  direct  tax. 

liESSEE. 

—  ■ . '  ■  I '  The  .)bject  of  the  proTisions  of  the  11th  section  is 
**  lands,  dwelling  houses  and  slaves  wliich  shall  not  bo 
<*  owhed  by  or  in  the  orciipatitm  or  under  the  care  op 
*•  superintendance  of  some  person  witliin  the  collection 
<<  district  iwliore  the  same  shall  be  situated  or  found  at 
^'  the  time  of  the  assessment  aforesaid." 

It  is  alleged  that  the  Plaintiff  below  did  not  entitle 
himself  to  the  provisions^  of  this  section  by  bringing 
himself  within  its  description.  He  was  a  non- res* dent 
an<l  had  no  known  agenU  but  has  not  shown  that  there 
was  no  occupant  of  the  land* 

.  The  testimony  offered  by  both  Plaintiff  and  Defen- 
dant is  spread  iqion  the  record;  and  although  the  Plain- 
tiff has  not  shown  that  there  was  no  occupant,  yet  thai 
fact  came  out  in  the  testimony  of  the  Defendant  before 
the  opinion  of  the  Court  was  given.  One  of  the  tax 
lists  pro«luced  by  him  statte  tlic  land  to  lie  without  an 
bccopant ;  and  the  other  which  states  John  Grant  to  be 
the  occupant,  is  so  far  .disproved,  because  the  casp  ad- 
mits John  Grant  to  have  been,  at  the  time,  an  inhabi- 
tant of  Kentucky  without  any  agent  in  the  state  of  Ten- 
nessee. 

The  requisites  of  the  t3th  section  of  the  act,  which 
presiribefl  the  course  to  be  pursued  where  lands  are  to 
be  sold  because  the  taxes  aro  in  arrear  and  unpaid  for 
twelve  months,  have  been  observed.  The  requisites  of 
the  lltli  section,  which  prescribes  the  duty  of  the  col- 
lector after  the  assessment  of  the  tax  before  he  can  pro- 
ceed to  distrain  for  it,  have  not  been  observed.  The 
cause  depends  on  this  single  point — was  it  the  duty  of 
the  collector  previous  to  selling  the  lands  of  a  non-re- 
Mden'  in  the  manner  prescribed  by  the  13th  section  of 
the  act  to  make  the  publications  prescribed  in  the  11th 
section  ? 

TItts  will  require  a  consideration  4f  the  spirit  and 
intent  of  the  law. 
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The  9th  sQction  makes  it  the  duty  or  the  collector  to   farkee 
advertise  that  tiie  tax  has  hocome  due  and  payable,  and        ip. 
thp  tiuies  and  places  at  which  he  will  attend  for  its  col-    rule*s 
lei^tion.    It  hi  ttitn  Jiis  duty  to  apply  once  at  the  respoc-   i^essbe. 
tive  dwelling  of  those  who  have  failed  to  attend  audi 
places*  and  there  demand  the  tax<^s  respectively  due 
from  them.   If  tlie  taxes  shall  not.  be  then  paid)  or  with- 
in twenty  days  thereafter,  t  is  lawful  for  the  collector 
to  proceed  to  collect  the  same  by  distress  atid  sale. 

The  11th  section  prescribes  the  duty  of  the  collector 
with  respect  to  l-ands,  &c.  not  owned,  &c.  by  ^ome  per- 
son within  tlie  coibx;tion  district  wherein  tlic  same  shall 
be  situated. 

Upon  receiving  lists  of  such  lands,  &c  he  is  to  trans- 
mit certified  copies  thereof  to  the  suit?  yore  of  the  reve- 
»ue  of  the  assess)nent  districts,  respectively,  within 
which  sudi  persons  res|)ectiv(|y  reside,  whose  duty  it 
is  to  give  personal  notice  of  the  claim  to  those  who  are 
liable  fir  it.  If  the  tax  shall  not  be  paid  within  a  spe- 
cified time  After  this  notice,  it  then  btcomes  the  duty  of 
tlie  collector  to  collect  the  same  by  distress* 

If  (he  residence  of  the  owner  of  surli  land  be  unknown, 
this  section  requires  certain  publications  to  be  made  .as 
a  substitute  for  personal  notiire ;  after  which  it  is  the 
duty  of  the  collector  to  proceed  to  ccdlcct  the  tax  by 
distress  in  like  manner  as  where  ai>ersunal  demand  has 
been  made. 

Th?*  ISth  section  prescribes  tlie  duty  of  the  collfcton 
and  the  forms  to  bo  obser'ved  in  the  sale  of  laud  the 
taxes  on  which  remain  unpaifl  for  one  year.  This  sec- 
tion contains  no  reference  tO  those  which  preceded  it, 
but  marks  oi  t  the  course  of  the  collector  in  the.specific 
case.  It  is  therefore  contended,  and  the  argument  has 
great  weight,  that  if  the  i*equisites  of  this  section  be 
complied  with*  the  sale  is  valid.  This  opinion  is  in 
conformity  with  the  li  .ter  of  the  section ;  and  it  is  con- 
ceded thai  the  intent  must  be  very  clear  wliich  will  jus- 
tify a  conn'^xion  of  that  section  wi.th  those  which  pre- 
cede it,  so  as  to  ingraft  upon  it  those  acts  which  must 
be  performed  by  the  collector  before  he  ran  disti^aJn  for 
taxes.     But  in  this  case^  when  we  take  the  whole  sta 
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rARKER  tulf  together,  such  iotent  is  bolieved  to  be  sufficiejitly 
T.         appaicrit 

KtJLE's 

jLEssBR*  Tliere  is,  throughout  the  act*  an  obvioim  anzi^ty  in 
• the  legislature  to  avoid  roerciye  means  of  cotlectiont  un- 
less such  means  should  be  nt^c^Mii^Hiy ;  and  to  g  ve  efet-y 
owner  of  lands  tiie  most  full  inrormatinn  of  the  sum  for 
y^Uich  be  was  liable,  and  to  afTiird  him  the  most  easy 
o|i|iortunity  to  (>ay  it  Thtis  Uie  accruing  of  the  tax  is 
to  be  advertised,  an<l  tiie  times  i^nd  plac^es  at  which  the 
collector  will  attend  to  receive  it.  A  ]ier8«»nal  demand 
at  the  dwelling  houses  of  those  who  have  neglected  to 
attend  to  tills  notice  must  then  be  made,  a  reasonal^ie 
time  before  the  collector  can  collect  the-  tax  by  distress. 
Wlicre  lands  are  ov.nt?d  by  noii-residpnts  whose  places 
of  residence  ar;$  known,  this  personal  notice  is  still  re- 
<iuired  ;  and  wlierc  t!ieir  residence  is  unknown*  certain 
puo(ications  are  sfibstitiitod  for  and  deemed,  equivalent 
to  pei*siinal  notice  and  demand.  In  each  case,  it  is 
•ikiadc  the  duty  of  tlie  collector  to  proceed  to  collect  tke 
tax  by  distress  and  sale. 

Fi*um  t'iis  view  of  the  law  it  is  inferred,  not  only  that 
the  leg»Iatui*e  was  anxious  to  avoid  coerriye  means  of 
collection,  but  has  also  manifested  a  solicitude  to  collect 
the  tax  bv  distress  and  sale  or  personal  proiierty  rather 
than  by  a  sale  of  the  land  its*  If.  That  all  the  means  of 
collection  pivscribed  in  the  act  must  have  been  .tiled, 
and  inust  have  fniled  before  a  sale  of  the  land  can  bo 
jnade.  The  duty  of  tlie  collector  to  make  a  personal 
demand  frooi  the  resident  owner  of  lands,  and  to  make 
those  publi<'i(itions  which  tlie  law  substitutes  for  a  per- 
sonal demand  wliei*c  the  i-esidence  of  the  uwner  is  un- 
known, does  not  de|M*nd  on  the  fact  that  p'^rsonal  pro- 
perty is  or  is  not  on  the  land  from  which  (he  tax  may 
be  levied  by  distress.  It  is  his  duty  to  proceed  in  the 
manner  ptTS(*ribed  in  the  9th  and  11th  sections*  in  cvary 
case.  After  having  so  iiroceeded.  it  is  his  pcsittve  duty 
to  levy  the  tax  by  distress,  if  pMpcrty  liable  to  distn-ss 
can, be  found.  If,  notwi^hfttuiding  the  proceedjiigB  di- 
rectoil  in  the  9th  and  Hth  s  ctifius,  the  tax  shall  remain 
one  year  unpaiil,  it  is  to  be  raised  by  a  sale  of  tlie  Isrd, 
It  appears  to  the  Court  that  the  iStli  sec^ti^m  pre-sup. 
poses  every  thing  ciyoinrd  in  the  9th  and  tltli  sections 
to  bave  been  performed^  and  that  the  vatidity  of  tfM 
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9ale  or  land  owned  by  a  non-resident,  made  br  the  col-   rARC«» 
lee  tor  for  the  non-payment  of  taxes  must  dejM^nd  not        v* 
only  on  bis  having  made  tho  publications  required  in    ri'LB*8 
tlie  i3th  section*  but  on  his  having  made  those  also   ix^src. 

which  are  i*equired  in  ttie  lltli  section.    Hiose  publi- — — « 

rations  not  having  been  niailo  in  this  case^  it  is  the  opi- 
nion of  the  majont>  of  this  Cuiirt  that  tue  sale  is  voidt 
and  that  the  judge  of  the  District  Court  committed  no 
error  in  giving  this  instruction  to  the  jury.  The  judg- 
ment  is  i^rmed  with  costs. 


BRIG  STRUGGLE  1815. 


('Tliomas  JUighf  CUUmaitU) 
THE  UNITED  STATES. 


Feb.        l5fU« 


APPEAL  from  the  sentence  of  the  Circuit  Coui*t  for  a  pnrty  who 
the  district  of  Mnssarhuaetts»  which  condemned  the  brig  ^"^.^  ^^ 
Straggle^  fi»r  violation  of  the  non4ntercour$e  net  of  28M  u^.ga^'lla 
cfJuntf  1809,  ToL  10,  p.  13>  by  going,  with  a  cargo,  to  •tnrutc  uxitt 
» prohibited  port.  "^LV^IZ 

dcr  which  he 

ht»ruarytHfh.    -9J«cwt... Johkson,  J.  and  Tooo,  J.    *f,!*^'^ 

IcjiTo  no  rea- 

LiTiirGSTON.  J.  delivered  the  opinion  of  the  Court  as  »:?w«  ^^^ 

,,  '  *  ot  hn  I 


MIOWS :  cencc. 

CircumiUnoet 

This  was  an  information,  in  tlie  District  Conrt  of  ;;;;[l;^;^j;2? 
Massuchnsttts,  against  the  brigantine  Struggle  f<  r  the  tive  tesUniooy 
vi«dation  of  the  act  of  Congress  of  the  tSth  of  June,  1809, 
in  departing  from  Portsmouth,  in  the  United  States,  with 
a  cargo  of  domestic  growth  and  manufacture,  bound  to 
a  foreign  port  with  which  commercial  intercourse  was 
not  then  permitted. 

nrhe  lihel  fuKher  states  that  tlie  vessel  arrived  at  said 
prohibited  port,  with  her  cargo,  ami  «hat  no  bond  had  at 
any  time  been  given  to  tlie  IJnited  States,  in  the  manner 
required  by  law,  that  she  should  sot  proceed  to  any  in 
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BRIG     terdtctcd  port>  nor  bt  engaged.direcUy  or  indirectly^  dar^- 
ST&IJ6GL2  ing  8iicli  voyagfSy  iu  any  trade  witli  sucli  port  or  ^lace. 

V.8TATE8.     The  cUiro  denies  the  departure  ofthe  briganftne  from 

.. Pi)rt8mafuth  on  a  foreign  voyage,  to  a  port  with  which 

commercial  intercoiii'se  was  intei*dictcd9.or  to  any  other 
foreigu  port  or  place.;  but  insists  that  she  was  duly 
cleai^9  at  thecustoip  lioiise  titPoilsraouth*  for  Charles- 
tony  and  that  she  departed  and  was  sailing  towards  her 
place  of  drsMriation*  when  by  the  violence  of  tlie  winds 
and  waves  she  was  driven  out  of  her  coursef  and  became 
80  much  damaged  that  she  could  not  proceed  on  to 
Charlc^n ;  but  that  it  was  necessary  for  the  pi*eserva- 
tion  of  the  vessel  and  cargo,  and  of  tlte  lives  of  {hose  on 
board*  to  s^l  for  th'^  West  Indies ;  r  hat  she  accordingly 
went  to  Martinico,  and  tlienee  proceeded  to  St  Bartho- 
lomews. 

The  cause  being  at  issue  oh  tliis  allegation  of  the  Clai- 
mant, and  a  numlier  of  witnesses  (lavtng  been  examined, 
the  Distiict  Court  condemned.the  vessel  as  forfeited  to 
the  United  States.  Tbis  decree  was  aflSnned  by  the 
Circuit  Court,  from  whose  sentence  this  appeal  is  tjAken. 

The  master  of  the  Strugglif  \vho  was  produced  as  a 
witm*as,  swears  that  after  bein^  regularly  cleared,  site 
sailed  from  Portsmouth'  to  Charleston,  the  cargo  being 
consigned  to  Joseph  Waldnm  &  Co.  on  whom  he  h<ad 
orders  to  call  for  advice ;  but  it  being  i*nmoured,  at  tlie 
time  of  his  sailing,  tliat  the  nonMntciroutse  would  short- 
ly be  iH^moved,  he  was  informed  by.  the  owner  tlmt  or- 
ders wcro  given  to  Walditm;  &  Co.  iu  that  casc»,  t(»  send 
the  vessel  to  the  West  Indies,  jiroviilied  the  ])rus|>ects  at 
Charleston  should  not  bo  i'qual  to  his  expectation.  That 
5  or  B  days  after  sailing  they  had  a  very  heavy  gale  frou) 
the  south  west  which  made  such  a  tremendous  ^a  that 
it  ^M*camo  impossible  to  keep  the  ve««ol  to.  That  they 
h.  I  i;ot  less  than^^OOO  leet  of  seasoned  sa\aTd  lumber 
on  1  he  deck,  besides  lo6s*^  lumht^^,  all  of  which,  .in  his 
opinion,  must  inevitably  have  be^n  lost,  if tlic  vessii  had 
bei.n  kept  head  to.  At  one  Ume  an  attempt  was  madv  to 
heave  Iwr  to,  and  after'  laying' a  I*  w  houji>s,  the  gale  in- 
encased %and  knocked  tha vessel  down,  h<'r. yards  being 
nearly  in  the  wator,  and  the  tpp  of  the  deck  loail,  so  shift- 
ed that  they  were  ohifged  to  put  ber  before  the  wind  to 
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right  tbe  deck  load  and  clear  the  companion  way.  Dor-      brio 
ing  several  gales  tlicy  were  obliged  to  scudf  and  at  one  strcgole 
time  for  23  hours  together*    Tliey  shipped  several  seas        v. 
which  washed  overboard  a  part  of  the  loose  lutobcr.  u.stati^s. 
About  the  16th  of  February^  tbe  wind  being  less  violmty  _.'>-_ 
tbe  deck  load  was  foi^nd  so  much  soaked  that  it  was  like 
green  lumber,  which  made  the  vessel  so  crank  that  they 
could  not  keep  on  the  ^ind  with  a  six  knot  breeze.    One 
of  the  water  caslis  was  entirely  leaked  out;  ansther  part- 
ly out ;  and  the  sails  and  rigging  mucii  injured.    Ou  a 
consultation  with  the  people  on  board,  they  were  all  of 
opinion  tliat  it  would  be  extremely  dangerous  to  attcippt 
coming  on  theco&Mtin  the  state  in  which  the  vessel  then 
was,  she  being  so  top  heavy  ais  to  be  almost  water  log- 
ged.   It  being  also  the  worst  season  in  the  year,  they 
unanimously  thought  that  the  only  way  tbe^  .could  savo 
the  deck  load,  and  pn>bably  theii  lives,  would  be  to  make 
tbe  first  port  they  could.    They  accordingly  bore  awaiy 
for  tiie  West  Indies,  and  arrived  at  Martinico,  which 
was  the  first  poit tliey  made.    The  cargo  was  thei'e  sold 
at  a  low  price,  it  not  being  thought  safe  to  venture  to  sea 
again,  in  the  then  condition  of  the  vessi^l.    After  making, 
some  repairs  tliey  sailed  from  Martinico  for  St.  Bartbo^ 
lomews,  where  they  took  freight  for  Boston  at  which 
place  they  arrived  in  June,  1810. 

This  is  the  history  of  the  voyage  given*by  the  master. 
and  is  substantially  confirmed  by  the  mate  and  t\Vo  oj 
the  seamen,  who  also  swear  that  they  shipped  for  wages 
usual  on  a  voyage  to  Charleston,  which  were  lower  than 
those  which  were  given  for  a  voyage  to  tbe  West  Indies^ 
It  also  appears  by  the  documentary  evidence  in  the  case, 
that  the  Struggle  had  a  regular  clearance  on  board  for 
Charleston ;  that  she  was  chartered,  by  the  Claimi^nt, 
of  certain  merchants  of  Portsmouth  « to  go  to  some 
southern  port  or  to  the  West  Indies ;''  tliat  the  cargo 
taken  on  board  at  Portsmouth  was  lumber,  butter,  and 
crackers;  and  that  she  returned  from  St  BaKholomews, 
to  the  United  States,  with  a  cargo  on  freight  consisting 
of  180  casks  and  9  barrels  of  molaases. 

.On  these  proofs  the  Court  is  now  to  decide  whether 
the  Claimant  has  made  out  his  allegfition  tliat  the  vefcsei 
was  driven  out  of  her  course  byih6  violence  of  the  winds 
and  waves,  and^that  her  condition  was  such  as  to  niakv 

VOL.  IX.  10 
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VBTd      it  necessary,  for  lier  preservation  and  the  safety  of  Ae 
STRUGGLE  crew,  to  s;ul  for  a  port  in  the  West  Indies. 

r, 
t.sT4TE8.  Were  tlie  CouK  bound  to  decide  according  to  positJTe 
-_- — ^  testimony,  without  regard  to  other  circumstanres,  or  to 
the  situation  aticl  cliaracter  of  the  witne^js^s,  it  might  be 
difficult  to  say  that  the  pleaof  necessity  had  not  been^atis- 
factortly  made  out  The  mastery  mat^and  two  of  tlic  ma- 
rine^rs  establish  every  tliiiig  ubicli  tlie  Claim^t  had  un- 
dettaken  to  prove,  so  far  as  tlieir  p.isitive  dt'clarationd 
are  entitled  to  credit.  But  when  it  is  recollected  how 
many  cases  of  fictitious  distress  have  been  offered  to  the 
Courts  of  the  United  States,  as  excuses  for  violations  of 
the  restrictive  system,  as  it  has  been  called,  and  that 
UK'se  cases,  whether  r^al  or  imaginary,  have  generally 
been  supptirted  by  the  same  sptxics  of  testimony,  it  can- 
no'  be  wondered  at  if  this  Court  shall  receive,  with  con- 
sid'^rable  jealousy  and  caution*  evidence  which  is  so  per- 
petually recurring,  and  which  if  compared,  will  be  found 
to  presi*nt  the  same  uniform  statement  of  fiM:t<<,  witli  very 
fews  ^ades  of  difference,  all  calculated  to  impress  a  be- 
'icf  that  some  overwhelming  calamity,  of  which*  in  ordi- 
(lary  voyages,  so  liftlc  is  heard,  has  produced  a  depar- 
ture frt^m  the  original  legitimate  destination  of  tlie  ves- 
sel. When  it  is  considered  too  that  the  testimony, on 
these  occasions  .comes  from  men,  who,  whatever  their 
characters  mny  be  in  other  resjiects,  most  he  viewed  as 
accomplices  in  the  offence,  if  any  has  been  intentionally 
committe<1,  and  are,  to  say  the  least*  very  much  under 
the  infill 'nee  of  th«isc  who  have  projected  the  voyage  aud 
are  to-be  gainers  by  a  violation  of  the  law,  it  cannot  be 
sttp|)osed  that  such  testimony  can  be  examined  without 
very  considerable  reserve  and  disti*ust. 

Although  mere  suspicion,  not  resting  upon  strong  ci.r 
cnmstances  uncxpla^'ned.  should  not  bo  permitted  to  out- 
tveii;h  positive  testiioDny  in  giving  effect  to  a  penal  sta 
tute ;  yet  it  cannot  he  n^garded  as  an  oppressive  riile  to 
roifuire  of  a  party  .Mho  has  violated  it  to  make  out  the 
vis  vuijor  umier  w  hich  he  shelters  himself*  so  as  to  lepvc 
no  rcasona*»Je  doubt  of  his  innocence ;  and  if  in  the  course 
of  soch  vindicatioo  he  siirll  pass  in  silence,  or  leave  un- 
explained, ciicnuistances  which  militate  stronerly  against 
the  integrity  of  the  transaction,  h<»  cannot  complain  if  the 
Court  shall  lay  hold  of  those  circumstances  as  reasons 
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for  t^a4ging  bim  in  ddido.  What  then  are  the  cii^um-     sua 
atances  in  this  case  ^  hich  it  is  difficult  to  reconcile  with  srauooLB 
the  concurrent  testimony  of  the  v,  itntsses  who  liare  been       v, 
examined?  v.sTATBSit 


.1.  If  the  Struggle  rcaUy  encountered  so  much  bad 
weather  and  was  obliged,  to  avoid  shipwreck  and  to  pre« 
serve  the  lives  ot  the  cn^Wf  to  abandon  a  coasting  for  a 
foreign  voyage,  it  might  be  expected  tliat«  on  heuirival 
at  Martinicoy  the  orduiary  process  of  survey  woind  have 
been  called  for.  Her  situation  would  then  have  been  as- 
certained hy  professional  and  skiiful  men.  The  not 
taking  a  precaution  so  common  in  caset^  of  distress  and 
so  necessary  for  the  master's  exculpation  if  he  acted 
Vfithout^an  understaniling  witli  his  owner,  while  it 
leaves  us  in  gn*at  doubt  as  to  the  magnitude  of  the  inju- 
ries sustained,  and  the  imminence  of  the  danger  to  h  hich 
the  vessel  and  crew  wen^.  thereby  exposed,  is  but  iitUc 
calculated  to  excite  a  belief  of  the  great  extent  of  eitlier. 
It  is  taken  for  granted  that  no  such  survey  was  had, 
from  the  silence  of  all  the  witnesses  upon  the  subject, 
and  from  the  manifest  interest  which  the  Claimant  had 
in  producing  it«  if  it  any  degree  supported  the  testimony 
or  the  defence  which  he  had  set  up« 

2.  A  still  more  common  document,  and  of  which,  not- 
withstanding, we  hear  nut  a  word#  is  a  pnitest*.  Perhaps 
a  case  never  occurs  that  a  vessel  is  forced  to  abandon  a 
voyage  without  stating  the  reasons  i^  such  deviation  in 
the  form  of  a  protest  at  the  first  p  irt  at  which  she  arrives* 
Altbougii,  of  itself,  it  would  be  no  evidence,  tlie  master  - 
might  have  stated  inJiiS  testimony  that  he  had  made  one 
at  M artinico.  His  not  having  Aon^  so  subjects  him  to 
tlie  just  presumption  of  having  neglected  it  altogetlicr, 
and  tliat  his  going  thither  was  brought  about  by  a  neces- 
sity of  his  own  conti'ivooce,  and  not  by  tlie  npi  of  God, 
or  adverse  wind^* 

Again. — Although  it  is  said  that  orders  were  sent  by 
ilie  Claimant  t<i  the  house  of  Waldi^on  ^  Co.  tn  Charles- 
ton, yet  neither  thes  *  orders,  nor  those  to  the  captain, 
both  of  whicli  must  be  presumed  to  be  in  writing,  are 
produced.  Their  suppression,  (to  say  the  least^  is  a  cir- 
comstance  of  some  suspicion*   It  may  also  be  asked  why^ 
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BBI6      if  the  dan^r  was  so  pressingy  and  the  vessel  nearij  ob 

ii^TRUGGLE  her  bcam  ends,  was  notreli*  f  souglit  by  thro¥rin|^  over 

V.        the  deck-load,  or  a  part  of  It  ?  The  Court  docs  not  mean 

v.sTATjBs.  to  say  that  it  was  rhe  master*8  duty  to  sacnfice  the  car- 

So  rather  than  go  to  a  foreign  port ;  but  from  his  not 
isembarraj^sing  himself  of  an  incumbrance  which  must 
have  been  so  much  in  his  way,  it  may  well  be  doubted 
whetiier  the  situation  of  the  brig  were  as  poriloits  as  is 
now  represented,  or  tlie  lives  of  the  crew  exppsed  to  the 
dangers  we  now  hear  of. 

From  the  declarations  of  the  Claimant  as  to  his  inten- 
tions previous  to  the  voyage  an  argument  was  drawn  in 
his  favor. 

It  is  sufficient  to  say  that  such  declarations  are  not 
evidence,  and  if  they  were^  mt  ht  in  a  esse  otherwise 
mysterious,  rather  inrreast  thahlu  suspicion.  A.s  lit- 
tle dependence  is  to  bf"  placed  on  tfie  fact,  that  for  a  fo- 
reign voi«gc,  highi-r  wages  wotdd  have  been  demanded 
than  for  one  to  Charleston.  Although  the  original 
agreement  witfi  the  mariners  may  have  been,  and  proba- 
bly was  for  Charleston,  there  can  he  no  donbt  that  the 
owner  would  have  an  interest,  in  a  case  of  this  kind,  tq 
raise  them  full  as  high  as  seamen  would  have  a  right  to 
expect.  If  the  vessel  were  carried,  and  especially  without 
a  palpable  necessity,' to  an  interdicted  foreign  port 

Considering  then,  the  snspiciotis source  from  which  the 
testimony  is  deriv^d^  and  the  unfavorahle  and  imexplain- 
ed  circumstances  whicli  have  been  stated,  thet  Court  is 
unanimously  of  opinion,  t\\kt  the  sentence  of  the  Circuit 
Court  must  be  affirmed. 


1815.  RANDOLPH  v.  DONALDSON. 

Feb.        16th. 


jf6S0fl^....MARSHAl.L>  CL  J.  ^  ToDD,  J. 

\i  n  iirbtor,  ERROR  to  the  Circuit  Court  for  the  district  of 

vomm'iwu  i'^  Virginia,  ^n  an  action  of  debt,  brought  by  Donaldson 
MudeT'prn^  Hgauist  Randolph^  late  mai*shal  of  that  district^  for  the 
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escape  of  one  Baine^  who  being  taken  in  execution  by  bandolvu 
the  deputy  marahaly  had  been  delivered  over  t«»  the  jailor        v. 
of  the  Btaie  pi  isim  of  Botetourt  co.unty,  fi^m  whose  ciis-  donalo- 
tody  ,he  escaiied*  son. 

.  The  action  was  in  the  common  form,  and  the  Defcn-  A-om  the 
dant  pleaded  nU  iithtij  upon  which  issue  was  joined.   '    uJJJJ^  %^ 

eactipe,    the 

Upon  the  trial  the  Defendant  below  took  two  bills  of  gj^>  ^  «* 
exception. 

The  first  bill  of  exceptions  sets  forth  the  judgment  and 
exception  of  Donaldson  against  Baine^  and  the  mar 
shal's  return  of  the  execution  in  these  words  <<  Execu- 
<<  tf d,  and  the  Defendant  imprisoned  in  the  jail  of  Bo- 
*<  tetourt  the  13th  November,  1797,  as  per  the  jailor's 
<(  receipt  in  my  possession — Samuel  Holt,  D.  M.  for 
<<  David  M.  Randolph  M.  Y.  D."  It  further  sets  forth 
the  evidence  of  the  fact  that  the  original  debtor,  Bainc, 
was  e'  n  at  large ;  "  whereupon  the  cciunscl  for  the 
<<  Plaintiff  prayed  the  Court  to  instruct  the  iury  that 
<(  altlior.gh  tht'  marshal,  the  Defcnilant,  by  his  deputy, 
^^  had  delivered  the  said  original  debtor,  /?afne,  to  the 
'<  jailor  of  Botetourt  county,  where  he  was  committed 
**  toj<**'»  y^^  that  the  Deft^ndant  was  liable  to  the  Plain- 
^<  ti£r  f-)r  an  fsrape,  upon  the  dischar^  of  the  debtor 
f<  by  the  said  jailor,  unless  an  escape  warrant  has  been 
^  taken  out*  as  the  law  directs :  whereupon  the  Court 
<<  instructed  the  jury  that  in  law  the  m^arshal  would  be 
<<  liable  to  the  Plaintiff  if  the  said  Baine  escaped  out  of 
«  the  said  jail,  with  the  consent,  or  through  the  negli- 
«  gence  of  the  said  jailttf:  as  the  act  of  the  jailor  was, 
M  in  that  respect,  the  act  of  the  marshal.  The  Court 
«  also  instructed  tlie  jury,  that  if  the  escape  of  the  said 
<<  Baine  from  the  jail  of  ^\\^  said  c-mnty  of  Botetourt 
«  had  taken  place  after  the  expiration  of  the  time  when 
i«  the  said  David  Meade  Randolph  was  marshal  of  the 
<«  Virginia  district,  he  would  be  liable  for  such  escape, 
<<  unl<*ss  ho  shall  pr^)ve  that  he  had  assigned  over  the 
<<  said  Baine  to  his  successor  in  offence  by  a  deed  of  as- 
<<  sigoment ;  or  by  an  entry  on  the  records  of  this  Court, 
<<  that  he  had  made  such  assignment  according  to  an 
<<  act  of  assembly  of  the  commonwealth  of  Virginia  up- 
«  on  tliat  sabj  *rt,  ontirle^l  ••  an  act  to  reduce  into  one 
^<  all  acts  and  parts  of  acts  relating  to  the  appointment 


80  SUPREME  COURT  U.  8. 

RANDOLPH  « ted  {hereto,  during  the  lime  such  prisoners  shall  be 
V.        <<  therein  confined^  and- rIho  to  support  such  of  said 
DONALD-  "  prisoners  as  shall  be  committed  for  offences/* 


SON. 


-  In  conseciuence  of  tliis  recommendation,  the  legisla- 
ture of  Virginia  passed  •<  an  act  for  the  nsSe  keeping  of 
•<  prisoners  committed,  under  Uie  authority  of  the  Uni- 
<<  teil  Statt's  inti>  any  of  the  jails  in  this  commonwealth/' 
P.  P.  new  Rev.  Code,  'OoL  1,  p.  43,  by  which  it  was  en- 
acted «  that  it  shati  be  the  duty  of  the  kee|M*.r  of  the  jail 
«♦  iFn  every  district,  county  or  corporation  within  this 
<<  commonwcaltli,  to  receive  into  his  custody  any  pri- 
<<soner  or  prisoners,  wlio  may  be  from  time  to  time 
<<  committed  to  his  charge,  under  the  authority  of  the 
**  United  States,  and  to  safe  keep  every  suc!i  prisoner 
**  or  prisoners  according  to  the  warrant  or  precept  of 
**  commitment,  until  he  shsdl  be  discharged  by  the  due 
<<  course  of  the  laws  of  Uie  United  States/' 

2.  "  And  that  the  keeper  of  every  jail  aforesaid, 
**  shall'  be  subject  to  the  same  pains  and  penalties  for 
«<  any  neglect  or  failure  of  duty  herein,  as  he  would 
*'  be  subject  to,  by  the  laws  of  this  commonwealtl),  for 
«  a  like  neglect  or  failure,  in  the  case  of  a  prisoner  com- 
«  mitted  under  the  authority  of  the  said  laws.*' 

The  keeper  of  the  jail  is  directly  liable  to  the  party. 
It  was  not  intended  tiiat  he  should  have  a  double  reme- 
dy, viz  :  against  the  keeper  of  the  jail  and  the  marshal. 
Nothing  could  be  more  unreasonable  than  to  make  the 
marshal  liable  for  the  conduct  of  a  person  not  appoint- 
ed by  him,  over  whom  he  has  no  control,  and  against 
whom  he  has  no  remedy.  Wh<*n  the  marshal  had  de- 
livered the  prisoner  to  the  keeper  of  the  jail  he  had  dis- 
charged his  duty  and  was  no  longer  liable.  The  pri- 
soner was  no  longer  in  the  custody  of  tlie  marshal^  biit 
of  the  jailor. 

S.  The  second  opinion  of  the  Court,  to  wnich  an  ex- 
ception was  taken  was  that,  if  tlie  escape  was  after  the 
Defendant  had  ceased  to  be  marshal,  still  he  was  liable 
unless  he  had  assigned  over  Baine  as  a  prisoner  to  his 
successor  in  manner  provided  by  the  law  of  Virginia. 

The  observations  already  made  arean  answer  to  this 
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apinion.    Tbe  marshal  was  bound  by  the  law  of  tlif^  RAironTtPif 
United  StaHra  to  deliver  to  his  successor  o)ily  such  pri-        v. 
som  rs  as  were  in  his  costody.    Baine  was  not  in  his  dom AtD- 
rustidyf  and  therefore  he  was  not  bound  to  deliver  him       son. 
0Ter*--aiid  if  not  bound  to  deliver  him  over,  he  could  flbt  — ~— — ^ 
be  liable  for  his  escape. 

T)ie  opinion  was  objectionable  also  on  another  ground. 
By  the  law  of  Virginia,  the  delivery  over  of  pris«»n(*rs 
by  indenture,  and  tlie  record  of  the  names  of  the  pri- 
soners delivered  over,  is  not  the  only  evidence  which  a 
sheriff  may  produce  of  the  fact  of  the  delivery,  'rhe 
statute  is  cumulative  only.  It  describis  a  mode  by 
which  he  may  certainly  exonerate  himself,  and  the  kind 
of  evidence  which  would  be  conclusive,  but  dees  not  de- 
prive him  of  the  right  of  proving  the  delivery  over  of 
tbe  prisoners  by  other  means.  The  act  of  congress  says 
nothing  of  tbe  mode  of  delivery  nor  of  the  mode  of  pi  oof. 

The  marshal  was  not  bound  to.  take  out  an  escape 
warrant  as  required  by  tlie  law  of  Virginia  ft  P.-  P. 
liSfJ  because  the  prisoner  was  in  the  custody  of  the 
jailor,  and  not  of  the  marshal.  Besides  the  marshal 
must  of  necessity  reside  at  a  great  distance  fn^m  many 
of  the  jails  and  it  would  be  unreasonable  to  oblige  him 
to  superintend  them  all. 

8  The  third  opinion  objected  to  at  the  trial  1^BS  that 
in  applying  the  Virginia  law  of  sherifls  to  the  niarslialt 
the  whole  district  was  to  be  considered  as  his  county  ; 
and  therefore  if  the  Plaintiff  ha<l  an  agent  in  any  county 
it  was  sufficient  to  prevent  his  discharge  without  notice* 

The  wonls  of  the  act  of  assembly  relative  to  tlie  re- 
sidence of  the  creilitor  or  his  agent,  ought  to  be.  taken 
strictly.  The  laws  of  the  state  are  to  be  taken  as  rule^ 
of  decision  where  they  apply.  But  in  this  case  they 
were  not  applicable* 

Hi  I.  TiVtLOR,  contra. 

If  doubts  exist  as  to  the  construction  of  a  law,  the 

argument  ab  incortvementi  has  great  weight.     If  the 

jailor  is  not  liable  to  the  marshal,  the  United  States  are 

not  able  to  enforce  their  judgments.    The  jailor  of  a 

VOI^  «.  it 
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KAHDOUH  couniy  18  the  officer  of  Hue  slieriff  irho  maj  6r  may  not 
V.        require  secarity.    A  diatrict  jailor  gtvca  aeeority  only 

DON AL9-  in  the  sum  of  1500  iloHara.  It  is  not  very  important 
SON.      ivhether  the  jailor  is  liablef  as  the  remedy  would  gen^- 

•"«— — r-  ally  be  of  little  value.  But  if  he  is  liable  it'doea  not  fol- 
low that  the  marshal  is  not 

Under  the  reoolutibn  ofcongreas  and  the  act  of  Vir- 
ginia the  jailor  is  only  liable  to  the  same  •«  pains  ami 
penaUUSf^*  strictly  and  tehnirally  considered*  as  if,  &c. 
That  is  he  is  only  liable  criminally,  and  not  civilly.  He 
la  Hable  to  punishment  for  a  voluntary  escape,  but  not 
to  a  civil  remedy. 

It  cannot  reasonably  be  presumed  that  the  legislature 
meant  to  confide  the  revrnoe,  the  debts  of  individuals 
and  the  execution  ot  the  criminal  lanfs  of  the  United 
States  to  the  responsibility  of  a  county  jailor. 

It  is  not  unreasonable  to  charge  the  marshal,  for  he 
bas  by  law  all  the  power  necessary  for  the  safe  keeping 
of  his  prisoners.  Laws  of  the  United  States^  vol.  U  p.  6B. 
He  may  call  out  f^artls,  or  he  may  have  an  6(Bcer  on 
purpose  to  keep  his  prisoners. 

He  is  bound  to  deliver  over  all  bis  prisoners  to  his 
successor  and  if  bound  to  deliver  ovit^  he  is  bound  to 
safe  keep  them.  If  those  who  are  confineil  in  tlie  coun- 
ty jaib  are  not  in  his  custody,  there  ai«e  nom*  in  his 
ruHtiKly.  Vfho  is  to  produce  them  on  habeas  corpus  f 
In  case  of  epidemic  di<iease,  who  is  to  remove  tliem  ? 
AVbo  is  to  bring  them  into  Court  for  trial  ?  \fho  is  tp 
receive  the  mouey  ujion  execution  ? 

If  tlie  l«g'isUtui*e  of  the  United  States  meant  thus  to 
haa^atfl  the  revenue,  the  criminal  jurisprurtcnce,  and  tlie 
property  of  itidi^ifluals,  they  would  not  have  left  it  to 
inrerencet  but  have  b^^en  more  explic  it. 

2.  As  to  the  second  opinion ;  it  was  right  if  thc^  first 
was  rijBfht  There  is  no  otiier  mode  by  wliich  a  shoriff 
quitting:  liis  office  can  relirve  himNelf  fn»m  responsibili- 
ty.  But  there  was  no  evidence  in  tife  record  that  the 
escape  wits  after  the  Defendaint  ceased  to  be  marshal^ 
and  therefore  the  opinion  was  inapplicable  to  tho  case^ 
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and  if  80  could  not  iiyure  tiie  Defendant    Thebill  ofRAWDoiiPBr 
exceptions  is  always  sappoeod  to  contain  the  airhole  evi-        v. 
dencc  in  the  cause.    5  BalL  58.  donald- 


3*  As  to  the  third  opinion*  There  was  no  evidence  in  - 
the  case  that  the  prisoner  was  discharged  b«-cau8e  tfiere 
was  no  agent  of  the  creditor  to  pa>'  his  jail  fees ;  and 
tlierefore  tiiis  opinion  also  was  inapplicable  to  tlie  case» 
and  could  not  hurt  the  Plaintiff  in  error.  But  if  the  law 
as  to  sheriffs  in  their  counties  is  to  he  applied  .to  the 
marshal  of  the  disti  ict«  then  the  whole  di«itiict  must  be 
considered  as  his  county.  A  creditor  would  have  to 
keep  an  agent  in  each  county  to  receive  notieesy  fi>r  it 
would  be  impossible  for  him  to  know  in  which  county 
the  marshal  would  imprison  his  debtor. 

C.  Leb,  in  rtfly. 

It  is  unreasonable  that  the  marsltal  should  be  respon- 
sible for  all  the  jailors  in  the  state^  over  whom  he  has  no 
control. 

The  sheriff  is  bound  to  commit  a  prisoner  to  the  jail 
of  that  county,  in  which  he  is  arrested ;  and  so  is  tlie 
marshal.  If  the  jail  is  bad,  the  justices  of  the  county 
are  responsible.  If  the  prisoner  escape  through  tiie  ne- 
gtigence  or  by  tlie  consent  of  the  jaUor,  the  sheriff  is  lia* 
ble,  because  Uie  jailor  is  his  deputy.  In  Virginia  if  a 
sheriff  commit  a  prisoner  to  the  district  jailf  he  is  not 
liable,  because  the  district  jailor  is  not  his  deputy.  A 
Habeas  Corjma  would  be  directed  to  the  jailor  and  not 
the  marshal.  As  to  the  risk  of  the  revenue,  tlie  United 
States  Vnust  suffer  as  othrrs  do ;  they  have  thoiwht  pro* 
lier  to  trust  it  to  such  kee|)ers  aud  if  they  suffer,  the  rem- 
edy is  in  their  own  hands. 

As  to' tlie  second  opinion ;  if  there  was  no  evidence  to 
justify  it,  that  is  another  gromid  of  error.  But  it  ap- 
peared in  the  bill  of  exceptions  that  the  witness  was  un* 
ceHain  whether  it  was  before  or  after  the  DpA  ndant  ceas- 
ed to  be. marshal  that  he  saw  the  prisoner  at  lai^ge. 
The  opinion  therefore  was  prejudicial  to  the  Di-fendant* 

S.  As  to  the  third  opinion.  The  law  of  Virginia,  (1 
P.  P.  806^  $  6ii)  de<?lares  it  to  ba  unreasonable  that  a 


SON. 
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RiNDOLFH  RheriflT  should  be  obliged  to  go  out  of  his  couiitj  to  give 
V.        notice  to  creditors  at  whose  suit  any  person  itiay  be  in 

DONiLD-  his  cfistody^  or  (o  pay  money  levied  on  execulion«  and 
so.N.       enar^ts  that  where  an  execution  shall  be  delivered  to  the 

— -i-  sheriflTof  any  other  county  than  that  in  which  the  crcdi- 

tci"  shall  residet  such  creditor  shall  name  an  agent  in  the 
county  where  the  execution  is  to  be  served,  for  the' pur- 
pose of  receiving  notices  and  money ;  and  if  the  creditor 
fail  to  appoint  such  agents  the  sheriff  is  not  bound  to  givo 
notice  previous  to  a  discharge  of  such  prisoner  for  want 
of  security  for  his  prison  fees. 

The  jailor  was  liable  only  in  the  same  manner  and  to 
^e  same  extent  as  he  would  have  been  if  the  prisoner 
had  been  committed  under  the  state  authority.  If  com- 
mitted under  the  state  authority  he  would  have  had  a 
right  to  discharge  the  prisoner  for  want  of  security  for 
his  fees  without  notice  to  the  creditor.  The  Court 
therefore  erred  in  giving  an  opposite  opinion. 

February  tlsL  AhsenL..MkWisiLLL,  CL  J.  ^  Todd,  J. 

ST0RT9  J.  delivered  the  opinion  of  the  Court  as  fol- 
loves: 

This  is  an  action  of  debt  brought  against  the  former 
marahal  of  Virginia  for  an  alleged  wilful  and  n^gligent 
escape  of  a  judgment  debtor.  At  the  trfd  of  the  cj>use 
in  the  Circuit  Court  of  Virginia,  several  exceptions 
wen*  taken  by  tlie  Plaintiff  in  error  to  ithc  opinions  ot 
the  district  judge  who  alone  sat  in  the  cause ;  and  the 
validity  of  these  exceptions  is  now  to  be  considered  by 
this  Court 

The  first  exception  presents  the  question  whether  an 
escape  of  a  judgment  debtor,  after  a  regular  commit- 
ment, under  process  of  the  United  States'  Courts,  to.  a 
state*  jriil,  be  an  escape  tor  which  the  marshal  of  the 
United  States  for  the  district  is  responsible. 

Congress,  by  a  resolution  passed  the  23d  September, 
1789.  (1  Laws  U.  S.  362)  recommended  to  the  several 
states  to  pass  laws  making  it  the  dut>  of  the  keepers  of 
their  jails  U  receive  and  safe  keep  prisoners  committed 
under  the  authority  of  the  United  States,  under  like 
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f  "*\ltic8  as  in  the  case  of  prisoners  committed  under  RANDOLPii 
i   ^  authority  of  such  statics  respectively  ;  andy  by  ano-        v. 
tlier  resolution  of  d«i  of  March,  1791f  (i  Laws  U.  S.  dokalo-* 
357)  authorized  the  marsiials»  in  the  meantime,  to  hire      som. 

tempot*ary  jails*    In  pursuance  of  the  former  recom , — .-.-^ 

mendati(»n»  the  lejB^islature  of  YirginiSf  by  tbc  act  of 
IStli  November,  1789,  ch.41,  (Revised  Cod^,  43)  made 
it  the  duty  of  tlie  lceepei*s  of  che  jails  within  the  state. 
to  receive  anil  keep  prisonei*s  arrested  under  the  pro- 
cess of  tli^  United  States,  and  for  any  neglect  or  failure 
of  duty,  subjected  tliem  to  like  pains  and  penalties  as 
in  cases  of  prisoners  committed  under  process  of  U:e 
state. 

The  act  of  congress  of  24th  September,  17899  cb.  209 
$  27  and  28,  authorizes  the  marshals  of  the  several  dis- 
tricts of  the  United  States  to  apjioitit  deputies,  and  de- 
clares them  responsible  for  the  defaults  and  misfeasances 
in  office  of  such  deputies.  But  there  is  no  provision  in 
any  act  of  congress  declaring  the  kcciiers  of  state  jaiLs 
quoad  prisoners  in  custodv  under  process  of  tlic  United 
States  to  be  deputies  of  thelnarshals,  or  making  the  lat- 
ter liable  for  escapes  committed  by  the  negligence  or 
malfeasance  of.  tlie  former.  If,  therefore,  tlie  marshals  * 
be  so  liable,  it  is  an  inference  from  the  geneitd  powers 
and  duties  annexed  to  their  office. 

It  is  argued  that  the  marshals  are  so  liable,  because. 
in  intendment  of  law,  prisoners  committed  to  state  Jnils 
are  still  deemed  to  be  in  their  custody :  and  in  support 
of  this  argument  is  cited  the  provision  in  the  act  of  con- 
gress which  makes  the  marshal,  on  the  removal  from  or 
the  expiration  of  his  office,  respimsible  for  the  deliver^ 
to  his  successor  of  all  prisonersin  his  custody ;  and  au- 
tliorizes  him,  for  that  purpose,  to  retain  such  prisT)ni*rs 
in  his  custody  until  his  successor  is  appointed^  And 
this  argument  is  further  supported  by  its  anal«)gy  to  the 
case  of  sherifTs,  and  by  the  extreme  inconvenience 
which,  it  is  asserted,  would  arise  ft'om  a  contrary  doc- 
trine. 

The  argument  is  not  without  weight ;  but,  upon  ma- 
ture consideration,  we  are  of  opinion  that  it  cannot  prc- 
▼ail.  The  act  of  congress  has  limited  the  resp  msibility 
of  the  marshal  to  his  own  acts  and  the  acts  of  his  depii- 
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SAirDoum  ties.    The  keeper  of  a  fitate  jail  is  neither  in  fact  r* 
V.        in  law  the  deputy  of  the  marshal.     He  is  not  appointi 
BONALD-  by  nor  removable  at  the  will  of  the  mar8h;iK    When  a 
soil.       prisoner  is  regulaHy  committed  to  a  state  jail  by  tlie 

.«— ^ marbhaU  he  is  no  lon|^*r  in  the  cnutody  of  the  maraliiflf 

nor  rontrolable  by  hiin.  1  he  msrshal  has  no  aiit^ioi^- 
ty  to  command  or  direct  the  Icecpcr  in  ifAport  to  tiie 
natui*e  of  the  imprisonnv^nt.  The  keejwr  bi*-comes  re- 
sponHJlle  for  his  own  actSt  and  may  exiiose  himself  by 
misconduct  to  the  ••  pains  and  p**nalties**  of  the  law. 
For  certain  purposes,  and  to  C4*rtain  intents*  tbe  state 
jail  lawfully  used  by  tlie  United  States,  may  be  deem- 
ed to  be  the  jail  of  tlie  United  States,  and  that  k«  ei^er 
to  be  koepor  of  tho  IJniteit  States.  But  this  would  no 
more  make  the  marshal  liable  for  his  acts  than  for  the 
acts  of  any  other  oHicer  of  the  Unitrd  Stat«*s  whose  ap- 
pointment is  altogether  indo|)rndent.  Ajid  in  tli<«e  re- 
8|iects  there  is  a  manif<%st  dit^renr^  between  tlie  case  of 
a  marsiisland  a  siienff.  The  sheriff  is,  in  law,  the 
keeper  of  the  county  jail,  and  tlie  jailer  is  bis  deputy 
appointed  and  reaioYable  at  his  pleasure.  He  has  tlie 
Bu|H*r\ision  and  c;»ntrol  of  all  tlie  prisoners  within  the 
jail ;  and,  tliei*cfon*,  is  justly  made  res]K)nsible  by  law 
for  ail  escapes  ocrasioncd  hy  the  negligence  or  wilful 
misconduct  of  bis  under  keepiT. 

On  the  whole,  as  neither  the  act  of  congress  nor  the 
doctrine  of  tbe  common  law  applicable  to  the  rase  of 
principal  and  agi^nt^  nflTect  the  marshal  wiUi  rcOKpunsi- 
bility  for  tlie  esca|»e  of  a  prisoner  I'egulfO'ly  €<immitted 
to  the  custody  of  the  k^^eper  of  a  state  jail,  we  ai*e  all 
of  opinion  tliat  tlie  d.ccisi'in  of  the  Circuit  Court  iijion 
this  point  was  erroneous,  and  that  tbe  judgment  must 
be  reversed, 

ThiH  diTisl'in  r«*nders  it  unnecessary  to  consider  the 
other  pfdnts  raised  in  the  bills  of  exception 

fudgme^it  reversed. 
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POLK'S  LB88EB  V.  WENDAL  &  AL.  181  S« 

Feb.        7<h. 


«ftifitf...Xiyi9G8T09)  /•  Todd,  J.  ^  StciRt,  J. 

THIS  ca^  hfk  8tatf<1  by  tlie  chief  justice  in  deliver-  The  act  lifN. 
ing  the  opinion  of  the  Court,  wAs  as  fbliows :  S't^  ^^^ 

tlic  Und  nf- 

This  Is  a  writ  of  error  to  a  judgment  in  ejectment  «^  «'W  not 
Tendf-red  in  the  Circuit  Court  of  tlie  United  Statps,  tw^'^^j 
the  district  of  West  IN  nncssee.    On  the  tnaU  the  Plain-  ing  ttrverti  d»- 
tiflTbelow,  who  is  alsi>  Plaintiff  In  error,  nlied  on  a  pa-  Sii^^,Sl!JtL* 
tent  regularly  ifl8u«d  IVoro  the  state  of  Norh  Carolinay  thewhoieto 
for  5000  acres  of  land,  dated  the  17th  day  of  April,  1800,  ^^  <*»« 
which  patent  included  the  lands  in  controversy.  DorfitNTpMr- 

cliMiiig  the 

The  D/f'^ndants  then  off  red  In  evidence  a  patent  is-  |*!J3i'STS^ 
sued  alsf«frum  the  state  of  Nfirtli  Carolina,  and  dated  on  entrict»iiar 
tlie  iSth  of  Aiieiist.  1795,  puniorting  to  convey  25060  |«;<>«»j»*f«»i? 
acres  «a  land  to  John  Sevirr,  which  patent  also  compre-  mcnctm^j 
hended  the  lands  in  controversy.  .  To  the  reading  of  tliis  "»'J  v^^  '* 
grant  the  Plaintiff  objeitcd,  because,  '  rf^T^"^ 

^riet  b  »llov« 

1.  By  the  laws  of  the  state  of  North  Carolina  no  arrant  S^jti^cu"^ 
cduld  lawfully  issue  for  as  iau*ge  a  number  of  acres  as  are  in  a  Mient,  ' 
included  in  that  grant.  ^  otutci*. . 

ftdenrt  km, 

t.  The  amount  of  the  consideration  originally  expres-  «ioet  not  mnko 
sed  in  tlie  said  grant  appears  to  have  been  torn  out        il?!^!!^  S?*^' 

pending  on  the 

5.  The  snid  p^nt  on  its  face  appears  fraudulent,  the  S]|Ie**th^Jt#'. 
number  of  aci*es  mentioned  being  teSOOO^  ttif"  number  of  tiedoonMme- 
warrants  forty  of  640  acres  ea<*h.  and  yet  the  courses  «nd  t*«»of  Ujg» 
distances,  mentioned  in  its  body,  include  more  than  ^^^^  ^ 
50,000  acres.  Cnurtt,  b  to 

DC  r^t|K*cte(f  / 
__,  •  .     ^.  •    •        ■  ^1  ^  InTcnntMet^ 

These  objections  were  over-ruled  and  the  patent  went  ihc  vonnger 
to  the  jury.    To  this  opinion  of  the  Court  tlie  counsel  Jjll^'^^^  *** 
for  the  Plaintiff  exceptefl.  pn^u  orer 

Uie  dtlef  p». 

The  counsel  for  the  PInintiff  then  off  red  to  prove  for  Jl^n^^^ 
the  purpose  of  avoi«ting  the  said  grant.  A.  pateoc  >•! 

iHlet  a   |>re- 
.««....«  .       *    -  •  ,.        wmpUon  tliat 

1«  That  the  forty  warrants  of  040  acres  each  mention- nu  tUe  prcvi. 
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I'oLK'fl    ed  in  the  said  grant,  purport,  on  their  face,  to  have  been 

XEssEB    issued  Uy  Landon  Carter,  entry  taker  of  Washin^on 

Y  county*  and  that  the  land  covered  by  the  said  grant  it 

WBNDELL  situated  between  the  Cumberland  mountain*  and  Tennea* 

&  AL.      see  river  and  not  within  tiie  said  county  of  Washington. 

ou*  rcKiuimtcs  <z  That  the  Consideration  of  ten  pounds  for  every 
^^^JompSS  hundi-cd  acres  wasfrauduh  ntly  inserted  in  thesaid  grants 
%ijui.  by  pir'^urment  of  said  grantee^  John  Sevier. 

A    patent   b 

the  ^e*Tuid  3.  That  no  entries  Were  made  in  the  oflke  of  the  en- 
no  title,  or  if  try  taker  of  AVasiiincton  or  elsewhere  autliorizing  tho 

Sl^e'/X^pL'!  issuing  of  such  warrants. 

temliMliioano 

ihority  w  to     4^  That  the  pretended  warrants  are  forgeries. 

fn  Nrirth  €•- 

S' '^n^eiu*"^  5.  That  at  tlie  time  of  the  cession  of  the  western  part 
nuinncsT  ^  of  |he  state  of  North  Caiolina  to  the  Uniti^d  States,  and 
tftiiL  at  the  time  of  the  ratifiralion  therexif  by  congress,  on  tlie 

'^V\:J^  day  of  1790,  the  said  preU^ndod 

^ortii  CmtJi.  warrants  did  not  exist,  nor  w<  re  any  locations  or  entries 
5rat^  uli  "  *"  ^'*®  otOets  of  the  entry  taker  of  Washington  county 
frirnir-r  tifti  no  from  which  they  api>car  to  liave  issued/  authorizing 
r^t  to  gmnt  their  isduHuCe. 
those  IniMis  to 
any   odier 

pmntcc  vho  6.  Tliat  no  Consideration  for  tlie  said  land  was  ever 
^^utictel  P»i<l  to  the  state  of  North  Carolina  or  any  of  its  officenu 

fore  the   cef- 

«iic*^ni''#hc.  ^^^'  ^^  prcve  tliat  since  the  execution  of  the  said 
iiK^r  »ih  ill*  grant  the  c^insideration  mentioned  tlieifin  had  been  al- 
ci|iicntiiaeex.  teried  fn>m  ftO  shillings  to  te^i  pounds,  tlie  counsel  for  the 
S*'^ir*tttPWntiff  offered  to  read  as  evidence  a  letter  addi-essed 
Uv*  by  the  said  John  Sevier,  to  James  Glasgow,  tlif n  secre- 

tary of  state  for  the  state  of  North  Carolina,  in  the 
words  following,  to  wit : 

^^JoncsloroushflithMorcember^iroiK 

*<  Drar  sir, 

« 1  am  liighly  s*nsilile  of  your  goodness  and  friend- 
"ship  in  executiiip;  my  bu8ine\s  at  your  office  ?n  tf»eman- 
♦•ncr  and  form  which  I  took  tlieliherty  to  r^oJiest  Per- 
<*  niit  me  to  solicit  a  com;)Ietion  of  the  small  remainder 
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/»  of  my  business  that  remains  in  the  hands  of  Mr.  Gor-    polkas 

^don.  LR8H£B 

V, 

«« Should  there  he  no  imprApriety,  should  consider  wekdeuq 
''  myself  much  obligei)  to  have  ten  pounds  inserted  in     &  aj^ 
wthc  room  of  fifty  shiliiujipi.    I  h  ivc  dinTtrd  Mr,  Gor-     ■ 
<«  d«in  to  furnish  unto  you  s  plat  ')f  the  an lount  of  tbre«  6401 
<«  acres  which  1  consider  myself  indvbl«*d  to  you  provided 
^  you  would  accept  the  same  in  lif  u  of  what  I  was  in« 
'<debted  to  you  for  fees,  tu\  which  I  be^  yuu  will  please 
it  to  accept  in  case  >ou  can  conceive  that  the  three  war- 
M  rants  will  be  adequate  to  the  sum  I  am  indebted  to  you. 

I  am  with  sincere  and  great  esteem. 

Dear  sir,  your  moat  obedient  servant, 

JOHN  SEVIER/' 

<<  Bnu  Jame$  Gtassgcm.*^ 

Endorsed  thus, 

<«Ho2i.  Mil  Glassoow,  Secretary  of  8taU.^* 

•«  Mr.  OordonJ^ 

The  counsel  for  the  Defendants  objected  to  the  recep« 
tion  of  this  testimony,  and  it  was  rejecte<)  by  the  Court 
To  this  opinion  also  an  exception  was  taken. 

A  general  verdict  was  rendered  for  the  Defendants, 
on  which  the  Court  gave  judgment 

This  judgment  has  been  brought  up  to  this  Court  by 
writ  of  error. 

C.  LBB,/of  the  Ptaintiffin  error. 

Two  questions  arise  in  this  cause. 

1.  Whether  the  fraud  does  not  vacate  the  grant  to 
Sevier? 

£.  Whether  the  evidence  of  that  fraud  should  not  havii 
been  admitted : 
VOL.  Efc  12 
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PDiR^s       i.  The  liiVBlidttir  of  the  grant  to  Sf  vier  appem  QiNm 
£BS8BB    iti  face.   It  it  niiituated  by  the  erastfre  of  the  considera- 
V.       tion.    And  it  has  hem  fraudulently  alti  red  in  a  material 
WBHDEUii  part. 

«—»-«—  By  the  law  of  North  Carolina,  the  survey  must  be 
annexed  to  the  patentf  and  is  a  substantial  part  of  it. 
From  tliis  survqr  it  appears  that  under  40  warrantst  for 
640  acres  each»  amounting  to  26060  acres,  there  have 
^^n  granted  to  him  more  than  50,000  acres. 

These  olgections  having  been  made  at  .he  trial  bdowf 
ought  to  have  excluded  the  patent  from  the  considera- 
tion of  the  jury. 

There  is  a  difF^rence*  between  a  public  and  a  private 
grant.  A  patent  must  be  issued  according  to  the  requi- 
siteis  of  the  bw  or  it  will  bo  void.  It  take^  effect  mere- 
ly by  the  provisions  of  die  law,  and  if  not  made  pursu- 
ant to  law,  can  convey  no  title.  3  Co.  77,  Fermor's  case. 
10  Co.  110  LtgaU^B  case.  6  Co.  55,  Lmrd  Chamdffs  tase. 
5  Co.  Barwidfs  case^—Co.  IM.  260. 

In  the  case  of  a  sale  of  land  by  a  sheriff  for  taxes,  tlic 
proceedings  must  be  regidar  and  acrording  to  the  law 
W{iicb  authonzes  the  sale,  or  it  will  be  void.  So  under 
the  banknipt  laws,  and  the  Lord!s  act  in  England.  The 
same  rule  of  law  apiiii«  s  to  a  grant  from  a  state ;  and  the 
pai^  may  take  advantage  of  it,  in  ejectment.  1  iZsrrif 
4*  J^Henrfs  repoiiSf  145,  The  Lord  Proprietanf  of 
JiarylaMd  v.  Jennings  Sf  M.  So  if  a  bond  or  relea<if*  be 
offered  in  evidcnre^  the  other  party  may  shew  it  was  ob- 
tained by  fraud.  And  if  any  nbjertion  ap|iear  upon  the 
face  of  the  instrument,  the  Court  will  take  notice  of  it.  6 
Craneh  70,  O^JVtote  v.  TkmiUni. 

%.  The  Court  ought  to  have  permitted  the  Vlaintiff  to 
give  evidonce  of  tlie  fraud  and  of  the  want  of  foundation 
for  the  patent.  In  ejectment  the  deeds  are  not  declared 
upon,  nor  set  to\i,\\  in  the  prr>ceerlings«  so  that  the  oppo- 
site party  has  no  opportunity  (o  plead  the  fraud,  or  tlie 
erasure,  &c.  He  can  only  profluce  these  facts  in  evi^ 
dence  by  way  of  objection  so  as*  to  prevent  such  deeds 
from  being  read  in  evidence  to  the  juiy. 
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Ifte  oitiy  taker  in  Wisliingtim  coun^  liiid  no  au-    wsjl^% 
ikofity  to  iaBiie  the  warrants  for  diest  hOidsi  tlie>  are  j^b^skb 
toi4    The  evidence  of  that  fiKloQglittberefiire  to  have        v. 
been  adnrittedU  wbhdru 

&  AJU 

The  eTidence  of  colliodon  between  Serier  and  the  se- 
croCarj  of  state,  and  of  the  other  fai'ts  etatid  in  the  bill 
ofexomtiotte,  ought  to  have  been  received.  For  bow- 
ever  flli^  the  e^dence  might  baye  been  of  some  of  the 
fiM^tB^yetitOQghttohavebeenlefttotbe^rj.  OCnoacft 
BOfMar^midlni.  Co.  v.  Waod». 

The  Conrt  belpw  decided  that  no  ievidence  could  be 
given  to  invalidate  the  patentf  ezi:ept  what  regarded  the 
entries. 

Mr.  Lee  cited  the  foUowiu-'  statutes  of  North  Caroli- 
na, from  Iredell's  revised  code,  p.  S05,  the  act  of  1777, 
c&*  1,$S,  h^Id.  p.  SMfiU  aei of  1785, cA.  S,  $  «— 4iL 
p.  846,  the  act  qf±7^^4prH  usiiam,  by  whirh  the  lands 
werecededtatlic  UiiHed  States.  And  tA^octs^  1784, 
October  femVm,  p.  888,  eft.  10,  §  8.  1778,  p.  t5«^1788, 
eft.  30,  $  «0.— 1789,  eft.  8,  p.  487,  and  1781,  eft.  81,  $  6» 

Joims,  centra. 

1.  The  first  objection  was  to  the  admission  in  evidence 
of  the  patent  to  Sevier,  for  any  purpose.  There  was  no- 
Hung  on  the  fiEure  of  the  patent  to  make  it  void.  It  was 
not  mutilated.  1  here  were  blanks  in  it,  but  no  mntilar 
tiott ;  and  tliere  is  no  evidence  that  it  was  mutUated. 

There  could  be  only  tliree  kinds  of  consideraticm ;  fif- 
ty sliillings— ten  pounds— or  military  service.  It  could 
not  by  law  be  cither  tlic  first  or  the  lasL  It  must  there- 
fore  have  been  ten  pounds* 

Theactof  the  offlcer  carriee  a  prwnmptlon  that  the 
proper  consideration  was  paid ;  and  th^*  ntatote  shows 
winif  that  consideration  ought  to  have  been. 

%  The  next  objertion  is  that  the  grant  comprehends 
50,000  acref  instead  of  «8i080. 

But  the  grant  is  only  for  the  ta,OuO,  although  the 
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701X98  siirve;^  may  include  more.    The  sfatutx*  which  prohibits 

jLEBSEB  grants  for  more  than  6,000  acres,  ihies  not  vacate  sucli 

V.  grants.    It  is  only  directory  tfi  the  officer ;  and  nucIi 

WBiniBLL  grants  are  recognized  by  .the  laws  t>f  North  Carolina. 

&  Aii.  1784»  eh.  ±9.    The  excess  is  no  evidence  of  such  fraud 

I    I.  as  will  vacate  the  deed. 

The  Defendants  were  not  bound  to  show  the  correct* 
ness  of  their  entries ;  n(»r  any  thing  else  prior  to  the 
patent*    The  entries  were  merged  in  the  patent. 

As  to  the  second  bill  of  exceptions:  it  presents  but 
one  point.  Tiie  only  evidence  offered  and  n^ei^ted  was 
th«  letter  of  Sevier  to  Glassgow.  For  although  it  states 
that  the  Plaintiff  offered  to  prove  other  facts,  yet  it 
does  not  state  that  he  o^ered  evidence  of  those  facts. 

But  if  the  bill  of  exception  imports  that  such  evidence 
was  oflen*d«  yet  tlie  Defendants  were  innocent  pur- 
chasei^s.  The  contest  is  not  between  tlie  original  par- 
ties. I'hey  were  not  hound  to  look  beyond  the  patent: 
and  if  the  tHCts  were  provod^  which  the  Plaintiff  offiered 
tf)  prove,  yet  the  p>itenf  is  not  (hereby  made  void,  hut 
V'ltclabh*  by  proper  pnicess.  The  king  may  avoid  his 
grants  where  a  subject  could  noi,  10  Co.  113,  Legatees 
cane ;  but  it  must  be  either  by  quo  warranto  or  scire 
facias f  or  information  in  tiie  nature  of  a  qno  warranto; 
which  is  a*  process  in  the  nature  of  a  pnic<*eding  in  rem: 
There  is-  no  instance  where  it  has  bi^n  declared  void 
when  brotiglit  collaterally  Into  question.  And  althongh 
a  H^Mtut*  d« dares  a  grant  void,  yet  it  is  not  actually 
void,  but  voidable.  7  Bac.  M.  61,  B.  6  Cranch,  JL80, 
Fletcher  v*  Peck. 

In  the  case  fi*om  Ifitrrts  and  ^f^lletinf^s  reportSf  the 
state  of  Maryland  sought  to  set  aside  tlie  grant  by  an 
infotmation,  and  it  only  shews  that  u])on  such  a  process 
the  fiaud  ujM)n  the  state  may  be  given  in  evidence.  In 
th(>  present  case  no  fraud  or  irregularity  has  been  suf-^ 
ficiently  alleged  to  set  aside  the  deed. 

1.  It  is  said  that  the  lands  did  not  lie  in  Washington 
county.  Tbi^  is  no  objection ;  because  the  party  had 
a  right  to  remove  his  entry. 
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9.  The  charge  that  the  ninsideratioii  of  10/.  was    rou^§ 
fraudulently  inserted)  is  tno  vague  and  general.    If  the   xassbb 
party  had  not  paid  the  ICM.  he  was  still  indebted  to  the        v. 
tttate  in  that  sum ;  and  the  deed  is  not  for  that  caus^  wbhdbix 
/Old  as  to  an  innonent  purchaser.  &  al. 

d.  That  th^re  were  no  entries  authorizing  the  war- 
rants. This  objection  is  equivocal^  and  involves  ques- 
tions of  fact  and  law. 

4.  That  the  warrants  were  forgeries. 

The  patent  cannot  be  declared  void  fol*  any  prior  in* 
re|;ularit]r.  In  ejectment  you  must  stop  at  the  patent. 
And  the  prior  patent  gives  the  better  title. 

5.  That  at  the  time  of  the  cession  of  the  lands  to  the 
United  States  there  were  no  entries  authorizing  the 
warrants. 

This  is  in  substance  the  same  as  the  third  objection. 
It  is  too  general  and  vague,  and  involves  fitct  and  law. 

6.  That  no  consideration  was  paid.  This,  if  true, 
does  not  avoid  the  patent;  for  if  the  money  was  not 
paid  Sevier  remains  debtor  for  it  to  the  state. 

With  regard  to  the  letter  to  Glassgow,  it  is  not  ma* 
terial  what  alteration  was  made  as  to  the  consideration. 
No  evidence  of  alteration  was  iroportant,  unless  it  were 
such  alteration  as  would  vacate  the  deed.  This  letter 
contains  no  such  evidence.  It  must  .have  referred  to 
some  other  patent ;  because  the  letter  was  dated  in  No- 
vember, 1795,  and  refera  to  some  instrument  tlien  in- 
complete ;  but  the  patent  in  this  case  was  completed  in 
the  preceding  August. 

As  to  the  issuing  of  the  gnint  by  the  state  of  North 
Carolina  after  the  cession  of  the  territory  to  the  United 
States,  the  act  of  cession  provided  for  the  issuing  of 
such  grants  upon  entries  previously  made.  It  does  not 
appear  that  the  entries  in  this  case  were  not  made  be- 
fore the  cession.  The  PlaintiflTs  grant  was  also  issi.ed 
by  the  state  of  North  Carolina,  fiv^  years  after  the  De- 
fendant's. 
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MtJL't        C.  LEEf  inrepbf. 

XB88EB 

'0*  The  practice  of  E/iriaiidf  m  to  revokiiiK  pateiit8«  is 

mumvuu  ne  rule  respecting  the  laod  laws  of  tbh»  country,    llie 

h  Ajb     register  of  the  laud  «iilice  is  only  an  vffifer  of  the  Ihw; 

■     ■       >     can  transfer  nothing  but  aixording  to  his  authority^ 

and  cannot  grant  contrary  to  law. 

The  patent  is  void  on  its  face.  It  appears  to  hare 
been  obliterated.  It'his  fact»  together  with  the  letter  to 
Gla'^tsgow,  ought  to  have  been  left  to  the  jury  as  tend- 
ing to  prove  a  fraudulent  alt^ntion  in  the  doed. 

Unless  the  patent  conveys  all  the  land  wUkin  the  de- 
scribed bouncSsy  it  is  vague  and  uncertain.  It  cannot 
be  limited  to  the  26«060  acres.  If  U  conveys  any  tiung, 
it  conveys  tue  whole  bO,000  acres. 

Februarji  fti$L    M$int..^TovD,  J. 

MAmsHAL!.*  Ch.  J*  after  stating  lue  case^  delivered 
the  opinion  of  the  Court  as  follows : 

The  first  exception  is  to  the  admission  of  the  grani 
set  up  by  the  Defendants  in  bar  of  the  Plaintiff's  title. 
This  objection  alleges  the  grant  to  be  absolutely  void 
for  tkite  causes. 

The  first  is. 

That  no  grant  could  lawfully  issqe  for  the  quantity 
of  land  expressed  in  this  patent. 

If  this  objection  be  weU  founded,  it  will  be  conclusive. 
Its  correctness  depends  on  the  laws  of  the  state  of  North 
Carolina* 

The  act  of  1777«  ch.  i,  opens  the  land  office  of  the 
state,  and  directs  an  entry-taker  tobe  ap)iointed  in  each 
county,  to  receive  entries  made,  by  the  citizens,  of  its 
vacant  lands.  The  third  section  of  this  act  contains  a 
proviso  that  no  person  shall  be  entitled  to  daini  9t 
greater  quantity  of  land  than  6M  acres,  where  the  sur- 
vey shall  be  boundetf  by  vieaiit  land»  nor  nore  than 


FEURUART  TKUt  IMS.  M 

1|000  acra  IwhTMB  lincA  of  kuid  already  aunreyed  for    MiK^a 
other  persons.  usssbb 

The  fourti^  section  fixes  the  price  of  land  thus  to  be  wxitobul 
entered  M  60  shillings  per  honored  acres ;  after  which     &  ax* 
foUowa  i  proTiso  that  if  any  person  shall  claim  more  i  n 

than  6M  acres  for  himself,  and  100  acres  for  his  wife 
and  each  of  his  chiUren,  be  shall  pay  for  every  hundred 
acivs  exceeding  that  quantity,  five  pounds,  and  so  in 
pr<ipi>rtion«  But  this  pi'rmission  to  take  np  m<ure  than 
the  specified  quantity  of  lands  at  five  pi»unds  for  every 
hundred  acres>  dots  n*)t  extend  to  Washington  connty. 

In  June^  i781»  cb.  7,  the  land  ofllce  was  closed^  and 
further  entri«9S  for  lands,  prohibited.  ^ 

In  Aprils  ITSSp  ch.  2,  the  laml  office  was  again  open- 
ed, and  the  price  of  lands  fixed  at  ten  pounds  for  eacli 
hundred  acres.  The  ninth  section  of  this  act  auth<uizes 
any  citizen  to  enti*r,  with  the  entry-taker  to  be  appoint- 
ed fey  the  assemUyy «« a  daitii  for  any  laiids,  provided 
^  such  claim  does  not  exceed  6^000  acres;'* 

This  act  limits  the  amount  for  which  an  entry  mijrht 
be  made.  Bui^i^  same  person  is  not,  in  tiiis  act,  for- 
bidden to  make  difitr<  nt  entries ;  and  entiies  were  trans- 
ferrabk.  No  prohibition  apiiesni  in  the  act,  which 
shonld  prevent  the  assignee  of  several  entries,  pr  I  he 
per8«in  who  has  inado  several  entries,  from  uniting  them 
in  one  survey  an<i  patent  The  Court  does  not  perceive, 
in  n^asnn  or  in  the  directions  of  the  law  respecting  sur- 
veys,  any  thing  which  should  i]i«train  a  surveyor  from 
including  srvi^ral  entries  in  the  name  survey.  Tiie  form^ 
of  surveys,  which  is  prescribeil  by  law,  if  that  rule 
should  be  considered  as  applirable  to  surveys  made  on 
several  entri,cs  united,  mav  bo  observed,  and,  in  this 
case,  is  observedf  notwithstanding  the  union  of  diSbrent 
entries. 

In  April,  1784,  ch.  f  9,  tlie  lcgi.slature  again  took  up 
this  subject  and,  after  reciting  tfint  it  had  been  found 
impracticable'  to  survey  most  of  the  entries  of  lands 
miUlb  adjoining  the  large  swamps  iii  the  eastern  parts 
of  the  state  agreeable  to  the  manner  directed  by  the 
acts  then  in  force,  without  putting  the  makers  thereof 
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i^ijl's    to  great  and  unnecessary  expenses,  empowered  survey* 

XB88KE    ors  in  tlie  eastern  parts  of  the  state  to  survey  for  any 

V.        person  or  pci-sons,  his  or  tlieir  entries  of  lands  in  or 

WENDELL  adjoining  any  of  the  great  swamps  in  one  entire  survey. 

&  AL. 

— The  third  section  enacts,  « that  where  two  or  more 

<^  persons  shall  have  entered  or  may  hereafter  enter 
« lands  jointly^  or  where  two  or  more  persons  agree  to 
*•  have  their  entries  surveyed  jointly  in  one  or  more 
^*  surveys^  t\.z  surveyor  is  empowered  and  requii'ed  to 
«< survey  the  same  accordingly  in  one  entire  survey; 
<<  and  the  persons  so  agreeing  to  have  their  entries  sur<> 
t*  veyed,  or  entering  lands  Jointly,  shdl  hold  the  same 
<«  as  tenants  in  common,  and  not  as  joint-tenants/^ 

The  fourth  section  8ecui*es  the  same  fees  to  the  sur- 
veyor aftd  secretary  as  they  would  have  been  entitled 
to  claim,  had  the  entries  been  surveyed  and  granted 
separately. 

As  all  lava's  on  the  same  subject  ai*e  to  be  taken  to« 
gcther,  it  is  argued  that  this  act  shows  the  sense  of  the 
legislature  respecting  the  mode  of  surveying  entries, 
and  must  be  taken  into  view  in  exixiunding  the  various 
statutes  on  that  subject.  It  evinces  unequivocally  the 
legislative  opinion  that,  as  the  law  stood  previous  to  its 
passage,  a  joint  survey  of  two  entries  belonging  to  the 
same  person  or  to  different  persons,  could  not  be  made« 
The  right  to  join  different  entries  'in  the  same  sui*vey# 
then,  must  depend  on  this  act. 

The  first  and  second  sections  of  this  act  relate  exclu- 
sively to  entries  made  in  or  adjoining  to  the  great 
Bwatnps  in  the  eastern  parts  of  the  state. 

The  third  section  is  applicable  to  the  whole  country, 
but  ppovides  only  for  the  rase  of  entries  made  by  two 
or  more  persons.  It  is,  therefore,  contended  that  tho 
Court  Cannot  extend  the  provision  to  the  case  of  dis- 
tinct entries  belonpriug  to  the  same  person. 

For  this  distinction  it  is  impossible  to  conceive  a  rea**. 
son.'  No  motive  can  he  imafined  f^ir  all*  wing  two  or 
more  persons  to  unite  their  eifries  in  one  survey,  which 
does  not  apply  with  at  least  as  much  force  for  allowing 
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a  sitiglo  person  to  unite  his  entries  adjoining  earli  other    Foxit'd 
in  one  survey.     It  appears  to  the  Court  that  the  case   lksscb 
comes  completely  within  the  spirit,  and  Is  liot  opposed        v« 
by  the  letter  of  the  law.    The  case  provided  for  is,  wendeil 
«<  where  two  or  more  persons  agree  to  have  their  entries     &  ai- 

«*  surveyed  jointly,**  &c«    Now  this  agreement  does  not — — 

prevent  thesubseqxient  assignment  (»f  the  entries  to  orie 
of  the  parties;  and  the  assignment  is  itself  the  agree- 
ment of  the  assignor  that  the  assignt^  may  survev  tho 
the  entries  jointly  or  separately,  at  his  ele(  tipn.  *  Tho 
CoqH  is  of  opinion  that,  under  a  sound  construction  of 
this  law,  entries  which  might  be  joined  in  one  survey^ 
if  remaining  the  property  of  two  or  more  persons,  may 
be  so  joined,  though  they  become  the  property  of  a  sin« 
gle  person. 

The  second  objection  to  the  admission  of  the  graiu 
iSy  that  the  amount  of  the  consideration  originally  ex- 
pressed on  its  face  appears  to  have  been  torn  out. 

The  grant  stands  thus:  «'for  and  in  consideration 
u  of  —  pounds,**  &C. 

Tlie  Court  is  unanimously  and  clearly  of  opinion  that 
there  is  nothing  in  this  objection.  It  is  not  suggested, 
nor  is  there  any  reason  to  believe,  that  the  words  wore 
obliterated  for  fraudulent  purposes,  or  for  the  purpose 
of  avoiding  the  grant.  They  may  have  beefi  taken  out 
by  some  accident ;  and  there  is  no  difficulty  in  sujiply- 
ing  the  lost  words.  The  consideration  paid  was  ten 
pounds  for  each  hundred  acres;  and  the^'O  can  be  ner 
doubt  tliat  the  word  *•  ten**  is  the  word  which  is  oblite- 
rated. Had  the  whole  grant  been  lost,  a  copy  might 
have  been  given  in  evidence ;  and  it  would  be  strange 
if  the  original  should  be  excluded  because  a  word  which 
could  not  be  mistaken,  and  which,  indeed,  is  not  essen- 
tial to  the  validity  .of  the  grants  has  become  illegible. 

The  third  exception  Is,  that  the  grant,  on  its  face, 
appears  fraudulent,  because  it  has  issued  for  25,060 
acres  of  land,  although  the  lines  which  circumscribe  it^ 
and  which  are  recited  in  it^  comprehend  upwards  of 
50,000  acres« 

Without  inquiring  into  tho  effect  of  a  grant  convey- 
VOL.  IX.  i$ 
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folk's    ing  5a»00Q  Acres  of  land  nnder  a  sale  of  2^»000  acrat 

EB88EE    it  will  be  sufficient  to  t^lisenre  that^  in  tliis  case„  the  sur- 

T.        .plus  land  is  comprehended  in  prior  ^ntries»  and  is  con- 

l^BiroBLL  soquently  not  conveyeil  by  this  grant.    This.ezeeption, 

&  Ai;-     therefore^  is  inapplicable  to  the  case. 
■i  ■     ■ 

It  is  the  opinion  of  this  Court  tliat  there  was  no  er- 
ror in  permitting  the  grant  under  which  the  Defendant 
claimed  title,  to  go  to  the  jur/» 

'i'fie  remaining  exceptions  were  taken  after  tlie  grant 
was  bef<u*e  the  jury,  and  are  for  caust^s  not  apparent  op 
ita  face.  They  present  one  general  question  of  great 
importance  to  land  holders  in.  the  stat^  of  Tennessee. 
It  is  this :'  Is  it^  inany,  and*  ^f  in  any^  in  what,  taseSf 
allowable,  in  an  ejectment,  to  impeach  a  grant  from  the 
9tate,  foi^  caoses  anterior  to  its  being  issued  ?. 

Ill  cases  depending  on  the  statutes  of  .a  state*  aiid 
more  espediaUy  in  those  respecting  titlts  to  land,  this 
C<Nirt  adopts  the  construction  6f  the  state  where  that 
construction  is  settted»  and  can  be  ascertained.  Bttt  it 
is  not  understood  that  the  Courts  of  Tennessee  hare  de^ 
dded  any  otlier  pi»im  bearing  on  the  aulyect  than  this, 
that  under  their  statutes  declaring  an  elder  grant  found- 
ed on  a  younger  entry  to  he  void,  tlie  priority  of  entries 
is  examinable  at  law ;  and  that  a  junior  patent  founded 
on*  a  prior  eiitry  ^hall  prevaif  in  an  ejectment  agaiiista 
senior  patent  founded  on  ajfanior  entity.  The  question 
whether  there  are  otfier  cas^-s  in  which  a  party  may,  at 
law,  go  beyond  the  grant  for  the  purpose  of  avoiding  it^ 
remains  undecided. 

•  The  laws  for  the  sale  of  public  Jarids  ]»*ovide  many 
^ards  to  secure  the  regMlaril^  of  grantFi^  to  protect  the 
incipient  righta-of  individuals,  and  also  to  protect  the 
state  from  imposition.  Officers  are  appointed  to  super- 
intend the  business ;  and  rules  are  framed  prescribing 
their  duty.  These  rules  are,  in  general,  directory;  and 
when  all  the.ph)ceedings  aire  completed  by  a  patent  is- 
sued by  the  authority  of  the  state,  a  compliance  with 
tliese  rules  is  pre-s^pposed.  That  evi*ry  prerequisite 
has  been  performed,  in  an  inference  If^perly  deducible* 
and  which  every  man  has  a  right  to  draw  from  the  ex-« 
istence  of  the  grant  itselt    It  would,  thereforei  be  ex- 
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Iremeiy  nnreaflODable  to  avoid  a  graat  in  any  Court  for  folk's 
irreg^idarities  in  t4ie  conduct  of  those  who  are  appointed  lessbe 
hy  the  government  to  supervise  the  progn  &<tive  course  v* 
of  a  title  from  its  comiuenc^mi  nt  to  its  consummation  wekbbix 
in  a  patent.  But  tliere  are  some  things  so  essential  to  &  al. 
the  validity  of  the  contract^  that  Uie  great  piim  ipl  s  of 
justice  and  of  law  would  be  Ti'*lated«.  did  there  not  exist 
some  tribunal  to  which  an  injured  party  might  appeal^ 
and  in  which  the  means  by  which  an  elder  title  was  ac* 
quiredy  might  be  examined.  In  general*  a  Court  of 
equity  appears  to  be  a  tribunal  better  adapted  to  this 
object  than  a  Court  of  law.  On  an  ejectment^  the  pleads 
ings  give  no  notice  of  those  latent  difects  of  which  the 
party  means  to  avail  himself;  and*  sliould  he  be  allow* 
ed  to  use  tliem^  the  holder  of  the  elder  grant  might  often 
be  surprized.  But  in  equity,  the  specific  points  must , 
be  brought  into  view;  the*  various  circumstances  con- 
nected with  those  points  are  considered ;  and  aU  the 
testimony  respecting  them  may  be  laid  boff>re  the  Court. 
The  defects  in  the  title  are  the  particular  objects  of  in- 
vestigation ;  and  the  decision  of  a  Court  in  the  last  re- 
sort upon  them  is  decisive.  The  Court  may,^.on  a  view 
of  the  whole  case,  annex  equitable  conditions  to  its  de- 
cjreot  or  order  what  m^y  be  reasonable,  without  abso- 
lutely avoiding  a  whole  grant.  In  tlie  general,  then,  a 
Court  of  equity  is  the  more  elif  ible  tribunal  for  these 
questions ;  and  they  ought  to  be  excluded  from  a  Ouort 
of  law.  But  there  are  cases  in  which  a  grant  is  abso- 
lutely void  5  as  where  the  stat<*  has  ho  title  to  the  thing 
granted ;  or  where  tlie  officer  had  no  authority  to  issue 
tiie  grant  In.stich  cases,  tlie  validity  of  the  grant  is 
necessarily  exammable  at  law. 

Having  premised  these  general  principles,  the  Court 
will  proceed  to  consider  the  exceptions  to  the  opinion  of 
the  Cirruit  Court  in  this  case,  and  the  testimony  re- 
jected by  that  opinion. 

Tlie  case  docs  not  present  distinct  exreptipns  to  be 
considered  separately,  but  a  single  <  xreption  to  a  single 
opinion,  rejecting  tlie  whole  testimonv  offered  by  the 
Plaintiff.  '  The  Plaintiff  ofiered  tf»  prove  that  no  entries 
were  ever  matte  autliorizing  the  issuing  of  the  warrants 
on  which  the  grant  to  Sevier  was  ftiutided,  and^that  the 
warrants  themselves  M'ere  forgeries.     He  also  offered 
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naJL^s    to  piH)ve  that,  at  the  tiroo  of  the  ceaaion  to  cbngreas  of 

XESSKE    tlie  territory  in  which  thi^ae  landa  lie,  the  warrants  did 

V.        not  exist,  nor  were  there  any  locations  in  the  office  from 

WEJanBLL  which  they  purport  to  have  issued^  to  justify  their  is- 


In  the  state  of  North  Carolina  itself,  the  want  of  as 
entry  would  seem  to  be  a  defect  sufficient  to  render  a 
grant  null. 

The  act  of  irrr,  which  opens  the  land  office  and  di- 
l*ects  the  appointment  of  an  officer  in  each  county,  de- 
nominated an  entry-taker,  to  receive  entries  of  all  va- 
cant lands  in  his  county,  directs  the  enti^  taker,  if  the 
lands  shall  not  be  claimed  by  some  other  person  within 
three  months,  to  dcUver  to  the  party  a  copy  of  the  en- 
try, with  its  priiper  number,  and  an  order  to  the  county 
surveyor  to  survey  the  same.  This  order  is  called  a 
warrant 

The  ninth  section  of  the  act  then  declares,  <<  that 
<«  every  right,  &c.  by  any  person  or  persons  set  up  or 
«<  pretended  to  any  of  the  before  mentioned  lands,  which 
«  shall  not  be  obtained  in  manner  by  this  act  directed, 
«<  or  by  purchase  or  inheritance  from  some  person  or 
<«  liersons  becoming  proprietors  by  virtud  thereof,  or 
«  which  shall  be  obtained  in  fraud,  evasion  or  elusion 
•<of  the  provisions  and  i*esti*ictions  thereof,  shall  be 
<«  deemed  and  arc  hereby  declared  utterlv  void.** 

The  act  of  1783,  which  agains  opens  the  land  office, 
^piNiints  an  entry-taker  for  the  western  district,  and 
pnscribes  rules  for  making  entries  in  his  office,  and  for 
granting  warrants  similar  to  those  which  had  been 
framed  for  the  government  of  the  entry-takers  of  the 
respective  counties. 

In  the  year  1789  North  Carolina  ceded  to  congress 
the  territory  in  which  the  lands  lie  for  which  Sevier's 
^nt  was  made,  reserving,  hbwever,  all  existing  rights 
junder  tlie  state,  which  were  to  be  perfected  according 
to  the  laws  of  North  parolina.  This  cession  was  ac- 
cepted by  congress. 

Sevior^s  survey  is  dated  on  the  sath^ay  of  May,  1795. 
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The  lands  for  which  the  warrants  were  grantedf  by    fqlk'k 
virtue  of  which  the  survey  was  madef  lie  within  that  lessee 
district  of  cuuntry  lor  which  the  land  oflke  was  opened       v. 
by  the  act  of  1777.    Had  tiie  survey  been  made  on  the  wendeix 
land  originally  claimed  by  these  warrants^  it  must  have     &  ai.. 
been  a  case  directly  within  the  ninth  section  of  the  act  j  i 

and  the  right  is  declared  by  tliat  section  to  be  utterly 
void.  But  the  survey  was  made  on  different  lands  by 
virtue  of  an  act  which  emfMiwers  tlie  surveyor  so  to  do 
in  all  cases  of  entries  on  lands  pre^  lusly  appropriated. 
This  clause  in  the  law,  howevier,  does  not  authorize  a 
survey  where  no  entry  has  ibeen  made ;  and  such  sur- 
vey would  also  come  completely  within  the  provision  of 
the  ninth  section.  In  such  case^  there  is  no  power  in 
the  agents  of  the  state  to  make  the  grant;  and  a  gi*ant 
SQ  obtained  is  declared  to  be  void. 

This  subject  is  placed  in  a  very  strong  point  of  view 
by  considering  it  in  connexion  with  the  cession  made  to 
the  United  States.  After  that  cession,  the  state  of 
^orth  Carolina  had  no  power  to  sell  an  acre  of  land 
within  the  ceded  territory.  No  right  could  be  acquired 
under  the  laws  of  that  state.  But  the  right  was  reserv* 
ed  to  perfect  incipient  titles.  The  fact  that  this  title 
accrued  before  the  cession  does  not  appear  on  the  face 
of  the  grant.  It  is,  of  course,  open  to  examination. 
The  survey  was  not  made  until  May,  1795,  many  years 
posterior  to  the  cession.  It  purports,  however,  to  have 
been  made  by  virtue  of  certaiin  warrants  founded  on  en- 
tries which  may  have  been  made  before  the  cession. 
But  if  these  warrants  had  no  existence  at  the  time  of 
the  cession,  if  there  were  no  entries  to  justify  them, 
what  right  could  this  grantee  have  had  at  tlie  time  of 
the  cession?  The  Court  can  pei*ceive  none;  and  if 
none  existed,  the  grant  is  void  for  want  of  power  in  the 
state  of  North  Carolina  to.  make  it. 

If,  as  the  Plaintiff"  offered  to  proV»  the  entries  were 
never  made,  and  the  warrants  were  forgeries,  then  no 
right  accrued  under  the  act  of  1777;  no  purchase  6t 
the  land  was  made  frdm  the  state ;  and,  independent  of 
the  act  of  cession  to  the  United  States,  the  grant  is  void 
by  the  express  words  of  the  law. 

}t  entries  were  made  in  the  county  of  Washington. 
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volr's    but  no.  commencement  of  ri/^t  hsid  taken  place  in  the 

usssEK    ceded  territorjr  previous  to  tite  ceHsion^  no  as  to  brin; 

V.    .     the  party  withip  the  h?servation  cimttiined  in  the  art  of 

WEHDELL  cession*  then  tfie  grant  must  be  void,  th^re  bein^*  no  au- 

&  aIm     thoritj  in  tlie  grantor  to  make  it     In  rejecting  restimo- 

t       ny  to  tlicsfvpointSy  tlie  Orcuit  Court  erred;  and  their 

judgment  must  be  reversed^  and  the  cause  remanded  for 

a  n^w  trial. 


1815.  THE  SHIP  RICHMOND, 

e^        ISth.  V. 

THE  UNITED  STATES. 


MsenL..Jl6Bif,  Jl 


The  non-m-  APPEAL  from  the  sentence  of  the  Circuit  Court  for 
tereoone  net  the  rtiHtrict  of  Georgia  affirming  the  sentence  of  the  dL- 
j2J''v<rt'*iJp  ^'^^  Court,  wliich  condcmne<l  th^  ship  Richmond,  for  a 
p.  13,  whieh  J  Violation  of  the  non-interc&iirsc  act  of  :28th  of  June,  1809, 
'Ttomd  ^^  ^^'  *^*  P*  *'^*  ^y  departing  from  Philadelphia,  bound  on 
^,/,ttoiip^t^  foreign  voyage  to  a  permitted  port,  without  baring 
to  give  bond  iu  given  bond  not  to  go  to  a  prohibited  port. 

•eiiuMie«i-go  The  case  was  argued  hjr  Harper  for  the  Appellant 
**i?.?*5***  W"d  Joi*Bs  and  PiJ^NBTfor  the  United  States. 

port,  is  iippli- 

oftbi«toHTet.  February  22d.    Mseid  ...Todb,  J. 

•el  snilmg  in 
Mlut. 

jf  Amerefumt      MARSHALL,'  CL  J*  delivered  the  oniBion  of  tlie  Coui't 

United  Stmc^  ^  1«1I0>\S  . 
W  tailed  by 

Jcth^uIifiSr  ^^^  ^^^^  Riclimond,  an  American  registered  vessel, 
r^uss  iHtiiin  sailed  from  Piiiladelphia  in  ballasf,  in  December,  1809, 
tiK,  teititomi  with  a  clearance  for  New  York,  but  proceeded  to  Ports- 
?fti^  •^  mouth  in  Gi-cat  Britain,  wliere  she  arrives!  in  1810.  She 
friradiy  pow-  made  two  voyages  to  \melia  island  in  Bast  Florida, 
Sliofthel^  •'"^'•"S  ^^^  second  of  which  she  was  seized  in  St  Mary's 
oc the  United  Hver  bv  guu-boat  N^  6^  January  14tli,  iSifif  h^A}U 
2«J2i^».^  belled  in  the  district  Cou  toT  Georgia,  for  violating  the 
Ui&t^w*     Act  passed  the  .28  th  of  June^  1809^  for  amending  the  non- 
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iutercoiirae  law.    The  Richmond  was  condemned  in  both      shif 
the  dintrict  and  circaii  Courts,  anil  from  their  sentence  ricumoi^d 
the  Clatmauts'  have  appcaU^l  to,  this  Court  r. 

IT.STATES* 

The  Claimants  contend,  

vhidi  miut  be 

U  That  the  veasd  was  not  Uable  to  forfeiture.  S&?W 

governments^ 

2.  Tliat  ike  seizure  was  made  within  iho  territory  ot'^^^'^^ 
Spain,  and  that  all  proceedings  founded  thereon  areznnceofit. 
void*  ^***^  ^^  *'*^* 

■not  oooneet 
thattreipafl^ 

Wh(*n  the  Richmond  sailed  from  PhUadelphia,  com-  «ith  the  tab- 
mercial  intercourse  between  the  ports  of  6re-at  Britain,  ^''^t£  oil 
and  those  of  the  l)nit(*d  States,  was  i>ermitted.    But'thp  wi  authoritj, 
act  of  the  28lh  of  June;  1809,  voL  lO,  p.  13,  enacts,  thK^'^^^^S^I 
<<iio  ship  or  Vf ssel  bound  to  a  foiTign  iiort  or  place  ^\  itli  tikt  Court,  m 
^  wliich  comtiiercial  mtercourne  lias  been  or  may  be  thus  ••^<^«inui  ihm 
«  penniitcd,  except,  &c.  shall  be  allowed  to  deimii  unless ^ courTa- 
"the  owner  or  ow/ieis,  consignee  or  factor  of  such  ship  gainstthcTf*- 
«  or  Vi*88f]  shall,  with  tlie  master,  have  given  bond,  with  ^ 
«one  or  more  snretleB,  to  the.  United  States,,  in  a  siim 
<<  double  the  value  of  the  vessel  aiid  cargo,  that  the  vcs- 
«8el  shall  not  procee-d^to  any  pcu^.or  place  Avith  which 
<<  commercial  intercourse,  is  not  thus  jicrmiited,  nor  be 
<«  directly  nor  indirectly  engaged  during  the  voyage  in 
<<  any  tralde  with  such  port  or  place.''    Jf  a  vessel  sbalA 
depart  withovt  having  gi^en  such  bond,  tbo  vessel  with 
her  cargo  are  declared  to  be  wholly  forfeited* 

It  is  contended  tliat  this  act  does  not  apply  to  vessels 
departing  from  the  United  States  to  a  poniiilted  porc  in 
ballast* 

Tlie  art  is  certainly  not  expi-esscd  with  all  the  pre^ir 
sion  that  could  be  winhed.  The  case  contemplated. by 
the  legislature  most  probably  was  that  of  a  ye><sel  sailing 
with  a  cargo  ;  but  tlit*re  is  reason  1o  h<  Hove  tiiat  a  ve$- 
sel  departing  in  ballast  also,  was  within  the  m<;aning  and 
Intent  of  the  law.'  The  boud  is  provi^Ird  to  prevent  a 
breach  of  the  existing  restrictive  laws  1./  a  Vessel  clear- 
ing out  or  sailing  for  a  pennitt  d  port,  but  actually  pro« 
ceeding  to  a  prohibited  port  l^ts  might  be  done  by  a 
vessel  with  or  without  a  cargo ;  an<  the  condiUon  of  the 
bend  would  be  violated,  in  its  letter  as  well  as  spirit^  by 
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SHIP      th^  re&sels  si^tlins  without  the  cargo  to  a  prohibited  port, 

ttiCHMoNoTlie  Court  iitiderstanda  the  law»  thcn«  directing  a  bond 

V.        to  be  given  in  double  the  value  of  the  vessel  and  cargo^ 

tr.sTvrKs.  to  apply  to  :he  cargo  if  there  be  a  cargo,  but  to  the  ves- 

.•^— ^ — ^—  sel  only  if  there  be  no  cal*go. 

The  seizure  of  an  American  vessel  within  the  territo- 
rial  jurisdiction  of  a  foreign  power,  is  certainly  an  of- 
fence  against  that  power,  which  must  be  adjusted  be- 
tween the  two  governments.  This  Court  can  take  no 
cognisance  of  it ;  and  the  majority- of  the  Court  is  of 
opinion  that  the  lav/  does  not  cimnect  that  trespass,  if 
it  be  one,  with  the  subsequent  seizure  by  the  civil  au- 
thority, under  the  process  of  the  District  Court,  so  as  to 
annul  the  proceedings  of  that  Court  against  the  vessel. 
One  judge,  who  does  not  concur  in  this  opinion,  consid- 
ers tlie  testimony  as  sufBclent  to  prove  that  the  ilich- 
mond,  when  first  seized  by  the  gun-boat,  was  within  the 
jurisdictional  limits  of  the  United  States. 

The  sentence  is  afBrmed  with  costs. 


1815.  AUNOLD  Aim  others 

Feb.        -934.  T. 

THE  UNITED  STATES. 


The  ddiMe  ERROR  to  tlic  Circuit  Court,  for  the  district  of  Rhode 
datjct  imposed  Island,  ifi  an  action  of  debt,  upon  a  bond  in  the  penalty 
bjr  the  »ct  or  of  5400  doUaps,  given  July  2d,  181«,  Tor  duties  at  the 
MciuBd  IpS  cfustoin  h6usc.  The  cause  was  decided  below  uiwn  de- 
g9oA»  which  murer  to  tfie  pleas  of  ttie  Defendants  who  were  the  prin- 
2^^;^^^  cipal  and  sureties  in  the  bond. 

trjet  CO*  that 

T^*  «»ittit^  '*  was^an  action  of  debt  on  a  bond,  tlated  July  2, 1812, 
if  im'JIaSr  given  to  the  United  States  for  S3400.*  Thf  condition  of 
tido,  «o  at  to  the  bond,  is  as  follows,  viz.  "  The  condition  of  this 
^£uodu^  '*  obligation  is  such,  that  if  the'  above  bounden,  8.  G. 
k >  i^ocmry  *f  Arnold,  &c«  shall  and  do,  on  or  before  the  2d  day  of 
Sbrre^ISouW^  "  October  next,  well  and  truly  pay  or  cause  to  be  paid 
be  an  tfrri^^i  <'  uuto  thc  Collector  of  the  customs  for  the  district  of  Pro- 
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«<videncefor  die  time  being,  the  sum  of  {$1700,  ortbe   abnoi«0 
•*  amount  of  duties  to  be  asccrUiined  a$  due,  and  arising  on  &  oth£B$ 
€t certain  goodsv  wares  and  merchandize  entiTed.b)'  the        v» 
<<  above  bounden  S.  G.  Aniold»  as  imported  in  the  brig  upstates. 
«  Dover,  R*  Kenner,  master^  from  Havanna,  as  per  en-  ■ 

«.try  dated  tlits  day,  then  the  above  oidigatioii  to  be  void»  ^thin  the  u- 
«  &c/*    The  following  indorsement  is  on  the  bqnd,  viz.   Stou^iSTofi 

oolleotiOQ   dk- 

«  Amount  of  duties  ascertained  as  ibu,  1708  dollars  and  ^..'Xs^'E 

«  88  cents.  roH»  'of  soim 

THOMAS  PECKHAM,  Junr.     fiort  oi  i^uy. 

Scrab.      Thiit 
il'the  rmuUtiod 

Deputy  Cdledor.^*     ofabomibetp 

^     ^  pay  1700  dol. . 

_4,        __    -      -      ,         t      •    .      .     .  .  ,  .,         lani,  or  thf  du- 

The  Defendants  pleaded*  tliat,  as  to  1708   dollars  tktwiuehn^ 
imd  58  centst  part  an«l  parcel  of  said  sum  of  34^0  dol-  J|JbJ'5Se«'**^ 
lars  demanded  by.  the  riaintiSs*  with  the  interest  there-  eeruOo  ^^S^ 
on  from  the  day  whei,^n  the  same  was  payable*  to  the  imported,  a  it 
time  of  the  plea,  being  IS  dollars  and  S8  cents*  they  owe  u^'^om»  oCl 
the  Plaintiffs  the  same^  being  in  the  whole  the  sum  of  up^e  to  dh- 
17:21  dollars  and  76  cents  i  and  that  as  t^  the  whole  re-  J^SPb-*^. 
sidueofthe  sum  demanded*  the  defendants  say*  that  th  re-  ment  of  Se' 
for  the  Plaintiffs,  their  said  action  ought  nt)t  to  have  and  ^^^  ****^ 
maintain,  because  they  say*  «that  the  brig  Dnvrr  in  the  ^  n^,  at 
**  condition  of  the  said  bond  mentioned,  sailed  from  Ha-  i»v,  reoufer 
«« vanna,  on  the  16th  day  of  June,  A.  D.  181a5,  bound  to  the  "^Z^"^  t^ 
<<  said  district  of  Proyidence,  and  that  she  arrived  within  bond.  ' 
« the  United  ataJUn,  on  the  50th  day  of  June*  181«,  and  ^1^,^,, 
«'<  within  the  said  district  of  Providence,  on  the  1st  day  of  to  bo  made 
<<  July,  A.  D«18i2f  having  on  board  the  said  goods,  &c«  ^J^^  tSLdf 
«<  mentioned  in  the  condition  which  said  goods*  ftc.  were  oT^whidi  ti^ 
«<  imported  into  the  said  United  States*  on  the  said  50th  set  »  done,  k 
•*  day  of  June*  1812,  and  ii^to  the  said  district  of  Providence,  ^^  in«i«>^' 
«<on  the  said  1st  day  of  July*  llilS*  in  the  brig  DoverV 
«  &c.  that  Providence  is  the  silt^  port  of  entry  in  the 
«said  district  of  Providence*  and  that  on  the*said  2d  of 
**  July,  IS  12*  the  said  goods*  &c.  were  duly  entered  at  the 
<<<  custom  house  in  the  said  district  of  Providence,  as  im- 
<•  ported  in  the  said  brig  Dover,  &r.  the  Defendants 
'<  further  aVer*  that  the  bond  aforesaid,   was  made^ 
<< executed   and    given   by  them   to  the  Plaintiffs  as 
^'aforesaid,  for  securing  the  duties  due  on  the  said 
<<  goods,    so    imported    as    alorcsaid*    in    conformity^ 
^witli*  and  by  virtue  and  in  pi;i*siianco  of*  the  act  of 
*f  the  congress^  kc.  passed  on  tlie  lOtli  d^y  of  August, 
VOL.  IX.  i* 
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ARtf OLD  <<  1 799,  cnt' tied  «<  an  act  iiiaking  furtlier  provision  for  the 
&  OTHERS  *•  p  j»»ttui  ot  tlic  di*bt8  ot  the  bitited  !)<al68,''  and  also 
T.  **  a  cell  am  other  act  i >f  coiigress,  |ia8S«^  on  the  7th  day 
U.8TATE8.  **  of  Jiinif  1794,  V  nil  tied  *•  an  actlayiitg  additional  duties 
<•  on  icoods,  kA\  ini|Nii'ted  into  the  Uniteil  States.'^  The 
•*  Defendants  also  aver,  that  the  duties  doe  b>  the  acts 
^aforesaid,  on  the  importation  of  said  goods,  .&c.  in 
'<  manner  aforesaid,  amounted  at  tlie  time  of  the  impor- 
^  tati'in  of  the  same  as  afo*  esaid,  to  the  aforesaid  sum  of 
«*  1708  dollars  and  .S8  cents,  and  no  more,  and  ^ere  then 
**  and  there  ascirtatntd  by  the  satd  deputy  collector,  to 
**  thfct  suni  and  no  more,  according  to  the  condition  t^said 
«  bondf  and  in  pursuance  of  the  provisions  o(  said  statutes. 
<<They  aUoaver,  that  at  the  time  of  the  entering  of  the  said 
«'  goods,  &c.  at  the  custom  house,  as  aforesaid,  on  tlie  said  2d 
<'day  of  July,  1 81  ^  neither  they,  the  Defendants,  nor 
'''the  collector  of  tlie  customs  for  said 'district  of  Pr«»vi- 
*f  dence,  had  an>  knowledge  of  the  act,  entitled  •«  an  act 
<<  for  imposing  additional  duties  u|N>n  all  goods,  Ac.  im- 
<<  ported  from  any  foreign  port  or  place,  and  for  other 
^<  pnrposrs,**  passed  on  the  1st  day  of  J«ly«  181t ;  nor 
••  was  the  said  last  mentioned  act  pitMnolgated,  publish- 
•'  ed  and  madf^  known,  at  tlie  district  of  Prividence  aa. 
•<  aforesaid^  at  the  time  of  making  the  said  entry,  as 
<<  aforesaid,  and  this  the  Defendants  are  ready  ^to 
"  verify,  to. 

To  this  vlea,  the  Plaintiflb  demurred. 

In  the  Circuit  Court,  judgment  was  rendered  fmr  tlie 
Plaintiffs,  for  Si2S  dollars  and  90  cents. 

PiTKiir,  On  tlte  part  of  the  Plaintiffs  in  erroTf  con- 
tcndeil, 

.  1.  That  the  act  imposing  double  duties  could  jfiot, 
on  prrncipleH  of  law,  or  justice,  be  considered  bh  in  ope- 
ration until  the  2d  day  of  July.  The  words  of  Uiat  act 
are :  that  <<  an  adiKttonal  duty,  Ulc.  shall  be  levied  and 
<< collected  upon  hII  goods,  Ac.  which  8hall,^/rom  ond  o/- 
•tier  tlie  passing  oj  this  aetf  be  imported  into  the  United 
«  States,  &t." 

The  act  was  approved  by  the  president  on  ttie  ist  day 
of  July,  181^    BV  tlie  soiitad  coiistnictkm  of  thu  words, 
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**fr(»n  ^xiA  after  the  passing  of  this  acV'  it  is  contended  arf6i,d 

that  the  first  ilaj  of  July,  must  be  excluded;  (hat  the  & 0TH£fts 

Bieaning  is  the  hdme,  as  if  tht^  words  used  had  been  from        v. 

and  after  the  Ist  day  of  Ji  ly,  in  which' rase  the  1st  day  t.sTATKs. 

of  July  wotf:d  certainly  be  excliHled,  and  the  act  would    — -— — — 

not  be  in  force  until  after  that  day.  <«  Ft'ohi  and  after  the 

passing  this  act^"  have  al-^o  the  same  meaning,  as  finiiti 

and  after  Hue  tinier  of  pass'ng  the  act.  The  question  would 

then  occur,  as  it  now  d()«s>  when  or  at  what  time  was 

the  act  passedf  the  answer  is  on  the  lstda>  of  July ,  and 

of  course,  unless  there  ^refractions  of  a  day,  the  duties 

could  not  be  levied  and  collected  until  after  that  day. 

The  act  repealing  the  duty  on  salt  passed  in  1807,  de« 

dares,  <<that^}r*and  (tfter  the;  31st  day  of  December 

<'  next,  so  much  of  any  act  as  lays  a  duty  on  iniported 

«<  salt,  be  and  the  same  is  tereby  repealed,  and/ram  r.nd 

«<  after  the  day  last  aforesaid^  salt  shall  be  imiioited,  Jcc 

"  duty  free.^ 

XNo  one  has  ever  pretended,  that  salt  could  be  import- 
ed duty  free,  until  the  1st  day  of  Januar}*,  becausi'  it 
c<iuld  fiot  be  so  imported,  until  from  and  after  the  Aay 
preceding.  The  Court  must  undoubtedly  give  such  a 
construction  to  the  act,  as  that  no.Htizen  can,  Infposnlri- 
Uty  be  subjected  to  its  operation  before  it  had  actually 
passed.  In  order  to  prevent  tlijs,  the  Court  must  either 
exclude  the  1st  day  of  July  altogether,  or  they  must  ad- 
mit fractions  of  a  day,  and  suffer  an  enquiry  into  the 
very  moment  of  time  on  that  day,  when  tlie  act  received 
the  signature  of  the  prt^sidont,  and^  was  lodged  in  the 
office  of  the  secretary  of  state. 

If  a  vessel  had  arrived  in  the  morning  of  the  1st  day 
of  July,  and  the  act  was  not  in  fact  approved  by  the  pre- 
sident, until  the  aQemoon  of  that  day,  it  canntit  be  pre- 
tended, that  the  goods  brti^ght  in  sach  vessel,  *were  im- 
ported **fr(nn  and  after  the  passing  of  the  act''  It  is 
well  known,  that  acts  arc  not  gv^nerally  presented  to  the 
president  for  his  approbation,  until  about  the  middle 
of  the  day,  and  on  the  last  dav  Of  tlie  session^  fre- 
quently not  until  nearly  the  last  hour  of  the  day.  Tlie 
dUBcuIties  however,  attending  an  enquiry  of  tb.s  nature^ 
as  well  as  the  impv.<pricty  of  calling  on  the  president 
for  information,  us  to  %M  moment  when  a  law  received 
his  sanction,  may  perhaps  be  sufficient  indncementi  for 
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Alurou}    tho  Coart  to  say,  that  when  the  rights  and  iiitei*ests  of 

v»        the  ciUzens  are  so  materially  invoivedy  and  when  by  liio 

Ac  OTHERS  express  words  of  the  act,  it  is  not  to  take  effect,  until 

V.8TATES.  from  and  after  the  passing  of  the  same,  they  will,  as  a 

— ^— 1^  general  rule  exclude  the  day  on  which  it  passed.    The 

autliorities,  which  have  a  bearing  on  this  question  are 

various  and  contradictory.    In  the  case  of  Pngh  ^  wife 

V.  Duke  ofLeedSf  Cow})er7±^f  tliese  authorities  are  re* 

ferred  to  and  commented  upon  by  lord  Mansfield  with 

his  usual  ability  and  sound  sense. 

Much  more  subtlety  than  argument  has  been  used  to 
prove  a  difference  in  the  meaning  of  woi*d9  made  useo^ 
in  instruments,  to  shew  the  time,  when  they  should  take 
effect.  When  the  words  have  been  «*  from  the  date,"  the 
Court  have  sometimes  said,  it  should  include  the  day,  and 
wheiT  the  words  have  been  «•  from  the  day  of  the  date,** 
it  sliould  exclude  Uio  day.  In  some  cases  the  Courts 
have  cirtirojy  tTJcctcd  this  distinction,  and  have  said,  that 
they  do  or  may  mean  tin*  same  thing.  In  tiie  case  of 
BdUuds  V.  JIcsleTf  1  Lord  llaynwiuU  280,  on  a  bill  of  ex- 
change, payable  10  days  after  sight,  the  Court,  two 
jurlges  agains^  our,  decided,  that  tiic  day  on  which  the 
bill  was  presented  for  payment  was  included.  This 
ojrlnion,  however,  was  against  the  custom  and  practice 
of  merchants.  In  the  case  of  liailer  v..  Askf  1  Lord  Ray^ 
mond,  IK  SB^  tho  following  distinction  is  made  by  coiin- 
scl.  and  is  adinilt<d  by  one  of  the  judges,  and  not  con- 
tradirU»d  by  tho  others',  <•  that  the  words"  from  the  date 
<Mvltcn  used  to  pass  on  interest  included  the  day,  aliterf 
<<  when  used  by  way  of  computQtion  on  mattei*s  of  ac- 
<<  count."  This  distinction  is  in  some  measure  recogni« 
7ed  by  lord  Mansfield,  in  the  above  caseof  Pn^fr  ^  LeedSf 
in  Cowper.  hi  this  last  case  ioi*d  Mansfield  says,  that 
the  words  "  from  the  date,'*  or  ••  from  the  day  of  tlie 
•Mlate."  may  be  either  inclonive  or  exclusive,  according 
to  the  suiyect  matter,  and  may  be  construed  either  way, 
to  give  effect  to  the  transaction,  or  for  tlic  furtlierance  of 
justice  between  parties.  In  the  case  now  before  the 
Court,  it  is  not  necessary  to  include  the  day,  for  the  ])ur- 
posc  of  giving  effect  and"" validity  to  the  law;  and  in 
case  the/dny  is  included,  manifest  injustice  may,  and  in 
all  pi-obahility  will  happen  to  the  citizens  of  the  United 
States.  For,  if  there  can  be  no  fractious  of  a  day,  the 
act  must  in  legal  contemplation beconsidered  as  in  force^ 
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from  the  first  moment  of  tlie  day,  on  wliich  it  received   abhold 
the  sanction  af  the  president.     It  is  Understoodf  that  by  &  othbrs 
the  construction-  at  the  treasury,  the  1st  day  of  July,  is        v. 
excludedt  and  that  the  accounts  of  the  collectors  of  the  u.states. 
customs  ai*e  allsc^ttled,  excluding  double  duties,  on  goods  — • — - — 
whicU  arrivoi  on  that  day. 

2.  Even  If  the  act  went  into  operation  on  the  1st  day 
of  July,,  then  was  this  case  a  complete  Importation,  be- 
fore that  time,  llie  vessel  and  c^rgo  ai'rived  within  the 
IT.  States,  and  within  the  limits  of  the  state  of  R.  Island, 
on  the  SOth  day  of  June,  and  the  importation  was  th^n  i)er< 
fected.  Importation  does  not  imply  a  bringing  into  any 
particular  port,  to  which  the  vessel  may  be  destined ;  a 
bringing  within  the  jurisdictional  limits  of  the  U.  States, 
either  on  land  or  water,'  is  an  importation.  -  Importing  and 
bringing  into  the  U.  StateSf  are  used  synonimously  in  vari- 
ous sections  of  the  collection  law,  and  the  fair  interpreta- 
tion of  both  expressions  is,  that  an  importation  is  no  more 
than  voluntarily  introducing  property  within  the  juris- 
diction of  the  United  States  generally,  and  does  not  re* 
quire  its  actual  arrival  at  the  port  of  its  destination. 
The  moment  a  cargo  so  arrives  within  the  United  States', 
and  before  it  reaches  its  port  otdestination,  the  right  of 
the  United  States,  attaches  to  it  A  manifest  of  the  ci^r- 
go  must  be  delivered  to  their  officers,  and  the  cargo  sub- 
jected in  some  degree  to ,  their  control.  The  U.  States 
then  have,  at  least,  an  inchoate  right  to  duties,  ofwhich 
the  owner,  cannot  deprive  them  except  by  exportatioUf 
without  unladihg ;  the  right  to  the  duties  accrues,  on  th^ 
first  entry  of  the  vessel  into  the  waters  of  the  United 
States,  and  not  after  her  arrival  at  her  port  of  destination^ 
and  no  new  right,  on  such  arri vat,  accrues,, except  tlie 
secondary  right  of  ascertaining  the  amount  of  duties  to  bo 
paid,  and  the  extent  of  the  security  required  for  them,  ' 
which  could  not  be  ascertained,  tiU  after  an  (ictual  en- 
try at  the  custom  house.  The  coming  in  of  the  vessel  to 
the  waters  of  the  United  States,  licr  proceeding  to  her 
destined  port,  her  entry  there,  is  one  transaction,  and  is 
one  act  in  relation  to  duties ;  and  when  she  reaches 
her  destined  port  and  enters  there,  the  right  of  the  Uni> 
tod  States  attaches  as  from  the  first  moment  of  her  com- 
ing within  the  jurisdictional  limits  of  the  United  States, 
and  the  responsibilities  of  the  owner  cannot  be  inci*eased 
or  varied  to  his  ir\jary,  by  subsequent  acts  of  the  govern  - 
ment 
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AUKOLD        I1ie  56th  sortion  of  the  law  clearly  'liscriQiuiatrs  be- 
II  others  tween  imiiortation  ami  entry.    B>  the  collection  iaw^  and 
T.        all  the  forms  of  maniffstf  entry^  &c.  it  is  clearly  evinced 
U.9TAT  £3.  that  imiKirtation  precedes  entry. 

To  Constitute  an  imfiortationf  there  must  be  a  volunta-r 
ry  bi-in^u^  of  f^idH  into  the  United  States;  the  vessel 
must  h?  boviid  to  the  United  States,  with  an  intent  there 
to  unlade  her  r.ar^,  or  to^enter  the  same  for  exportation 
without  unlading. 

Coming  in  by  stress  of  weather  or  other  necessity  ia 
not  a  legal  iinportatiun. 

.  By  a  construction  given  to  the  navigation  acts  of 
Grt-at  Britain,  coming  into  a  port,  with  an  intent  .to  >in-> 
lade,  aitdough  bulk  be  not  brtiken,  is  an  importation, 
hut  a  mere  coming  within  the  limits  of  a  port,  without 
ai>y  intent  to  break  hulk,  or  unlade,  is  not  an  impiirtationy 
eith'  r  to  make  the  customs  become  duBf  or  to  subject  the 
ship  or  gooflH  to  foift  ituro,  or  to  oblige  tlie.  master  to  re« 
port,  or  make  entry,  &c.  (Bttv^s  Histary  qftlu  law  of 
shippings  260.^ 

So  goods  siezod  in  a  ship  20  miles  below  the  Hope^ 
hut  witltin  th'*  limits  of  the  jiort  of  London^  are  consider^ 
ed  as  au  impoitation>  fRecvtSfP^  261.J 

It  is  bclievod  also,  tiiat,  under  our  noti-importation 
law,  anival  at  any  particular  poi't  of  destination,  is^ot 
nercssury  to  cunstlrute  an  offence  under  that  act,  but 
that  if  the  vessel  is  bound  to  tlio  United  Slatea  with  an 
intent  there  to  unlade  her  rarero.  the  forWtur^  is  incur.* 
red  tlip  moment  the  vesst*!  vuluntarily  enters  th(*  limits  oi 
the  United  States.  The  words  in  the  collection  law  and 
non^iniportation  actt  are  the  same,  vi«.  ^*  Imported  into 
^fihe  United  States,''  &c. 

d.  tf,  however,  the  importation  was  not  so  complete, 
as  that  the  duties  accrued,  on  the  arrival  of  the  veasei 
within  the  jurisdictional  limits  of  the  United  States  ;  it 
is  contended,  that  the  iroportati*»n  was  p  ifocted,  and  the 
right  of  the  Uniteil  States  to  duties  complete,  on  her  ar- 
rival  within  the  limits  of  any  district  of  the  customs  of 
the  United  states. 
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The  vessel,  in  the  cane  before  the  Court,  as  is  cotiFes-   abkolb 
sod  by  the  phadings,  arrived  within  the  limits  ot*  the  &  otueos 
district  of  Providt*nce,  which  Is  about  20  miles,  within        ft. 
the  jurisdictional  limits  of  the  United  States,  on  the  ist  u.states. 
day  of  July ;  and  if,  in  the  fisral  sense  of  the  tcrnu  this  • 

C9nstituted  an  importation,  and  tlie  law  did  not  take  ef- 
fect' until  the  :2d  day  of  July,  the  goods  so  iiQp  tidx^d,  can- 
not be  subject  to  the  duties  imposed  b>  thiit  Itct*'  We  are 
aware  of  tlie  decision  of  the  Court,  in  ISlOrin  the  case 
or  the  Uniled^States  r.  VowfU  ^  M^Clean,  in  b  Cranc/u 
The  distinc  tloQ  there  taken  by  the  counsel  for  the  De- 
ff-^ndants,  betwren  a  district  and  s^jwrt  of  entry,  is  recog- 
nized by  the  diurt  as  correct.  The  CouK  say,  •*tho 
'^  dutieii  did  n4>t  accrue,  in  the  fiscal  sense  of  the  term, 
**  uutil  the  vessel  arrived  at  the  port  of  entry.*' 

But  with  great  deference  we  contend  tliat  the  time  of 
impartationf  even  in  Uie  liscal  sense  of  the  term,  is  not 
ascertained  merely  by  the  entr>  of  tiie  masti  r,  or  of  the 
owner  or  consignee  at  t!»c  custom  house,  but  by  the  arri- 
val of  tiie  vrssel  in  the  United  States,  or  within  the  limits 
of  some  place  in  the  United  Statrs,  designated  by  law. 
Whether  this  place  be  a  port  of  entry,  strictly  so  called^ 
or  a  district,  the  master  and  ownef  have  time  given  them 
by  law,  witliin  which,  after  such  arrival,  tliey  aiv  allow- 
ed to(  make  their  entries  at  the  custom  house.  Suppose 
the  vessel,  in  this  very  case,- had  arrivc'd  at  the  port  of 
Providence*,  on  the  SOth  day  of  June,  at  tM^elve  o'clock 
the  master  would  be  allowed,  until  twelve  o'clock  tlie 
next  day,  to  make  his  first  report  to  the  collector,  and 
be  would  not  be  obliged  to  exhibit  a  manifest  of  his  car- 
go, before  48  hours  after  his  arrival,  which  would  not  bo 
until  the  2d  day  of  July ;  and  the  owner  or  consignee  is 
alf^wed  16  days,  after  tlie  final  report  of  the  master,  to 
make  bis  entry,  for  the  purpose  of  pacing  or  securing 
th*?  dulics*  As  this  vessel  would  then  have  arrived,  be-r 
fore  the  \hw  passed,  she  coidd  not  be  subject  to  double 
duties,  although  she  might  not  have  entei*ed  at  the  cus- 
tom house,  until  after  the  passage  of  the  law.  There  is^ 
therefore,  ^  material  distincticm  betweeq  impartation  and , 
e)ilry*  When  a  vessel,  bound  to  the  United  Stairs,  with 
a  cargo,  has  orice  mirived  within  certain  kncwn and  ape- 
cifii  d  limits  ;  when  she  has  onc^  passed  the  line  of  de- 
tnarcatlan  fix*^  hy  law,  then,  at  least,  if  not  before, 
mu9t  tbe  goods  in  such  vessel  be  consiilered  as  legally 
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ARNoxD    and  fiscally  imported,  and  subject  to  all  the  prorisioM 

&  OTHERS  of  law,  n^lative  to  the -security  of  duties  upon  them^ 

V.        The  limits  of  a  collection  district  are  particularly  desig- 

v.sTATEd.  nated  by  Jaw.    In  every  district,  there  is  one,  and  but 

■  '     ^'    ■'    one  port  afentry^  but  in  many  of  them^  there  are  several 

ports  of  delivery.    These  i)orts,  however,  whether  of  in^ 

try  or  delivery,  have  no  limits  fixed  or  designated  by 

law. 

When  a  vessel  has  arrived,  *^  within  the  limits  of  any 
<<  district  of  tlie  United  States,"  she  is  under  the' com* 
plete  conti*oI  of  the  government,  and  she  cannot  depart 
from  such  district,  "  unless. to  pniceed  to  some  more  in- 
**  terior  district,*'  before  a  report  or  entry  shall  be  made 
by  the  master,  with  the  cd!le(*tor  of  some  district,  under 
the  )>enalty  of  2i>00,  and  the  custom  houf»e  'ifficers  and 
commanders  of  the  revenue  cutters;  are  authorized  to  jar- 
rest  and  bring  back,  any  vessel  attempting  to  depart 
from  such  district,  &c.  fLfiws  l/nittd  SiaieSf  voL  4,  $ 
29.  p.  S^ze.J  The  provisions  of  the  next  succeeding  sec- 
tion, viz.  section  SOthfp.  327,  are,  «<  tlipt  within  %)f  hours 
*<  after  the  anival  of  any  ship  or  vessel,  &c.  at  any  port 
<<nfthe  United  States,  established  by  law,  at  \^hich  an 
«♦  officer  of  the  customs  resides,  the  master  is  to  mako 
<<  a  re|)ort  of  his  arrival,"  and  within  48  hours.  In  to 
make  a  further  report  in  writing,  with  a  manifest  of  the 
cargo,  &c.  It  is  certain,  that  the  word  "jKirt"  mention- 
ed in  this  section,  must  be  applicable  to  a  port  of  delive- 
ry, at  which  a  surveyor  of  the  customs  resides,  as  well 
as  to  a  p«trt  of  entry,  at  which  the  collector  of  the  dis- 
trict resides. 

And,  whetlier  the  master,  according  to  this  section,  is 
oliliged  within  4S  hours,  aff'r  his  arrival  within  tho 
limit?  of  a  district,  to  make  I'oiiort  and  entry  to  the  ccJ- 
lectorofsuch  district,  or  within  4S  hours,  after. his  ar- 
rival at  some  particular  poH,  in  such  district ;  still  after 
thearHval  ol  a  vessel  within  th^  limits  of  such  district^ 
she  cannot  depart  from  the  same,  unless  to  an  interior 
district,  until  the  master  has  made  a  report,  and  exhibi- 
ted a  manifest  f>f  her  cargo,  to  the  collector  of  such  dis- 
trict And  after  such  ms^nifest  has  been  exhibited  to  the 
collector,  she  is  not  pej-mitted  to  depart  from  such  dis-* 
trict,  wit|i  tlic  whole  or  any  jiart  of  her  cai'gft,  eitliei^  to 
a  foreign  port,  of  to  afiy  other  district^  until  bonds  are 
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i^iveii  for  the  dne  entry  and  delivery  of  the  goods,  which   aBVokd 
are  destined  for  another  district,  or  if  the  goods  ai*e  dcs-  &  others 
tined  for  a  foreign  port,  tliat  they  <'  shall  not  be  landed        v. 
^  in  the  United  States,  unless  due  entry  thereof  shall  u.  states. 

**  have  been  first  made,  and  the  duties  thereupon  paid  or — — « 

«'  secured  to  be  paid,  according  to  law."  f  Vide  di,  53 
^,  54  seetionst  pages  551-^2—^5  4*  ^•J  If  the  goiHls  are 
intended  for  exportation,  they  must  be  so  reported  in 
the  manifests,  and  then  the  vessel  imi)Orting  tbem,  may 
proceed  <*  from  the  districtf  within  which  such  ship  or 
<<  vessel  shall Jirst  arrivef*?  &c.  on  giving  h'»r:d,  as  above 
stated  jf «0C^.  M.J  If  the  goods  or  any  part  of  them  are 
destin^  to  any  other  district,  the  vessel,  in  which  they 
were  brought,  may  proceed  to  such  other  district,  on 
such  conditions,  as  are  s|iecifted  in  the  54th  sectioik. 
'This  section  declares,  « that  before  any  ship  or  vessel 
**  shall  depart  from  the  districif  in  which  she  shall  jirst 
<<  arrive,  for  ,another>  district,  (provided  such,  departiira 
^<  bte  n  ft  within  48  hours  after  her  arrival  witliin  such 
^district)  with  goods',  &c.  brought  in  such  ship  from  a 
«  foreign  port  or  place,  &c.  tlie  master,  &c.  shall  obtain 
^*  fi*om  the  collector  of  the  district,,  from  which  she  shall 
^  be  about  to  depart,  a  copy  of  the  report  and  manifest 
^  made  by  such,  mastpr,"  &c.  Then  Uie.word  disiricl  is 
used,  and  not  port ;  and  the  proviso  seems  to  shew,  pi^i- 
iy  clearly,  that  within  48  hours  after  the  arrival  of  a 
Vessel,  within  a  dMrtct,  a  report  and  manifest  must  be. 
made  to  the  collector  of  6uch  district. 

And  when  a  vessel  departs  witli  goods  from  one  dis- 
trict to  any  other  district,  the  master  is  obliged  witMn 
^*  twentj/'foHr  hours  after  tlie  arrival  of  such  ship  within 
t€  any  other  districtf  so  to  make  report  or  entry,  to  or 
**  with  the  coUectte-  of  such  other  district,"  &c.  &c. 
("See  page  SSSfSeet*  84.  J  The  condition  of  the  bonds,  in 
both  cases,  shew  that  the  goods  are  considered  as  im^ 
ported  into  the  district^  mA  not  into  particular  ports^  and 
that  the  bonds  are  given  to  se-cure  the  payment  of  the 
duties  upon  theiur  in  case  they  should  be  landed  in  ^y 
other  port  of  the  United  States.  With  regard  to  impor- 
tation*  the  words  of  the  condition  are,  •«  whereas  the 
<<  following  goods,  &c.  imporied  into  the  district  o(V  &c. 
In  the  case  of  the  XMied  8taies  v.  Vowel  and  MKtan^ 
the  Cfourt  say,  the  vessel  must  arrive  at  the  port  of  entry 9 
befoi«  the  duUee  accraed.  If  by  an  arrival  at  a  port  of 
VOL.  IX.  " 
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AttiroLD   eiitryf  is  meant  that  a  yessel  must  actually  go  to  a  port 
&  oTHEBf  of  entry  as  established  by  law^  before  a  right  to  the  du« 
V.       ties  can  attach  or  an  entry  can  be  made  by  the  master 
v*BTATEB.  or  owBer^  the  position  is  belie?ed  to  be  incorrect ;  as  by 
■,,,     I  ^thf  19th  section  of  the  collection  iaw^  a  vessel  destined 
to  a  port  of  deliveryt  in  many  of  the  districts,  may  go 
directly  to  such  a  pi>rt  of  delivery,  without  even  touch- 
ing at  a  port  of  enti^,  and  the  master  and  owner,  may 
Afterwards  efiter  the  vessel  and  cas8X>,  and  pay  or  secure 
the  duties,  with  the  collector  at  the  port  of  entry  in  such 
district,  without  taking  the  vessel.or  cargo  to  such  port 
ofentiy* 

The  provisions  of  all  the  sections  of  the  law  foom  the 
jUd  to  the  SSUi  inclusive,  relate  principally,  if  not  solely^ 
to  the  cx>iiduct  of  the  master,  or  person  having  charge  of 
the  vessel,  with  a  cargo  bound  to  the  United  States  f 
aqid  that  the  object  of  all  the  pr'ivisionsln  tiiese  sections, 
is  to  ascertain  the  amount  and  kind  of  goods,  which  ho 
has  imported,  is  to  prevent  tlieir  being  unladen,  without 
the  assent  of  the  government* 

If  the  vessel  be  ownedTin  whole  or  in  part  by  a  citizen 
of  the  United  Stats,  ithe  master  is  to  have  a  manifest 
of  the  cargo  on  board ;  a  copy  of  this  roahifest,  must  be 
delivered  to  an  officer  of  the  customs,  if  within  four 
laagues  of  tlie  coast;  a  like  copy  must  be  delivered  to^an 
officer  of  tlie  customs,  after  his  arrival  within  the  Undti 
of  any  du/ric^,  and  a  certificate  of  such  officer  is  to  be 
entered  on  the  original  manifest ;  the  last  copy  is.  to  bo 
sent  to  the  collector  of  the  district  in  which  such  vessel 
lias  arrived,  and  tlie  ori^al  manifest  certified  by  such 
officer,  mu^  be  delivered  to  such  collector  by  the  masr 
ter,  or  he  must  make  oath,  that  no  such  copy  had  been 
applied  for,  &c.  fSu  S5tA«^t&m,  pc^  32^-3^  and  the 
master  is  finally  to  deliver  to  the  collector  of  Uie  district' 
under  oath,  a  manifest  containing  the  particulars  of  the 
cargo  on  board ;  and  after  this  has  been  done  by  the  nu»* 
ter,  the  owners  or  consignees  of  goods  thus  imported,  are 
to  come  forward  and  pay  or  secure  the  duties  upatt 
them ;  and  for  tliis  purpose  are  ta  make  a  particiusc 
entry  of  such  ftcrXs  of  the  cargo,  as  are  owned  by  or 
couslgned  to  them.  The  form  of  this  lentrx^is  given  in 
the  56  th  sIdc.  of  the  law.  and  is  headed,  by  the  words-^. 
M  entry  ot^i^ltckamdit^imparUd  fry/'  te« 
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The  complete  control  of  the  govennnent  over  thf  tis-  irkou 
seK  from  tBe  moment  of  her  arrival  within  any  district,  &  othebs 
is  shewn  by  the  SSd  uction  of  the  law^pngt  ^h.    This        v. 
section  provides  «  that  it  siiall  be  lawful  for  the  collec-  u.states# 
^  tor  of  any  district  in  which  any  ship  or  vessel  may  ar-  .—^^i.-*^ 
**  rive  and  immediately  on  herjirst  coming  toithin  svcA 
**  district,  6lc»  ««to  put  on  hoard  such  ship  or  vessel^ 
^  whilst  remaining  loithin  such  district ,   or  in  going 
^Jrom  one  district  to  another^  one  or  more  inspector,  to 
<<  examine  thif  cargo,  &c.  and  to  perform  such  other  du- 
«<  ties,**  &c,  •'•for  the  better  securing  the  collection  of 
w  the  duties/' 

4,  The  bond  was  taken  under  the  former  impost  lav 
as  stated  in  the  plea,  and  accordingly  was  an  explicit  con- 
tract for  such  duties  as  that  tow  imposed  and  no  other; 
and  whatever  claim  the  Plaintiffs  may  have  for  double 
duties,  no  more  than  the  single  duties  ought  tp  be  re* 
covered  on  thii^  bond» 

If  any  duties  are  to  be  paid,  on  account  of  the  import* 
ed  articled,  beyond  the  tariff  ^tablished  by  tlie  forme|» 
impost  law,  they  are  not  recoverable  in  this  action  on 
the  bond  given,  under  that  law ;  hut  reco^urse  musl  be 
had  to  eome  other  process  for  the  recovery  of  such  fur-^ 
ther  duties* 

The  sureties  (and  in  this  case  two  of  the  Defendants 
are  suretiea)  wiO  not  be  made  liable  be^^ond  the  respon* 
sibiJity  which  tfiey  expected  on  entering  into  the  obliga- 
tion. They  elected  to  be  holden  for  no  mor^  than  the 
duties  under  the  former  impost  law  ;  and  the  proceed- 
ings on  the  psirtof  government  war^'ftnted  that  expecta^ 
lion.  The  time  of  giving  the  bond,  the  district  where 
it  is  takeii  and  the. penal  sum^  being  rather  less  than 
tlie  amount  of  double  duties^  ms  now  demanded,  evince 
conclusively,  that  the  hond>  with  its  condition  was  not' 
for  double  duties,  but  for  the  single  duties. 

Every  argument/  which  can  be  urged  for  a  demand  of 
double  duties,  m^y  he  urged  with  equal  force,  and  far 
more  apparent  equity  to  sustain  some  other  process,  in 
which  the  sureties  would  not  be  subjected  to  the  peculiar 
hardship  of  being  compelled  to  pay  double  duties,  for 
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iviroLD    which  tbej  couli)  have  no  idea  of  lieing  responsible^ 
k  OTHERS  ^hen  the  bond  was  riven. 

V. 

V,rrATfi8.  This  view  of  the  case  is  according  to  the  essential 
— — •^~  facts  admitted  fry  the  pleadings.  On  the  Sd  of  Juljf 
i8i<«  after  the  impoi*ted  articles  had  been  properly  in- 
spectedy  the  ani«iunt  of  duties  was  ascertained  and  in- 
dorsed on  the  bond  In  the  rollectoKs  office.  The  In- 
dot^ment  was  expressed  in  those  terms  '<  amount  of 
<<  duties  ascertained  as  due,  1708  doll.  38  cents.**  Bond 
for  securing  tiie  duties  being  re4]uired  before  granting 
a  permit  to  land  the  articles  from  tlie  importing  vessel 
fL  irroHs  estimate  of  the  amount  of  duties  only*  could  be 
made  .at  the  mo'nent  of  taking  the  bond,  fsee  section  49^ 
page  569-^0 J  and  that  estimate  was  1700  dollars  as 
mentioned  in  the  condition. 

When  tlie  articles  had  been  duly  inspected,  after  the 
permit  to  land,  and  after  return  of  such  inspection,  (^ue 
page  S6i~tJ  but  not  before,  the  duties  could  be  and 
were  ascertained  in  the  regular  course  at  the  collector's 
office.  The  precise  amount  of  duties  was  tlien  as- 
certained according  to  the  former  impost  laWf  and 
found  to  be  17p8  dollars  ai|d  38  cents,  and  was  so 
indorsed  on  the  bond  according  to  known  provisions 
of  law.  Shall  that  indorsed  amount  be  tlie  measure 
of  the  demand  on  the  bcmd  ?  Aft^r  the  duties  had 
been  so  ascertained  and  indorsed  on  the  2d  of  July,  if 
a  deposit  of  goods,  faccording  to  sec*  42,  page  382-3^ 
had  been  made  for  securing  the  amount  of  the  duties  for 
which  the  bond  had  beien  given,  what  would  have  been 
the  measure  for  determining  tlio  sufficiency  of  3uch  se- 
curity ?  It  was  lawful  for  the  collector^  in  lieu  of  sure- 
ties to  accept  of  a  deposit  of  so  much  of  the  goods,  as 
should  in  his  judgment,  be  sufficient.  And  this  deposit, 
from  the  nature  of  tlie  case,  was  to,  be  received  only  after 
the  articles  liad  been  lande^l.  and  consequently  after  the 
amount  of  duties  was  regularly  ascertained.  Tlie  de- 
posit, therefore,  must  have  been  for  securing  the  speci- 
fic sum  of  1708  dolls,  ahd  38  cents,  and  only  that  sum 
when  due  could,  by  laWf  be  charged  for  duties  to  be  paid 
from  the  process  of  the  deposited  goods. 

In  the  present  case,  there  is  no  question  about  the 
fairuess  of  the  proceedings  at  the  custom  house.    The 
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^diole  ti^anaaction  was  according  to  the  reg;iilar  course  askoid 
jot  businesN.    Whatever  was  uncertain  in  the  candthon  &  oTHERsr 
of  the  bondff  was  reduced  to  certainty  by  the  indorse^        v. 
ment ;  and  theyiitt  txteni  of  the  obligation  waa  then  set-  v.8Tatis8» 
tied  bj  fair  agreement  of  the  proper  agent  on  the  part  ■ 

of  the  United  States.  That  extent  of  course  would  be 
the  measure  of  pledges  to  sureties.  Such  extent  would 
measure  the  charge  for  duti^  on  the  part  of  a  con- 
signeOf  who  might  be  principal  in  a  bond.  And  if  the 
consignee  were  oitlered  oy  an  owner^  who  made  the  ship- 
ments abroad,  to  sfl!  promptly  and  pay  over  tlie  pro- 
ceeds of  sales,  the  whole  might  be  comj^eted  and  all  ac- 
counts between  tliem  closed  at  a  place  remote  from  the 
seat  of  government,  such  as  New  Orieans,  before  any 
knowledge  could  there  be  had,  of  th^  act  for  imposing 
double  dutieis.  All  the  official  information  ftud  proceed- 
ings within  the  district  jiad  united  to  assure  him  of  free* 
dom  from  all  duties  or  customs,  on  paying  the  amount 
required  according  to  the  former  impost  law. 

In  such  a  case,  to  exact  double  duties  from  a  consignee, 
who  had  entered  the  goods  at  the  custom  house,  would  be 
manifest  injustice.  It  would  operate  as  fraud  or  extor- 
tion or  both.  Is  it  for  tliis  Court  to  believe  the  legisla- 
ture capable  of  intending  such  wrong  ? 

But  where  is  the  dilR^rence  in  principle  between  such 
a  case  and  the  case  now  before  the  Court.  New  Orleans 
is  not  the  only  district  where  imported  articles  might 
be  sold  by  a  consignee,  or  by  the  ownfer  himself,  under 
such  a  full  conviction  of  being  liable  to  single  duties  on- 
ly, and  TvUhout  a  posnbilUy  of  just  compensatian  or  re- 
dre$S9  if  the  government  may  afterwards  surprize  him 
by  exacting  double  duties.  If  a  liability  to  double  du- 
ties were  known  to  an  owner,  at  the  time  of  making  en- 
try, he  mig^it  choose  to  have  the  articles  entered  for 
exportation  according  to  the  terms  allowed  by  the  gene- 
ral law  relative  to  the  collection  of  duties  on  imposts. 

Buf  this  privilege  miglii  be  taken  away,  by  the  con- 
struction, under  which  the  double  duties  are  demanded 
iu  the  present  case. 

The  intent  of  tlie  parties  gives  a  rule  for  decision  in 
cases  of  contract.    At  the  dat^  of  this  bond,  was  it  m»- 
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l9iroLD    taally  intetided  to  secure  the  payment  ordouble  daties  ? 

fc-^iTHBiis  No  such  allegation  18  founfi  in  the  pleadings;  nor  is 

V.        such  intention  to  be  fairlj  inferred  from  the  admitted 

r.STATEs,  facts.    On  the  contrarjy  the  intention  (airly  undt*rstood 

'  '    ■  on  each  side,  was  to  Secure  the  payment  of  the  single 

duties  only  as  required  under  the  former  impost  law. 

And  this  intention  is  apparent  from  the  penal  sum  of 

tiie  bond^  with  the  gross  estimate  of  duties  as  mentioned 

in  the  condition,  and  the  ascertained  amount  of  duties 

indorsted  on  Uie  bond. 

As  the  whole  transaction  at  the  collector's  office  ia 
agreed  to  have  been  fair,  the  fact  of  that  indorsement 
is' decisive  to  prove,  that  with  reference  to  the  district 
where  the  goods  were  entered  and  delivered,  no  rule  of 
duties  on  imposts,  had  been  made  known,  other  than  Che 
former  impost  ^aw.  *  And  the  general  principle  of  all  lav* 
requires  the  rule  to  be  prescribed  or  macte  known  be- 
fore it  can  be  obligatory^  To  this  principle  Blackstonb 
has  reference  in  the  first  and  fooKh  volumes  of  his  com- 
mentaries* It  IS  true,  he  has  said,  IgnoranHa  juris  quod 
^pdsque  Unetur  $cire,  ntmiuem  eaxusaL  And  tiris  he  has 
stated,  as  a  maxim  of  the  Roman,  as  well  as  of  the  En- 
glish law.  But,  according  to  him,  the  possibilUif  of 
knowledge  is  essential  to  the  obligation  of  knowing  the 
law*  To  enforce  any  positiv.  rule  as  a  law,  before  the 
individual  could  be  presumed  to  know  It,  would  be  alike 
inconsfsent  with  publU:  justice  and  civil  right 

Indeed,  this  qualification  relative  to  the  opportunity 
and  consequent  presumption  of  knowledge,  jis  so  essen- 
tial that  the  statement  might  otherwise  be  questioned  as 
deficient  in  accuracy.  For  the  maxim,  in  terms  as  sta- 
ted by  Blackstone,  is  not  found  in  the  text  of  the  Poii- 
ffes(s  indicated  by  his  note  of  reference,  f4  Itack^iane 
Com.  pagt  27 f  J  nor  does  that  text  warrant  the  position 
stated  by  Rlackst  .ne  as  a  maxim,  unless  it  be  consider- 
ed as  applicable  to  tlie  C4ise  of  a  law,  which  mig!it  be 
known  by  every  one,  and  which,  therefore,  every  oi|e 
i§  holdcn  to  know,  and  this  may  be  deemed  the  fair  im- 
port of  the  Latin  terms,  in  which  the  position  is  stated. 
If  80  considered,  and  not  otherwise,  it  agrees  with  the 
general  doctrine  of  the  Roman  law,  and  is  a  principle 
of  universal  jurisprudence. 
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In  rclatioii  lo  positive  kw,  tbat  principle  inlpfie$  the  JUOfOKD 
necessi^  of  its  being  made  knoi^ny  beftire  it  cmi  impoeift  &  oTtt&BS. 
anj  obligation*    P«Niitive  law  is  a  nani&8tati<«B  of  the       v. 
legislative  <iill$  and  although  there  may  be  a  legiplative  u.statbs« 
will,  it  does  not  become. a  igWy  wboi-e  it  Is  not  mani-  '^' 

fested. 

There  was  no  argument  on  the  part  of  the  United 
States. 

FA.  254.   -MsenL^TmOf  J. 

SxoBTf  J.  delivered  the  bpinion  of  the  Court  «i 
fbllows : 

The  United  StotM  bfonght  an  action  of  debt  agaiiM 
th^  Defendants  on  a  bond  given  for  the  payment  of  dnr 
ties  on  goods  imported  in  the  brig  Dover  into  tlM 
port  of  Providence. 

Upon  the  pleadings  in  the  Court  below,  judgment  was 
given  in  favor  of  the  United  States,  and  tlie  Defendants 
have  brought  the  present  writ  of  error  to  reverse  that 
judgment. 

The  material  facts  are,  that  the  brig  arrived  within  t^ 
limits  of  the  United  States  on  the  SOth  day  of  June^  1812; 
and  within  the  collection  district  of  Providence,  on  the 
first  day  of  July,  1812.  On  the  second  day  of  July,  an 
entry  was  duly  made  at  the  custom  house  and  the  pre- 
sent bond  was  then  executed. 

Tlie  principal  question  wliich  has  been  argued  iSf 
whether  on  these  facts  the  goods  are  liable  to  tlie  pay- 
ment of  the  double  duties  iinuosed  by  the  act  of  thejirst 
day'(/ July,  1 812,  chl  112.  That  act  provides  **  that  an 
<<  additional  duty  of  100  per  cent,  upon  the  peritiaaentdo- 
«<  ties  now  imposed  by  law,  &c.  shall  be  levied  and  collected 
**  upon  all  goods,  wares  and  merchandizes  which  shall, 
'^^Jrom  and  after  the  passing  rf  this  ad,  be  imported  intp 
<<  the  United  States  from  any  foreign  port  or  place.^ 
It  is  contended  that  this  statute  did  not  take  effect  xmtiS 
the  secondday  of  July;  nor  indeed  until  it  was  formally 
promulgated  and  published.  We  cannot  yield  assent 
to  this  construction.    The  statute  was  to  take  eSbct 
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AuroxD   from  its  passage ;  and  it  is  a  general  nle  that  where 
k  0Tii£B8  the  computation  is  to  be  madeyi^  an  act  dtme,  the.  day 
V.       on  which  the  act  is  done  is  to  be  included. 

r.STATES. 

——-«—-  It  is  further  contended  that  the  importation  was  com- 
plete by  the  arrival  of  the  vessel  within  the  jurisdictional 
limits  of  the  United  StateSf  on  tlie  thirtieth  day  of  June. 
We  have  no  difficulty  in  overruling  this  argument.  To 
constitute  an  importation  so  as  to  attach  the  nght  to  du« 
tiesy  it  is  necessary  not  only  that  there  should  be  an  ar- 
rival within  the  limits  of  the  United  States,  and  of  a 
collection  district  bat  also  within  tlie  limits  of  some  port 
of  entry.  Thi^  was  expressly  decided  in  the  case  of  the 
BwUei  States  v.  Vowell,  6  Crmchf  368. 

Without  therefore  adverting  to  the  consideration  of 
the  regularity  or  sufficiency  of  the  pleadings  we  ar^  all 
of  opinion  that  on  the  merits  .the  judgment  must  be  -af* 
firmed. 

Judgment  affirmed  roiili  sixper  cent  damages  andoMts. 


1815. 


THE  ST.  LAWRENCE,  Wsbb,  master. 
CM^Gregor  and  Penniman  Claimants. J 


Msent..:ToBii,  J. 

j^  ^  ^  APPEAL  from  the  sentence  of  tlie  Circuit  Ceuri 
ii^Ju^oatof  for  tlie  district  of  New  Hampshire,  condemning  the  ship 
awarwiththit  St.  LawTciice  and  cargo.  Ail  the  claims  in  this  case, 
SS^'iu^^  except  tliosc  of  MOregar  and  Penniman  for  certain 
right  to  with.  pai*ts  of  tlio  cargo,  were  settled  at  the  last  term,  y-'l 
pl^eit^  fi^  with  regard  to  these  further  proof  was  ordered. 

the    enemj^t 

m^lii  done  ^^  fut'tlier  proof  having  been  produced,  the  case  was 
v'ithin  a  r^^  Submitted  to  the  Court  wiUiout  argument 

ftonable    tiiuc 

^«ii."..f«r  February  25th.    Mseta....TooB,  J., 

thvile<:liu*atioa 

^u-  k  too     Stobt,  J.  delivered  the  opinion  of  the  Court  t««  fol- 
lows: 
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The  onlydaimii  in  this  case  now  remaining  for  the      tve 

eonsideration  of  tlie  Court,  ai-e  those  of  Mr.  Penniman  st.  uiw- 

and  McGregor.  '  Further  proof  waa  directed,  at  the  last  behce^ 
tafiBf  to  be  made  in  respect  to  those  claims ;  uid  no  ad-     webb^ 

ditional  (evidence  having  hieen  produced,  beyond  that  masteb* 
which  was  tlien  disclosed  to  tlie  Court,  the  causes  have  — — ^— — 
been  submitted  for  a  final  decision. 

j^.t  respect  to  the  claim  oF  Mr.  PennimaUf  the  evi- 
dence IS  very  strong  that  the  goods  w<*re  purchased 
some  time  before  the  war,  by  his  agent  in  Great  Bri- 
tain, on  his  sole  account.  They  were  hot,  however, 
shipped  for  the  United  States  until  the  latter  part  of 
May,  1818. 

It  is  not  the  intentiou  of  the  Court  to  express  any  . 
opinion  as  to  the  right  of  an  American  citize:n,  on  the 
breaking  out  of  hostilities,  to  withdraw  his  property 
purchased  before  the  war,  from  an  enemy  country.  Ad- 
mitting such  right  to  etist,  it  is  necessary  that  it  should 
be  exercised  with  due  diligence,  and  within  a  reasona- 
Ble  time  after  the  knowledge  of  hostilities.  To  admit  a 
citizen  to  withdraw  property  from  an  enemy  country, 
a  long,  time  after  the  war,  under  tlie  preti*nc«  of  its 
having  been  purchased  before  the  war*  would  lead  to 
the  most  injurious  consequences,,  and  hold  out  strong 
temptations  to  every  species  of  fraudulent  and  illegal 
traflSc  with  the  enemy.  To  such  an  unlimited  extent 
we  are  all  satisfied  that  the  right  cannot  exist.  The 
present  shipment  was  ndt  made  until  more  than  eleven 
months  had  elapsed  after  war  was  declared ;  and  we 
are  all  of  opinion  that  it  was  then  too  late  ^r  the  party 
to  make  the  shipment,  so  as  to  exempt  him  from  the 
penalty  attached  to  an  illegal  traflic  with  the  enemy. 
The  consequence  is,  that  the  property  of  Mr.  Penniman 
must  be  condemned. 

And  tliis  decislion  is  fatal,  also,  to  the  claim  of  Mr. 
McGregor.  Independent,  indeed,  of  this  principle, 
there  are  many  circumstances  in  the  case  unfavorable 
to  the  latter  gentleman.  In  the  first  place,  it  is  not 
pretended  that  the  goods  included  in  his  claim  were 
puitrhased  before  the  war.  In  the  next  place,  he  wais 
the  projector  of  the  present  voyage,  and  became,  as  to 
4](ne  moiety>  the  charterer  or  purcliascr  of  the  ship. 
VOL.  IX.  16 


f «         mrasiiB  COURT  u.  & 

tMs     Nearly  all  the  cargo  consiaied  of  goods  bebnging  (as 

6T.  uw-  it  must  now  be  deened)  exckrively  to  British  mer^ 

MBKCEf    chant8.r    He  waSf  theriforet  engaged  in  an  illegal  traf- 

WEBB9    fie  of  the  most  noxioit»  nature;  a  trallc  not  only  pro« 

SiSTKit  ftibited  by  the  law  of  war^  but  by  thd  nraidripal  regida- 

«..^..—  tions  of  hia  adopted  country.    His  'whole  property^ 

therefore,  enibarl^ed  in  such  an  enterprise,  most  alike 

be  infected  with  the  taint  of  forfeiture. 

The  judgment  of  the  Ghtruit  Court  must^  therefore^ 
as  to  these  daims,  be  affirmed  with  costs. 


i8t5.  BRtJMMOND'S  Admuibtkatiibs 

MAORUDER  &  Go's.  Tbvbtus. 


MwiL.»JArtKQnvwi  J.  Smrtf  J.  ami  Todd,  J; 

THIS  was  an  appeal  from  the  decree  of  the  Ofrcuit 
2^  ^?*^"  Court  for  the  Virgima  district,  in  a  sutC>in  chancery 
Bohant  exhil  brought  6y  thi^  trusters  for  the  creditors  of  W.  B.  Ma^ 
SoiihcOom- griulee  ^  Co.  ag^n9t  Dmmmond^s  administrators,  to 
SS^^SmutS"  ^«">H  the  latter  to  account  for  funds  put  into  the  hafidr 
bj  the  Di  fen.  of  their  intestate  by  W.  M.  Magruder  &  Co. 

wmt  in  hn  an- 

SS'iL Com!  The  Oefenflants,  !h  their  answer,  say  they  know  no. 
^rVuU*  ^^^^  *'*"*  ^  co-tmrtnersliip  as  VFm.  B.  Migruder  ^  Co. 
mof  then-of  tbf y  csmi'»t  admit  it,  and  hope  the  Complainants  wiV 
m  the  c«nirt  be  put  to  the  ppiof  of  it  They  haire  np  knowledge  of 
SS'wmHot *•*  ^^^  ?f  ^♦^  roentioneil  in-  the  bill,  and  hope  the 
prenuke  that  Complainants  will  be  required  to  make  ample  proof 
J^^  thereof.  That  W.  T\.  Magruder  was  largely  in  debt  to 
mnje  than  ap.  their  intestate,  sndvthey  belief e  the  funds  put  into  his 
pmnjn^  the  bknds  by  Magruder  were  intended  to  be  applied  to  that 

^  oTthc  Th«  ®"'y  P'^f  «^f  ^h®  deed  of  trust  appearing  in^  the 
Court  wt'thoat  tmnscript  of  the  record,  was  a  copy  certified  by  one 
?flW  *^5St  *^»''*®''>  ^'^^  calls  himself  c^rk  of  Baltimore  county ; 
in^jiidseUiai  without  any  c^rtttcate  from  the  presiding  jttd|;e  that 
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lj8  attestatton  was  in  due  fornu  It  purported  to  l>e  an  imvB&- 
^istfignment  of  personal  estate  only,  and  was  not  requir-  moad's 
ed  by  the  laws  of  Maryland  to  be  recorded.  admr'i* 

P.  B.  KJBTy  for  JlppeUa$if$,  contended^  BiAoi&ir- 

DKB&CO'S 

1.  That  the  Complakiaiita  have  not  i»hown  any  title  tkvstess 
to  call  tlie  'Defendants  to  account  —  .— . 

the  attetution 

%  That  on  reversal  this  Court  must  dismiss  the  b|U.^  ^.'^'^ 

cannot  be  re* 

They  claim  as  favored  creditors  at  the  expense  ©^  SSiSfin^iSS 
Brummondt  ^ho  is  an  equally  meritorious  creditor  Qfineqnity. 
Magruder.    Tiiey  have  no  equity  to  1)e  let  in  io  ntw  ^  ^  Coort 
proof  to  make  a  new  case.  S^nii  a 

teahnicM    oIh 

If  the  Court  helow  had  dismissed  the  bill,  relief  couM  ^  /^^^ 
not  have  been  given  t>n  a  bill  of  review^  unless  new  evi-  btj  wn^  made 
dence,  not  known  at  the  time  of  the  first  trial,  siiouJd  ^iJJJn  i^ 
have  been  produced.  This  Court  cannot  send  the  cause  notdimuHtiia 
back  for  a  newtrtal>  or  if  they  can,  Ihry  will  not  ia  fa-  ^*^|^^* 
ror  of  tliese  exclusively  favored  creditors.  Je  wltte  to 

the  Conn  be- 

R.  L  Tatm«,  imtr»,  S^S^S" 

The  cause  is  now  fdaced  on  very  different  ground 
from  that  on  which  it  appeared  in  the  Court  below. 
There  thi^  question  was,  whether  th^  Defendants  could 
set  off  a  debt  due  to  thoir  inlestate  from  IF.  B*  Magru- 
der,  against  this  claim  in  the  right  of  TF.  B.  Magmder 

The  only  quest'on  now  is  whether  the  Court  below 
erred  in  giving  a  decree  in  favor  of  the  ComplRinantg 
without  evidence  of  the  execution  of  tlie  original  dee4 
of  assignrnent.  The  Court  below  could  not  have  de- 
creed in  favor  of  the  Complainants,  unless  they  had 
been  satisfied  of  the  execution  of  the  deed,  or  the  prf>of 
of  its  execution  had  beon  waved  by  the  other  party^ 
This  Court,  therefore,  will  presume  Ihat  t|io  execution 
of  the  deed  was  so  prrnred,  or  the  proof  waved.  Exhi- 
bits may  l>e  proved  vti>a  voce  at  the  trial.  It  was  not 
necessary  to  reduce  tlie  testimony  to  writing.  Udrrison 
dft.  Prac^  403.  Laws  ofU.  8.  voL  1,  p*  68.  voL  6,  p.  100,i 
If  incompetent  evidence  was. admitted  in  the  Court  be* 
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DBmf-    low  without  objection,  it  is  no  cause  for  reversal  of  the 
MoiiD*8    decree. 

▲DMB'9. 

r.  P.  B.  Kby,  in  repl/ji. 

JlfAOBir- 

BBB&co's.     The  execution  of  the  deed  was  pat  in  issue  hj  the 
TBU8TBB8  answer,  and  it  ought  to  appear  upon  the  record  that  it 
«—.———  was  proved.    If  the  Complainants  have  failed  to  put 
the  proof  upon  the  record  it  is  their  own  fault 

The  answer  puts  in  issue  the  right  of  the  Complai* 
nants  to  sue*  A  copy  from  the  record,  even  if  properly 
authenticated,  would  not  have  been  sufficient,  because 
it  is  not  such  a  deed  as  the  law  requires  to  be  recorded. 

February  25th.    Jlb8enL...Toim,  J. 

Washiitgton,  J.  delivered  the  opinion  of  the  Court 
its  follows : 

The  AppclIecH  filed  their  bill  on  tlie  equity  side  of  tlie 
Circuit  Court  of  Virginia  for  the  pui^se  of  recovering 
a  sum  of  money  duo  from  William  Orummond  to  Wil- 
liam B.  Magruder  &  Co.  To  entiile  thein9elves  to  sus- 
tain this  suit,  they  allege  in  their  bill  that  they  are 
creditors  and  trustees  of  William  B.  Magruder  &  Co. 
by  virtue  of  a  dre d  of  assignment  annexed  to  the  bill  as 
part  thereof.  This  exhibit  purports  to  be  an  assign^ 
roent  to  the  Complainants  of  all  the  partnership  effectsv 
debts  and  credits  of  William  B.  Magruder  &  Co.  in 
trust  for  tlie  payment  of  certain  favored  creditors  of 
that  company,  amongst  whom  are  the  Complainants. 

The  Appellants  filed  their  answer  denying  any  know- 
ledge of  such  a  co-partui  rship  as  William  B.  Magruder 
&  Co.  and  call  upim  the  Complainants  to  prove  the 
same.  They  also  deny  any  knowledge  of  the  deed  of 
trust  mentioned  in  and  annexed  to  the  bill,  and  cidl 
iqwn  the  Complainants  to  make  full  pi-oof  of  it.  To 
this  answer  there  was  a  general  replication ;  and  the 
cause  being  heanj  up<m  these  proceedings,  the  exhibits 
and  examination  of  witnesses  and  the  report  of  the 
master  commissioner,  a  decree  was  rendere«l  for  the 
Complainants  for  the  sum  reported  to  be  due  rix)m  the 
Defendant  to*  William  B.  Maginider  &  Co.  from  which 
decree  the  Defendants  appealed  to  this  Court. 
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The  ezbibit  mentioiied  in  and  annexed  to  the  bilU  al-    drvk- 
legcd  to  be  an  in  ienture  of  assignment  from  William  B.    hokii's 
Magruder  &  Co.  to  the  CumplainantSf  appeahi  to  be  a  admb's. 
copy  of  a  sealed  instrument  certified  to  be  a  true  copy        v. 
frpro  the  records  of  Baltimore  county  Courty  under  the   maobv- 
band  of  William  Gibson,  who  styles  himself  clerk  of  der&go's 
that  Court    The^record  contaihs  no  other  evidence  of  tbusteb^ 
the  authenticity  of  this  instrument ;  and  the  qucistion  ■ 

isy  whether  the  Circtiit  Court  erred  in  decreeing  upon 
this  evidence'  in  favor  of  the  Appellees. 

The  right  of  the*  Appellees  to  bring  this  suit  is.  by 
their  own  showings  merely  derivative ;  and>  consequent- 
Iff  it  was  incumbent  on  them  to  prove  by  legal  f^vldence 
that  the  deed  of  assignment  from  William  B.  Magrudar 
&  Co.  under  whirh  tliey  claimed  this  right  to  sue  a 
debtor  of  that  house,  was  duly  executed.  The  iuistver 
put  this  matter  directly  in  issue  by  denying  any  know- 
ledge  of  the  deed  exhibited  with  theliU,  and  requiring 
full  proof  to  be  made  of  it  This  Court  is  not  at  liberty 
to  presume  that  any  other  p\roof  of  this  deed  was  given 
in  the  Ctmrt  below  than  what  appears  on  the  ^*ecord. 
That  proof  consists  in  the  certificate  of  a  persoh^who 
sidles  himself  clerk  of  Baltimore  county  Court,  that 
the  paper  to  which  his  certificate  JsT  annexed,  is  a  copy 
of  a  deed  taken  from  the  records  tif  the  Court  of  that 
coqnty ;  but  there  is  no  such  certificate  as  th6  act  of 
congress  requires  to  satisfy  the  Court  that  the  attesta- 
tion affixed  to  this  copy,  is  in  due  form.  ItfoOowsthat 
the  instrument  so  cet*tified  cannot  be  noticed  as  h  copy 
of  a  deed  from  William  B.  Magruder  &  Co. ;  and  as  it 
is  the  foundation  of  the  Complainants'  right,  the  Coiirt 
erred  in  decreeing  in  favor  of  the  C6mplainants  upon 
such  defective  evidence.  But  as  this  Court  cannot  fail 
to  perceive  that  the  objection  to  the  proof  of  thsd  instru- 
ment is  roeri'ly  technical,  and  was  probably  not  made 
at  all  in  the  Circuit  Court,  it  would  seem  improper  to 
dismiss  the  bill  absolutely.  The  Court  is  unanimous  in 
reversing  the  decree ;  and  a  majority  are  of  opinion 
that  the  cause  ought  to  be  remitt^  to  the  Circuit  Couft 
of  Virginia  for  further  proceedings  to  be  had  therein. 

Decree  reversed  and  remanded  tot  further  proceed- 
ings. 
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1815.  THE  MART»  SxAnoBD,  ujlwcf- 

Feb.      aock 


The  condemn     APPEAL  from  tlip  sontenco  of  the  Circait  Court  for 
BaUonofa  ▼«.  ^j^  disti'ict  «if  Aliode  Islaudf'  condemninj;  the  cargo  of  the 


F^p^rT '"^  Mary»  as  prize  to  the  privateer.  Paul  Jones. 

vmnt    of   ft 

pSSSdicr^SJ  This  cause  wbs  argued  at  last  term  by  Stockton  and 
claim  for  her  PiNKNET  for  Mie  ClaimaiitSf  and  J.  WooDWABO  for  the 
H^\\  cS^^pi!  Captors,  Cafde,  voL  8,  p.  SSS,J  when  leare  was  given 
tent  for  the  bv  tbis  Court,  for  furthcT  proofs  by  affidavits,  on  the  fol- 

controvert  the 

ftet  that  the      1.  As  to  the  Citizenship  of  N.  J.  Visscher. 

▼eiKl  was  en-  "^ 

cm/a  proper- 

tr,  ao  far  as  5t  As  to  the  Bamcs  of  the  other  heirs  of  general  Fish* 
pj^t^'hb'  ®**»  ^'^®  *^  interested  in  the  property ;  the  pl«:»  of  their 
<^iaim.  residence,  and  ilieir  national  character* 

One  CU«m|int 

jnred  bj  the  5.  As  fo  the  time  wlien  N.  J.  Visscher,  went  to  En* 
^h«^  ^  gland  4  the  oUje^  he  had  in  view  in  going  thitlier ;  how 
The  hokier  of '^'^S  '>^  resided  there ;  when  the  cargo  was  purchased; 
»  bottomiy    ^nd  whcu  he  returned  to  tlie  United  States. 

bond  ^eannot 
claim  in   a 

Court  of  prize.  4*  As  Id  the  instructipns  which  the  Paul  Jonesliad  on 
waet^SaS  ^^^^  **  ^^^  ^^^^  ^f  ^^^  capture  of  the  Mary ;  and  parti- 
from  Eogii^  c^ilarly  whether  the  piTsident's  instruction  of  the  28tfi 
f"eijL"**'  of  August,  1813,  liad  been  delivered  to  the  captain,  -or 
rf^^fSTIi'^'**^  comeio  his  knowledge,  at  the  time  of  the  capture; 
€f  the  Bn&Oi  or  wliether  the  Paul  Jones  had  been  in  port,  after  thf 
Sf^Tld  ^r*®^**  of  August,  i812t  and  before  the  capture. 

pelled  bk  dan- 

SUto^bto  '^^  raptors  also  had  leave  to  make  further  proof  as 
SS^nJ^ei^  to  the  same  points. 

ibe  waa  neeea- 

SS^r  aS"^  '  '^^  further  proof  now  offered  consisted  of  the  affida- 
18IS,  wheit  vits  of  the  Claimant,  N.  J.  Visscher.  Jacob  S.  Pruyn,  and 
iSSi^^ihe'  ^*^*^  Gelston,  collector  of  the  customs  for  tlie  port  of 
United  Statct,  New  York.  The  affidavit  of  N.  J.  Visscher  stated,  in 
"t^iSca™'  ^"'*®**"ce,  that  be,  and  sundry  otiier  persons,  (wliose 
Brittthiteense.  ^ames  and  placcs  of  residence  are  mentioned,  and^hc 
bcioKoaptnred  are  all  citizeos  apd  resideqits  ofthe  United  States,)  are 
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the  aole  beiiii  at  law  and  personal  repreeentatiTes  of  the      thd 
late  general  Gfrrel  Fisher,  who  died  in  London  intes-    mart, 
tate.    Thai  he,  in  behalf  of  liimself  and  as  agent  for  the  rrAnomi^ 
otiier  heirs,  went  to  Englandf  Thaving  f  rsl  obtained  leave  masteb. 

from  the  war  department,  he  being  a  military  oiBcer  in, ^—^ 

the  service  of  the  United  States,)  in  consequence  of  an  o»^^a^ 
agrpf  ment  between  bipi  and  the  other  heirs,  dated  June  c]^*^rivi!teer 
19tb,  1811,  (which  original  agreement  is  anneied  to  the  was  pnteotei 
affidavit)    He  arrived  in  England  on  the  22d  of  August,  ^^  P^ 
1811,  and  obtained  letters  of  administration  on  the  estate  tkHw  of  the 
of  general  Fisher,  collected  tlie  effects,  converted  them  ^^^^Jf' 
into  cash,  |mid  the  debts,  and  was  prepared  to  remit  the  eoDtinuity  ^r 
balance  to  the  United  States  long  bef(a*e  the  war  was  tiin«o}-a« 
known  in  Em^iand;  and  was  waiting  for  a  favorable  jj^*^^^ 
opportunity  of  investing  the  same  in  property  that  could 
be  advuiti^Keooslx  sent  to  the  United  States,  the  balance 
<rf  exchange  being  then  greatly  against  him,  and  not  be- 
ing aUe  to  invest  the  whole  in  United  States'stock.  Tliat 
as  sdon  as  the  reivocation  of  the  English  onlers  in  coun- 
cil took  ^ace^  snppofting  that  it  would  be  followed  by 
the  repeal  of  thenon-4mpartalion  law  of  the  United  S(btes, . 
he  gave  orders  for  the  purchase  of  British  goodn  to  near- 
ly we  whole  amoiint  of  the  balance  remaining  in  his 
kaniSf  which  purchase,  incloding  the  i^ods  now  in  (|ues-» 
tion,  was  made  by  Harman  Visger,  his  Jigent,  before  the 
war  woi  known  in  Kngland*  who  caused  them  to  be  sent 
to  Bristol  to  be  shipped,  where  they  arrived  in  July  and 
Angnsti  whence  they  were  shipped  early  m  August  on 
board  the  American  brig  Mary.    That  the  goods  were 
the  sole  property  of  the  Claimant,  for  himself  and  the 
other  heirs  of  general  Fisher.    That  he  left  England  as 
sodn  as  his  business  was  settleil,  and  arrived  in  the  Uni- 
ted States,  on  the  I9th  of  October,  iSU. 

The  affidavit  of  Mr.  Pmyn  confirms  that  of  Mr.  Yiss- 
tber,  as  to  the  resfalence  and  citizensbtpof  the  Claimxint' 
and  the  others  interested  in  the  cargo. 

llie  affidavit  of  Mr.  Gelston  states  the  fact  that  a 
copy  of  the  president's  instruction  of  fbe  S8th  of  Au- 
gust, 1812,  was  given  to  the  cofhmander  of  the  Paul 
JmUf  before  she  sailed  on  the  cruise  in  which  she  cap-* 
tared  the  Mary. 

No  farther  prtef  was  oflfeted  on  the  part  of  the  Cap« 
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THB         SPsooToir^  fnr  the  Cbnmanif 

rsjkSfsoBik,  Afier  reading  the  further  proof  offered  hj  the  Clai- 
UJLSTEA.  mwaXf  said  be  should  rest  the  case^  in  the  openings  upon 
— the  argument  formerjjr  made. 

X  WooDWAiMii/or  the  CaptorSf 

Was  directed  by  th^  Court  to  show  wherein  tliis  case 
differs  from  tliat  of  the  Thama^  Oibbona,  decided  at  Itot 
teifm,  u|M>n  the  effect  of  the  president*9  instruttion  af  the 
28th  of  August,  1812. 

Woodward.  The  Thomas  Ottibons  was  kn  Araericaa 
vessel  and  sailed  *so  early  as  to  be  presumed  to  hare 
sailed  in  consequence  of  the  repeal  of  the  orders  in  coun» 
cil.  But  we  contend  that  the  Mary,  sailing  from  Ire- 
landy  under  a  British  license,  ab  late  as  April,  1813, 
(which  li^rense  was  obtained  f»r  the  vessel  and  cargo,  by 
a  British  subject  in  his  own  name.)  and  laden  with  Bri- 
tish i^Mids,  must  be  taken  to  be  a  British  vessel,  and  not 
as  sailing  in  consequence  of  the  repeal  of  the  British  or- 
ders in  council*  within  tiie  meaning  of  the  instruction  of 
the  28tli  of  August.  But  the  fact  that  the  vessel  has  not 
been  claimed,  is  clear  proof  that  she  was  British. 

The  voyage  fi*om  Ireland  in  April,  1813,  as  Jar  as  res^ 
peds  those  imtructtonSf  is  a  voyage  de  novOf  whatever  It 
may  be  considered  to  he  upon  more  general  principles 
of  law. 

The  intent  of  these  instructions  was  to  protect 
American  vessels  and  their  cargoes,  sailing  from  En^ 
gland  under  the  impression  tiiat  the  repeal  of  the  orders 
iii  council  would  hav«  been  followed  by  a  repeal  oiTour 
non-imi)ortation  law,  and  a  cessation  of  hostilities  ;  hot 
not  to  protect  vessels  sailing  with  a  full  knowletlge  that 
those  consequences  had  not,  and  probably  would  not  fol- 
low the  repeal  of  the  orders  in  council.  At  the  time  the 
JAwy  sailed  all  such  expectations  had  ceased.  The  in- 
structions are  derogatoiy  to  the  rights  of  war,  and  tbo 
party  wishing  to  protect  himself  thereby  must  bring  him- 
self strictly  within  their  meaning  and  intent  The  ves<» 
sel  and  cargo  were  safe  at  Waterfor4f  and  the  political 
*    relation  between  the  two  countries  was  then  well  vn- 
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deratood^  there  was  no  necessity  of  her  sailing  from      Tits 
thence ;  she  knew  that  the  war  was  raging  witib  increas-     mart, 
ed  yiolence,  Stafford^ 

MASTER* 

The  new  license  although  it  refers  to  the.old  one  hears  .■ 
a  yerj  different  character.  iMie  old  one  was  innocent 
because  it  was  not  then  the  license  of  a  belligerents  and 
did  not  give  a  nelligerent  chai  actor  to  what  it  protected  ; 
but  the  new  had  all  the  characters  of  a  belligerent  li-f 
cense,  notwithstanding  its  connexion  with  the  old.  When 
she  sailed,  shelinew,  or  might  have  knpwn,  and  taken 
warning  by  the  act  of  congi*ess  of  the  2d  of  January, 
1813*  which  extends  the  protect  on  of  the .  instructions 
only  to  yessels  sailing  before  the  l$th  jo(  September, 
18i2.  The  instructions  mei*ge  in,  or  are  control  by 
the  provisions  of  that  act  A  vessel  could  not  be  pro- 
tect'ed  by  the  instructions  unless  she  sailed  not  only  in 
consequence  of  the  repeal  of  the  ordei's  in  council,  but 
before  the  15tii  of  September,  1812. 

The  necessity  tor  a  new  license  shews  that  it  was  a 
new  voyage.  She  was  obliged  to,  fake  new  papers  and 
a  new  clearance.  But  if  a  voyage ^^e  legal  in  ito  com- 
mencement, and  before  it  be  finished,  oeconri^  illegal,  and 
the  )iarty  has  an  opportunity  to  put  an  end  to  iif  he  is 
bosnd  to  do  so.  The  prosecution  of  the  voyage,  after  a 
knowledge  of  its  illegality,  and^  after  an  opportunity 
given  to  abandon  it,  most  be  considered  as. placing  the 
party  in  ddicbh 

If  this  property  was  purchased  after  knowledge  of  (be 
war  had  reaqhed  En^^and,  it  is  liable  to  tondemnation. 
The  invoices  are  dated  the  ISth  of  August,  and  the  w^ 
was  known  in  Liverpool  on  the  18th  of  July.  By  the 
order  for  further  proof  the  Claimant  is  called  u|X)n  to 
prove  the  time  when  the  cargo  was  purchased.  No  such 
proof  is  oQered.  The  affidavit  of  Mr.  ^isscher,  if  it 
could  be  consideiM  as  prooff  does  not  state  the  time,  but 
merely  states  in  general  terms  that  the  purchase  was  made) 
before  the  war  was  known  in  England.  This  is  not  such 
proof  as  the  order  requires.  The  proof  of  the  fact  If  ft 
exist,  is  in  England,  why  has  it  not  been  obtained  7  It 
is  the  most  material  fact  in  the  case.  The  voluntary 
adOSdavit  of  the  party  himself,  who  is  so  deeply  Interest- 
ed in  the  cause  cannot  be  evidence.  At  the  last  term 
VOL.  IX.  IT 
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tut      the  Coart  wanted  further  eTidence  of  that  fact.    The;^ 

MART*     have  not  obtained  it^  nor  is  it  shown  that  it  waa  oat  of 

MAwronup  the  power  of  the  Claimant  to  produce  it.    It  was  in  his 

'Mii»TEB.  power.    Bot  it  was  not  in  our  power  to  produce  eTidence 

-■    -—  -  of  the  contrary,    it  is  not  probabk  that  the  witnesses 

would  have  consented  to  a  voluntary  examination  on  our 

part  and  we  had  no  means  to  compel  them  to  testify.  We 

rely  upon  this  defect  of  evidence. 

EMMBTTy  onthesamesidt* 

Tlie  condemnation  of  the  veisd,  is  final  and  conclusive^ 
there  being  no  appeal.  Part  of  the  cargo  is  in  the  same 
condition :  160  bundles  of  sleel,  worth  about  1000  dollars^ 
are  unclaimed  and  of  course  no  appeal  was  taken  and 
they  belon^p  to  the  Libeflants,  N.  J.  Visscher  filed  two 
claims,  ami  therefore  had  time  to  rectify  the  mistake  if 
ajiy  were  made. 

It  in  clear  therefore  that  there  were  articles  on  board 
which  did  not  belong  to  N.  J.  Visscher,  and  that  he  in* 
tended  ta  ^sclaim  certain  parts  of  the  cargo. 

This  case  is  nnt  wttliin*  the  reason  of  the  decision  in 
fbe  case  of  the  Thomas  GSbbons*  The  intention  of  the 
instructions  was  tQ  exempt  tbf)  property  from  capture, 
not  to  give  it  an  entire  immunity.  This  could  be  done 
only  by  tlie  legislative  power.  The  object  of  the  instrue* 
ttons  was  to  suspend  the  prize  act  in  this  particular  un- 
til the  leipslature  could  interfere.  In  the  case  of  the 
Thomas  Oibbbns,  this  Court,  in  delivering  its  opinion 
han  connected'  the  instructions  witK  the  act  o(  congress 
of  tA  January,  181S,  and  seems  to  h&ld  out  the  idea  that 
th^  time  of  sailing  of  a  vessel  must  be  limited  to  the  15th 
of  September,  in  order  to  be  protected  by  tlie  instruc 
iions  The  art  of  congress  had  made  that  definite  which 
the  i.  »lructi(m8  liad  left  undefined*  If  the  instructions 
and  (he  act  are  n(^  thus  to  be  connected  and  construed 
together,  there-is  no  time  limited,  and  a  vessel  may  at  an^* 
period  of  the  war  be  pro^exted  by  these  instructionsb 

Does  tliiH  vessel  come  within  those  instructions  7  b 
she  a  vessel  owned  by  citizens  of  the  tTnited  States  7  She 
has  been  condemned  as  enemy^s  property.  From  thaC* 
aentence  there  has  beeh  no  appeaL    It  is  conduaivcp 
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But  although  tliat  objection  seems  concIusiFet  yet      thk 
tliere  is  a  si  ill  stron.i^r  ground  of  condemnation.    She     makt^ 
did  not  sail  from  Waterford  until  nine  months  after  war  stafforOs 
WBA  dciiared.    Here  was  ample  time  for  countenoband-  mastkil 
ini;  her  voyage  after  knowing  tfiat  the  repeal  of  the  or- 
ders in  council  Hould  not  produce  ac«ssation  of  hostili- 
ties.   Can  such  a  case  be  protected  by  the  instructions* 

The  further  proof  furnishes  in-esistable  evid«*nce  of 
trading  with  tlie  enemy.  The  order  for  further  proof 
calls  for  evi<!i*nce  of  the  national  character  of  yisscher, 
and  those  intorrstcd  witli  him  in  tlie  claim,  and  of  the 
time  witen  tlit  goods  were  pwrcluisedt  VLi%  well  as  with  re- 
galed to  the  question  whether  the  instructions  y/f've  on 
boai*d  tlie  privateer.  It  is  clear  ther(*fore  that  tlie  Court 
vrere  not  then  satisfied  as  to  any  of  tliose  points. 

No  furtlicr  competent  evidence  has  been  produced  us 
to  the  time  of  purchase.  The  Court  will  not  receive  as 
proof  the  affidavit  of  the  interested  party  himself,  when 
it  is  clear  that  better  evidence  must  have  been  in  his 
power.  Why  did  !te  not  produce  the  affidavit  of  his 
agent  who  made  the  purchases,  or  the  bills  of  parcels^ 
which'  he  must  have  in  his  possession,  by  which  to  settle 
with  the  other  heirs.  These  bills  of  parcels  also  would 
have  shown  whether  other  parts  of  the  cargo  as  well  as 
the  160  bundles  of  steel,  did  not  belong  to  Harman 
Visgcr. 

But  this  was  a  clear  case  of  trading.  Visscher  was 
only  to  collect  and  remit  the  proceeds  of  the  estate.  In- 
stead of  which  he  goes  to  trading  with  it  for  his  own 
benefit,  not  that  of  the  heirs.  By  undertaking  to  ship 
goods  lie  took  the  risk  on  himself,  and  if  lost,  be  must 
account  to  the  other  heirs. 

It  is  immaterial,  however,  whether  the  goods  were 
purchased  before  or  after  knowledge  of  the  war.  8  T. 
IL  556;,  the  case  of /W.  PhUij)  cited  in  FoUs  ^  BelU  from 
the  Ms.  notes  of  sir  E.  Simpson, 

Livingston,  J,  Was  not  this  point  settled  in  the 
case  of  tlie  Rapid  7 

J^MMETT,    I  think  it  was;  but  lest  it  should  not 
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THB      have  beeiif  I  refer  the  Court  to  the  case  of  the  Juffraw 
MARTf     IjniisaMirgaretha.    i  Rob.  170,  (Jimtr.  E(LJ  ciuti  in 
fTAFFORD,  the  case  of  the  l*)op. — 1  Hob.  vrr^  T^t  Bfnigheid»^^± 
IIASTEB,  Rob.  178|  The  Fortima. — i  Rob.  I8I9  sir  fViUiain  ScoW$ 
«— — — ^  jurf^itffU  in  the  Hoop,  where  he  does  not  allow  an  excuse 
either  or«'onvenionco  or  necessity.    A  license  from  the 
government  of  the  Unite cl  States  ought  to  have  been  ob- 
tained for  the  Mary,  or  the  voyage  abandoned.    1  J2o(« 
I8O5  TheWiUiam^ 

A  distiiirtion  is  attempted  to  be  taken  between  this 
oade  ahd  that  of  the  Raj/id.  It  is  said  this  vessel  was 
in  motion.. 

If  a  vessel  has  been  in  motion  so  far  that  there  is  no 
opportunity  of  countormandini;  the  voyageythis  distinc- 
tion might  be  relied  upon*  But  here  there  was  time  for 
countermanding.  Upon  this  point  see  again  the  case  of 
the  Fortuna.  When  was  tlie  Mary  in  motion!  War 
wsts  puhrisiiod  in  Lond6n  on  tlie  26th  of  July.  This 
ves.<7ef  did  not  begin  to  load  till  August^  ^nd  dia  not  sail 
from  Bristol  till  three  weeks  after  knowledge  of  the  ti;ir. 
N.  J.  Vissclier  himself  was  present  and  mis'^t  liavecoun- 
termande<l  the  voyage,  ^hirh  is  a  f*in  unistanre  of  great 
ihiportance.  5  Rob.  14%  f i^yfj*.  Ed. J  Juffrow  Oaiha- 
rina. 

StouT)  J.  The  case  of  the  Rapid  diflera  from  this. 
She  went  from  this  country  to  that  of  tfa^  enemy  after 
knowledge  of  the  war. 

Emmett.  As  to  the  Rapids  the  condemnation  wil$ 
o^ng  to  the  presence  (if  Harrison,  who  might  have' 
countermanded  the  voyage,  but  did  not.  Whether  the 
party  be  in  the  coupti7  at  the  time  of  the  breaking  out 
of  the  war,  or  pf»>es  there  afterward  is  immaterial  y  in 
each  case  he  is  equally  bound  to  countermand  the  foy- 
ago.  The  present  case  therefore  is  precisely  that  of  the 
Rapid. 

But  N.  J.  Visschcr  was  in  England  long  after  the  Ma- 
ry put  Into  Wat^rford.  He  did  not  leave  Er^land  til! 
tlic  nb  of  iSeptember  5  the  Mary  arrived  at  Waterford 
in  August  He  knew  that  the  vessel  iliust  n^main  there 
till  ike  sitring,  and  that  6he  could  not  arrive  in  the  tJni- 
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ted  States  until  nearly  a  year  after  the  declaration  of      the 
war.    Why  did  he  nut  apply  to  the  United  States  for  a     mary, 
license  ?  stafvokp/ 

MASTSa 

The  sailing  from  Waterfoid  was  a  new  voyage.  We  — — — 
are  to  consiner  the  transaction,  mit  in  a  commercial 
po.nt  of  view*  but  as  it  in  afftcted  by  public  policy  and 
Aationai  law.  To  everj  belli.eerent  ]iur])ose  it  was  a  voy- 
age de  novo.  It  is  not  proti  cted  by  the  act  of  congress 
of  !2d  Tanuai?,  1813.  That  art  requires  that  the  vessel 
should  have  sailed  before  the  15tli  of  September,  1812. 
mid  should  have  saiird  in  consequonre  of  the  repeal  of 
the  orders  in  ounril.  Thi*  act  has  no  prosjteciive  view. 
Vissriier  knew  that  ii  iJicI  nc»t  protect  this  vessel.  He 
^(lud  at  his  peril.    1  Bob.  iSi,  Hie  Hoop. 

But  if,  contrary  to  expectations,  this  property  shot|Id 
be  restored  we  trust  it  will  be  with  costs.  There  was 
no  proof  of  pro|>erty  on  board.  She  was  found  sailing 
with  a  British  license  dated  long  after  the  war  was 
known.  She  had  sailed  long  after  the  15th  of  September, 
and  .did  not  appear  by  any  documents  on  board  to  be 
within  the  pi^esident's  rnstVuctions  of  the  28th  of  Au- 
gust, 1812.  It  is  not  usual  to  give  costs  after  an  order 
lor  further  proof.  If  the  papet-s  withheld,  had  been  pro- 
duced it  is  probalble  a  great  deal  more,  of  the  property 
would  be  found  to  belong  to  Ilarman  Yisgcr. 

'  PiHKNjsT,  in  reply. 

It  is  said  that  Mr.  Visscher  has  been  trading  for  his 
own  bf*nefit«  upon  the  funds  he  received.  There  is  no 
fi>undari'>n  for  such  an  asst'iiion.  The  lett<  rs  of  Har-r 
man  Vtsger,  and  all  the  documents  show  that  the  goods 
wore  purchased  and  shipped  for  the  joint  benefit  of  all 
the  heirs.  He  did  the  best  for  the  interest  of  all  con- 
cerned, accoitlin^  to  his  judgment,  and  agi'ccably  to  the. 
agreement  of  the  parties,  wliirh  contemplates  and  pro- 
vides for  the  esse  of  his  being  obliged  to  remit  goods, 
and  binds  him  to  cause  them  to  be  insured. 

Two  questions  arise  in  this  case, 

1.  Was  the  Mary  the  property  of  an  American  citi- 
z^nl 
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THE  2.  If  80f  was  she,  when  captured^  sailing  in  conse* 

MARv»    quence  of  the  ;*epeal  of  the  British  oinlers  in  council  I 
BTAFF0UD9 

MAST£iu      !•  Wastlic  Mai7  the  property  of  an  American  citi- 
zen  ? 

All  the  documentary  evidence  shews  tliat  she  was  7 

But  it  is  contended  Uiat  she  was  the  property  of  one 
Smith  a  Scotsman*  and  this  assertion  deiiends  upon  the 
evidence  of  the  cook^  who  says  he  believed  it  because 
Smith  ordei*cd  the  men  about*  But  it  appears  that  this 
cook  was  shipped  just  as  the  vessel  sailed. 

It  is  said  also  that  the  ship*  not  having  been  claimed^ 
was  condemnedy  and  no  ajipeal  has  been  prayed,  whicb 
shows  conclusively  that  she  was  British  pi*operty» 

I'he  reason  wliy  she  was  not  claimed  appears  in  the 
evidence.  She  was  iiypothecated  for  more  than  slie  was 
wortlK  If  lost  by  capture  tlie  owner  is  not  iiersonally 
liahlcy  but  if  he  should  claimy  and  the  vessel  should  be 
restored,  \\?  wonid  be  liable  for  the  amount  of  the  bottom- 
ry  bond.  Visschen  who  held  the  bond,  could  not  claini 
in  his  own  name,  for  it  has  been  decided  that  such  a  lieu 
on  tlie  ship  wili  not  support  a  claim,  and  he  could  not 
use  the  name  of  the  owner  without  his  consent,  which  he 
would  certainly  not  give  to  impose  a  liability  on  him- 
selt  It  was  his  int^^rest  to  make  it  a  total  loss.  A  sen- 
tence of  cond<'mnation  founded  up'in  the  want  of  claim 
accounted  for  in  such  a  manner,  cannot  sui-ely  b6  crn- 
clusive  evidence  that  the  ship  was  not  bona  fide  owned 
by  an  American  citizen. 

2.  Was  she  sailing  in  consequence  of  the  repeal  of  the 
orders  in  council  ? 

This  voyage,  unquestionably  had  its  inception  in  con- 
Hequencc  of  that  repeal.  We  think  this  case  falls  pre- 
c  isely  within  the  principles  decided  in  that  of  the  Jliomas 
GjWpqiis.  But  it  vis  said  that  the  deviation  to  Waterford 
makes  it  a  new  royage.  That  this  was  a  continuation 
of  the  voyage  at  tlie  common  law,  is  admitted ;  but  not 
in  a  Cmirt  ^jiri%e.  Why  should  there,  in  this  respect* 
be  a  diflcrence  between  the  law  merchant  and  the  hiW  oC 
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fiatiohs  ?  *We  contend  that  the  law  of  nations,  toeing  more      rm 
enlarged^  is  less  rigid  than  the  law  merchant  mart, 

8TA7F0BD, 

But  as  to  prize  law,  the  English  Courts  of  prize  al*  master. 
ways  connect  voyages  of  tliis  kind.  Coniimtity  js  the  - 
favorite  doctrine  of  a  prize  Court  The  British 
Courts  of.  prizef  on  the  subject  of  contraband  of  war^ 
seem  to  have  been  enamored  of  this  d'lrtrine  of  continui- 
ty ;  they  condemn  vessels  returning  with  the  proceeds 
of  contraband ;  thereby  making  the  homeward  voyage 
the  otttwiard  voyage,  and  the  procibeds  of  contraband  tho 
contraband  itself. 

Butit  is  said  that  tliis  vessel  was  bound  on  an  illegal 
voyage»  and  therefore  rapnot  plead  distret^s/  She  acti^ 
on  the  belief  tliat  the  re|)eal  of  the  orders  in  council 
would  produce  peace,  as  all  others  did>  and  if  she  was 
in  error,  communu  error facUjuM. 

The  president's  instructions  and  the  act  of  congress 
go  on  the  ground  that  tliis  error  was  excusable. 

This  vessel  is  within  the  benefit  of  the  maxim  Hdfus  DeS 
ntminifacU  injuriam.  She  would  certainly  have  been  pro* 
tectedby  that  maxim,  if  she  had  been  all  that  time  driven 
about  tiie  Atlantic  by  storms  and  contrary  winds  j  And 
her  case  is  still  the  same ;  she  was  still  in  ilinere.  It  is 
said  that  the  instructions  were  a  substitute  for*  a  legis^ 
lative  act,  and  that  the  act  of  congress  has  superceded 
the  insUuictions.  This  we  do  not  admit  They  may 
both  stand  together — their  objects  are  difTerent. 

But  wc  arc  refoiTcd  to  the  policy  of  the  instructions 
and  it  is  said  tliat  this  vessel  was  not  within  that  pol'wy. 
The  sidventure  vas  undertaken  in  the  belief  that  the  war 
Would  cease ;  the  going  to  Watcrford  and  the  detention 
there  were  necessary  to  tlic  prosecution  of  the  voyage. 

But  it  is  said  thci*c  was  locus  penUeniia.  Tliat  Viss- 
cher  knew  how  long  tlie  vessel  would  be  detained  there, 
and  therefore  ought  to  have  abandoned  the  voyage. 
There  Is  no  evidence  of  that  fact  if  it  were  material. 
But  if  he  did  know  it«  he  knew  also  that  the  voyage  was 
innocent  in  its  inception,  and  that  its  continuity  cojild 
«ot  bo  broken  by  this  necessary  deviation. 
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THE  As  to  his  obtaining  a  sfcond.  British  license,  it  was 

MAHY9    .nccessary-5  hecouhl  not  leave  Watt-rford  without  it*    It 

STAFFORD,  was  not  a  Voluntary  act.     He  acted  untler  a  vis  majors 

MASTER.  The  second  license  was  on!y  a  renewal  of  the  fn-at;  if 

■■       — "— —  he  had  authority  t^i  go  at  all,  he  might  lawfully  use  the 

means.    After  Ms  return  t>the  United  States,  he  did 

not  apply  for  an  American  license  because  he  was  daily 

expecting  tlic  arrival  of  the  Mary  ;  bi*sides  he  knew  that 

she  was  protected  by  the  president's  instructions. 

The  opposite  argument  is  raised  upon  the  supposition 
that  she  must  not  only  commence  her  voyage  under  an 
impression  that  war  had  ceased,  but  must  continue  un- 
der the  same  impression  during  the  whole  voyage. 
Must  she  return,  if,  in  the  midst  of  the  Atlantic,  she  is 
inidt»ceived  ? 

The  voyiigc  was  commenced  under  a  oeiief  that  war 
had  ceased,  and  was  contiutied  under  the  iiiipression 
that  she  would  he  protertctl  by  tlie  instructions  of  the 
president  Althotigh  th^re  was  war  between  the  United 
States  and  Gr^at  Britain,  y<^t  th'»re  was  peace  between 
the  United  States  and  this  adventure.  This  case,  in 
principle,  is  exactly  that  of  the  Thomas  Oihbons. 

But  we  are  accused  6f  not  having  produced  sufficient 
further  proof  of  the  proprietary  intere*^;  in  the  cargo  and 
the  time  of  purchase.  They  say  the  o/ily  evidence  is  the 
affidavit  of  N.  J.  Visscher — testis  in  vrojnia  caikta.  Such 
testimony  is,  and  always  must  be  admitted  in  prize 
causes.  N.  J.  Visscher  is  a  man  of  fair  character.  But 
his  testimony  was  matter  of  supei^erogation.  Every 
do{-ument  and  paper  shawcd  before  that  the  property 
was  American. 

But  they  say  that  as  we  undertook  to  furnish  further 
proof  we  ought  to  have  <lon^  s*^ — ^that  we  were  in  pos- 
sessifm  of  the  hills  of  parrels  and  ought  to  have  pro- 
duced them.  The  fact  is  not  so,  nor  can  it,  in  the  nature 
of  commercial  transartions  be  so.  We  had  the  invoices, 
but  not  the  iiills  of  parcels,  they  were  the  vouchees  of 
Harman  Visger,  who  made  tlie  purchases ;  they  remain- 
ed in  England  and  it  could 'not  be  expected  that  we 
should  send  th^re  for  th  ^m.  N.  J.  Vissrher  has  produc- 
ed his  test  aiAdavit,  which  is  all  that  could  be  expected* 
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Bat  there  is  an  objection  to  the  omission  to  clum  160      tb« 
buodles  of  steel.    By  a  comparison  of  the  ships  pafiers     masT/ 
witii  the  claim  H  will  be  found  that  he  meant  to  claim,  stafbou 
and  did  clatm,  the  whole  of  the  cargo.    The  omissiv  ^  uf  mastkb. 
tiiis  item  was  by  miatake.  — — — ,-^ 

The  rule  that  every  trading  with  an  enemy  subjects 
to  confiscation,  will  not,  I  trusti  bo  sanctioned  by  this 
Court 

All  tbp  essential  parts  of  this  transaction  took  place 
in  peace,  or  in  imagined  peace.  The  rule  of  trading 
with  an  enemy  is  not  absolutely  inexoraUe..  Set*,  tiie 
case  of  the  Ma^na  del  Gradt^  and  the  prinriples  sta- 
ted by  sir  W.  Scott  in  flu  Hoop.  The  dangi^r  of  trea- 
sonable intercourse  is  the  ground  of  the  rule.  But  here 
was  no  such  dangers  Anotbf^r  grciund  of  condemnation 
of  goods  is  said  to  be  their  adherence  to  the  enemy. 
But  here.  Instead  of  adhering  to  the  enemy,  the  goods 
were  withdrawn  by  the  earliest  opportunity,  ft  was 
Certainly  for  the  interest  of  the  United  States,  that  the 
goods  should  be  withdrawn  from  the  jkiwer  of  the  ene- 
my, i  But  it  is  said  that  it  was  contrary  to  his  aUe^- 
glance.  Is  it  contrary  to  his  alldgiance  to  do  that,  the 
forbearance  of  wliich  would  be  for  the*  ad  vantage  of  the 
enemy  ?  Why  should  we  give  a  new  face  of  terror  to  the  . 
principles  of  war  2 

The  case  of  the  Rapid  was  essentially  diflTerent  Tlktre 
^as  opportunity  for  treasonable  inteixourse.  She  sail- 
^from  this  country  after  the  war  was  declared.  Let 
not  the  ride  be  made  an  iron  rule.  It  has  been  carried 
far  enough.  I'hcre  is  not  a  shadow  of  authority  for 
condemnation  in  a  case  like  this,  where  a  mere  remit- 
tance of  funds  acquired  before  the  war  was  intended  to 
b»  made  at  the  first  knowledge  of  the  war. 

All  the  cases'  cited  against  us,  are  to  be  found  in  the 
^ase  of  the  Hoop,  except  one  referred  to  in  Potts  and  BtlL 
Not  one  of  them  includes  the  present  case.  1.  The  Bin^ 
gendt  Jaeobf  was  a  clear  case  of  mercantile  trading  in 
open  war.  't.  The  Lady  Jane.  This  case  is  relied  up- 
on because  the  cargo  was  the  priMluce  of  goods  sent  to 
Spain  before  tlie  war.  But  the  commercial  adventure 
was  planned  and  concocted  dnriiig  the  war.  S.  The 
VOL.  IX.  18 
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iB^  Deergardtn  of  Stockholm^  was  a  case  offrade  with  tlie 
MART,  nirtny  wliollv  originating  during  war.  4.  The  ElixabOh 
STAFFORD  oj  Ostendf  was  anoth«'r  dear  case  of  tradin/(  during  war. 
MMi  BB.  5.  ilieJuffrouw  Lotdsa  Margnretha.  Acrordingto  the 
"■  ■  »  ■  ^tafemcnl  of  this  case  In  Bosaiiquet  and  Puller  (^E^ti^s 
case)  part  of  the  gfiods  were  purchased*  long  after  the 
war  had  broken  out^  and  the  adventure  was  projected, 
in  the  heat  of  the  war.  Orie  pari  of  the  carjto  was  con* 
s^ilerert  as  infected  by  the  other.  6.  The  8L  Lonis  or 
El  JiUessandro.  In  *  hat  case  the  ^^ds  were  shipped  in 
the  midst  of  the  wai  $  and  were  bound  to.  the  port  of  an 
enemy.  7.  In  the  case  of  the  Compte  de  fVohronxofff  the 
goods  were  shipped  long  after  the  existence  and  know- 
leilge  of  the  war,  and  in  the  regular  prosecution  of  trade* 
8.  So  in  tlie  Eorpediie  von  RotUrdam^  the  exportation  of 
goods  was  from  the  enemies  country  in  the  midst  of  tiie 
war.  9.  In  the  case  of  the  Bcl/aGutdifo,  the  voyage  was 
dir<>ct  to  an  enemy  country  with  provisions.  10.  In  the 
Eenigheid,  the  voya?:**.  was  to,  ncit  from,  the  enemy's 
country,  and  was  after  the  knowledge  of  the  war.  In 
tht>t  case  there  might  be  treasonable  intercourse,  but 
here  there  could  be  none.  11.  The  Fortumf  was  the 
cast^  of  a  voyage  to  the  enemy's  cotmtry,  which  might 
have  been  rountermand^d  after  knowledge  of  the  war. 
12*  In  the  case  of  the  FreedeUf  the  voyage  was  also  to, 
an  enemy's  p<irt  after  notice  of  tlic  war.  13.  In  tlie 
William,  which  is  a  case  much  rli^d  on  by  the  oppo- 
site counsel,  it  appears  in  8,  T.  1L  560  that  the  sugars  in 
question  were  received  by  the  British  nierchant's  agent 
fronrthe  enemy,  after  the  war  broke  out,  and  were  re- 
ceived in  the  course  of  a  general  trndCf  wliirh  is  the  fea- 
ture that  distinguishes  this  case  of  the  Mary  from  all 
that  have  been  cited. 

The  Claimants* in  those  cases  were  general  merchanti 
in  the  regular  prosecution  6t  their  trade ;  but  ours  is  a 
single  case  of  accidental  remittance  «^f  funds,  constitu- 
ting no  piirt  of  a  gi^nei-al  trade.  To  this  long  list  of 
caaes  sir  John  NirhMI  in  Potts  and  BeUj  8«  T.  tU  556^ 
has  added  one  more — The.  St.  PhUip,  in  17*7,  where  the 
lonls  refused  evidence  that  the  goods  were  bought  before 
the  war,  b^ng  of  opitiion  that  the  effects  of  British  sub- 
jects, taken  trading  with  the  enemy,  are  good  prize.i 
This  is  certainly  a  hard  cvj^.  It  is  very  briefly  stated  j 
Hone  of  the  particular  circamstancei)  being  mentioned' 
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It  docR  not  appear  how  long  after  the  breaking  out  or      thb 
tiie  ^ur  the  go<  ds  weir  shipped^  which  wouki  be  a  vi  ry     MARTf 
in:|Nii*t.  nt  cousitieration  in  tlie  innoi^tnce  or  guilt  ol  Uje  Stafford^ 
transartion.  mastfu. 

.  Tliis  Court  it  is  {^resumed  w  ill  not  push  the  law  of  war 
to  its  utnjtist  extent,  ami  certainly  not  farther  tlian  it 
has  been  extended  by  the  English  Courts. 

As  to  costs.  If  the  Mary  was  within  the  presidents 
instructions,  the  captors  are  not  entitled,  to  costs  and 
expen.ses. 

Stort»  J.  \l'hen  furtlier  proof  has  been  ordered^ 
are  not  costs  and  expenses  to  be  allowed  of  course  ? 

PiXKXEY,  1  tliink  not* 

Mahsiiaix,  Ch.  J.  deliveiTd  tlio  opinion  of  tlie  Court 
as  follows : 

Nanning  J.  Visscher,  an  American  citi£en»  adminb- 
ti-ator  of  general  Gari^ct  Fi>hor,  deceased^  went  to 
Gi*<*at  Britain  in  the  year  1811>  for  the  purpose  of  col- 
lecting the  estate  of  tlic  said  general  Garret  Fisher  in 
that  countryt  and  ivmitting  it  to  the  United  States  for 
those  who  were  entiU<^d  to  it  by  law.  Immediately  after 
the  iviKal  of  tlie  orders  in  council,  the  said  Nanning  J. 
Visscher  in\  ested  a  considerable  poi*tion  of  the  funds  of 
the  said  estate  in  British  merchandize,  and  engaged  the 
brig  Maiy,  a  vessel  having  an  American  register,  to 
conve;  it  to  the  United  States,  llie  Mai*y  was  en- 
gagi'd  at  Woolwich  and  came  round  to  Bristol,  where 
her  cargo  \%  as  procured.  She  began  to  take  it  on  boa^ 
on  the  3d  of  August,  1812;  and  on  the  15th  of  August^ 
having  complet4'd  her  lading,  she  sailed  from  the  port 
of  Biistol  for  the  United  States,  having  on  board  a 
British  licer.se  dated  on  the  8th  of  July,  1812.  While 
prosecuting  lier  voyage  she  encountered  such  severe 
weather,  and  received  sucli  damage,  as  to  be  under  the 
necessity,  in  order  to  avoid  the  danger  of  foundering  at 
sea,  to  put  into  the  port  of  Waterford,  in  Ireland,  for 
the  purjiose  of  being  repiured. .  While  lying  in  Waterr 
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THE      ford  and  undergoing  reiiairs^  she  was  abo  detained  hj 
MART,    a  general  embargo,  imposed  on  all  American  Teasels  in 
STAFFORD,  the  ports  of  Great  Britain.    The  Mar^f  betng  released 
MASTER,  by  tlie  high  Court  of  admiralty,  and  her  tefMurs  being 
■         completi^d,  her  license  was  renewed  on  the  27th  of 
Marcli,  1813,  and  she  sailed  from  "Waterford,  for  New- 
port, in  Rliode  I^Iancj,  on  the  7th  of  the  following  montii* 
On  the  itd  day  of  ^pril  she  was  captured  by  the  Ame- 
rican privateer  Paul  Ji<nes«  captain  Taylor,  and  brought 
into  Newpcirt^  Rhode  Island,  where  the  vessel  and  car- 
go were  libelled  as  enemy  pi*operty.    No  claim  being 
put  in  for  the  vessel,  she  was  condemned ;  but  the  car- 
go, which  wa^  claimed  by  P^inning  J.  YisscliiT,  for  him- 
self and  the  other  heirs  of  general  Fisher,  was  restored. 
From  this  sentence  tlie  captl^rs  appealed.    In  the  Cir- 
cuit Court  tlie  sentence  of  tt^  District  Court  was  re- 
versed and  the  cargo  was  condemned.    From  this  sen- 
tence of  condemnation  an  app<;al  was  taken  to  this 
Cturt,  and  the  case  was  argued  at  the  last  term. 

The  president's  instructions  of  the  28tli  of  Aiignfet^ 
181i,  were  then  for  the  fii*st  time  relied  on,  but  it  was 
not  admitted  on  tlie  part  of  the  captors,  that  these  in- 
structions wei4  knffwn  to  captain  Taylof .  For  the  as- 
certainment of  tliis  important  fact,  it  was  necessary  to 
admit  further  proo£ 

It  being  uncertain  how  this  fact  would  appear,  the. 
Court  a|Ho  directed  further  proof  on  other  points  which 
were  involved  in  some  degree  of  doubt. 

It  is  now  proved  inrontestlbly  that  the  instructions  of 
tlie  2$th  of  August  were  on  board  the  Paul  Jones  at  the 
time  of  the  capture.  I'hese  additional  instruction^)  di- 
rect •<  the  public  and  private  armed  vessels  of  the  United 
"  States  not  to  intercept  any  vessels  belonging  to  citi* 
<<  zens  of  the  United  States,  coming  from  British  ports 
**  to  the  United  States^  laden  with  British  merchandize, 
<<  in  c6nsi*quence  of  tlie  alleged  repeal  of  the  British  or- 
<<  ders  in  council.'^ 

The  effect  and  operation  of  these  instructions  were 
settled  in  the  ca<?e  of  the  Thomas  Oihbons.  The  only 
cnf|niry  to  be  made  in  this  case  is,  do  they  apply  to  ttie 
Mary  ? 
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To  sustain  tbeir  application  it  must  appear^  T9» 

MAmg 
1.  That  the  Mary  belonged^  at  the  time  of  .captnjre^  8tafio^9ii 
to  a  citizen  <^the  United  States.  mastsb* 

,  %  That  she  was  coming  fiom  a  British  port  to  (he 
tFnited  States;  laden  With-Britisii  niercliahdize,  in  cM- 
sequence  of  the  alleged  repeal  of  the  British  orders  in 
council* 

1.  Was  the  Mary  the  property  of  an  American  Ci- 
tizen? 

She  carried  an  American  register,  which  represented 
her  as  Ihe  property  of  James  B.  Kennedy, «  citizen  of 
the  United  States. 

She  sailed  from  Cliarleston,  in  South  Carolina,  as  an 
American  vessel,  commanded  by  captain  Stafford,  a  na- 
tive American  citizen,  who  continued  to  cbinmand  her 
until  her  capture,  and  who  always  supposed  her  to  be 
the  property  of  Mr.  Kennedy.  Her  first  license,  which 
was  granted  before  inteHigence  of  the  declaration  of 
war  had  reached  England^  was  ]^ranted  to  her  as  fn 
American  vessel ;  and  in  the  renewed  license  slie  w«ft 
still  considered  as  an  American  vesseLr 

tn  opposition  of  this  testimony  is  th<B  depojuaon  of 
one  of  the  manners,  who  siipposes  one  Smith, -a  British 
subject,  to  be  a  part  owner  of  the^  Mary,  because  tbt 
captain  so  informed  him,  and  .because  Smith  ordered 
the  people  iibout  as  much  as  Mr.  Kennedy  or  the  cap- 
tain. 

So  much  of  this  deposition  as  refers  to  ine  infoiW- 
tion  of  the  captain,  is  not  very  probable ;  and  if  troOt 
must  either  discredit  the  captain's  testimony,  or  be.con- 
sidered  as  a.  communicaticm  made  for  some  particular 
purpose  while  the  veasel  was  in  a  British  port.  That 
part  of  it  which  states  Smith  to  have  ordered  the  peo- 
ple about  as  much  as  Mr.  Kennedy,  is  not  very  intelli- 
gible, since  Mr.  Kennedy,  the, owner  of  the  Mary>  does 
not  appear  to  have  been  on  board  the  vessel,  or  at  Bris* 
UA,  or  at  Waterford. 
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THE  Had  a  claim  been  put  in  for  tlie  Mar)r^  this  tcsHmo- 

MART,     ny,  opposed  to  the  pwiof  furnished  bj  the  regisn  r  and 
STAFFORD,  the  deposition  of  the  captain^  womW  have  been  ligl  t  in- 
MA8TER.  deed. 


But  no  claim  was  filed  fop  the  Blary«  and  she  was 
consequently,  according  to  the  course  of  the  Court  of 
admiraityy  condemned  as  enemy  property. 

This  sentence  is  now  relied  on  by  the  captors  as  es- 
tablishing the  fact.  l*!ie  argument  has  Ihm  n  pressed 
with  great  eam«'stness,  and  is  cei'tainly  entitled  to  se- 
rious consideration. 

The  conclusive  efTTt  which  the  captors  would  give 
to  this  sentence  is  founded  in  ])ai*t  on  reasoning  which 
is  technical,  and  in  part  on  the  operation  which  the  fact 
itself  ought 'to  have  on  th<  liiimhn  mind  in  producing  a 
conviction  that  the  claim  was  not  filed  because  it  could 
Bot  be  sustained. 

A  sentence  of  ^  Court  of  admiralty  is  said  not  only 
to  bind  the  subject  matter  on  which  it  is  pronounced, 
bi^t  to  prove  conclusivily  the  facts  which  it  assiri.^. 
This  principle  has  b(  en  maintained  in  the  Courts  of 
England,  particolarly  as  applying  to  cases  of  insurance, 
4iml  has  been  adopted  by  tliis  Court  in  the  case  of 
Crmidson  and  others  v.  ^Leonard.  Its  application  to  the 
case  at  bar  will  oe  considered. 

The  Marj  was  not  condemned  by  the  sentence  of  a 
fSpticign  Court  of  admiralty  in  a  case  prior  to  and  dis- 
tinct frorp  that  in  which  the  cargo  was  libelled.  Sto 
was  comprelicnded  in  the  same  libel  with  the  cargo. 

The  whole  subject  formed  but  one  cause,  and  the 
whole  came  un  together  before  the  same  judge.  By  the 
rules  of  the  Coiii't  the  condemnation  of  the  vea^el  was 
inevitable ;  not  because  in  fact  she  was  British  proper- 
ty, but  because  the  fact  was  charged  and  was  not  re^ 
pelled  by  the  owner,  he  having  failed  to  appear  and  to 
pot  in  his  claim.  The  judge  could  not  close  bis^  #ye8 
on  this  circumstance ;  nor  could  he«  in  common  justice, 
subject  the  cargo,  which  was  claimed  according  to  the 
^ui'se  of  the  Court,  to  the  liabilities  incurred  by  beini: 


imported  in  a  hostile  bottom*    la  tbe  same  cause^  a      thb 
fact^  not  controverted  by  one  (lartyf  who  does  not  appear^    tf  abt* 
and  therefore  as  to  him  taken  for  coirfeiiedy.  ought  not,  STAFioBOy 
on  that  implied  admission/ to  be  brought  t6  hear  upon  ma^tbb^ 

another  who  does  appear,  does  controvert,  and  does  dis "^ 

prove  it.  The  owners  of  the  cargo  had  no  control  over 
the  owner  of  tlie  vessel.  Yisscher  could  not  force  E.ao- 
nddy  to  file  a  claim ;  nor  could  Visschsr  file  a  cfaim  (or 
him* 

The  evidence  that  the  vessel  was  American  property 
coufd  not  be  looked  into  so  far  as  respected  the  rights 
of  Kennedy,  because  he  was  in  contumacy ;  but  Yisscher 
was  not  in  contumacy.  He  was  not  culpable  for,  and 
therefore  ought  not  to  suffer  for,  t)ie  contumacy  of  Ken- 
nedy. That  contumacy,  in  r^^as^m  and  in  justice,  ougi^t 
not  to  have  prevented  the  District  Court  from  looking 
int^  .the  testimony  concerning  proprietary  interest  in 
the  vesself  so  far  &s  the  rights  of  other  Claimants  de-^ 
pended  on  that  iote^jst  Not*  is  the  Court  inform^  of 
a  legal  principle  which  should  have  restraii^^d  the  di3- 
trict  judge  from  looking  into  this  testimony,  (f  we 
reason  from  analogy  we  find  no  principle  adopted  by 
tlie  Courts  of  law  or  equity,  whith  in  its  apjplicatitm  to 
Courts  of  admiralty,  would  seem  to  subject  one  Clai- 
mant to  injury  from  the  contumi^:y  of  another* 

A  judgment  against  one  Defentiapt  for  tjhe  w^t  of  B 
plea,  or  a  decree  against  one  Defendant  for  want  of  an 
answer,  does  not  prevent  any.  other  Defendant  fr  ink 
({pntesting,  so  far  as  respects  himself,  tUe  v6ry  C^t 
which  ig  admitted  by  tbe  absent  party. 

No  reasdn  is  perceived  why  a  different  rule  should 

Jirevail  in  a  Court  of  admiralty,  nor  is  the  Court  in^ 
(drmed  of  any  case  in  which  a  different  rule  has  been 
established. 

If  the  Pistrict'  Court  was  not  precluded  by  tlie  non- 
claim  of  the  owner  of  the  vessel  from  exanrining  the 
fact  of  ownership,  so  far  as  that  fact  could  affect  tho 
cargo,  it  will  not  be  contended  that  an  Appellate  Courc 
may  not  likewise  examine  it 

This  case  is  to  be  distinguished  from  those  which 
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THE      have  been  decided  on  policies  of  Insimncef  not  only  by 
MARTy    the  circumstance  that  the  cause  respectihr  the  vessel 
STAFroRDy  and  the  careo  cam^  on  at  the  sama  time  befiire  the  same 
BlASTBiu  Courtf  but  by  other  difforences  in  reason  and  in  law^, 
^ which  appear  to  be  essential. 

The  decisions  of  a  Court  of  exclusive  jurisdiction  are 
necessanly  conclusive  jn  all  other  C|Ourts»  because  the 
subject  matter  is  not  examinable  in  them.  With  re- 
spect to  its>1f  no,  reason  is  |»crreived  for  yieldiig  to 
them  a  further  conclusiveness  than  is  allowed  to  the 
judgments  and  decn^es  of  Courts  of  common  law  and 
equity.  They  bind  the  subject  matter  as  between  par- 
ties and  privies. 

.The  whole  world,  it  is  said,  are  parties  in  an  admi- 
ralty cause;  and»  IbcnTirey  the  whole  world  is  bound 
by  the  decision.  The  reason  on  which  this  dictum 
stands  will  determine  its  ext/nt.  Every  person  may 
make  himself  a  party,  and  appeal  from  the  sentence ; 
but  notice  of  the  conti*over8y  is  necessary  in  order  to 
become  a  p^rty,  and  it  is  a  pnnciple  of  natural  justice^ 
of  universal  obligation,  that  before  the  rights  of  an  in- 
dividual be  bound  by  a  judicial  sentence,hc  shall  hiive 
notice^  either  actual  or  impUedf  of  the  proceedings 
against  him^  lyhere.  these  proceedings  are  against  the 
person,  notice  is  served  personally,  or  by  publication ; 
where  they  are  in  renh  .ni>tice  is  served  upon  the  thing 
itself.  This  is.fiepessarily  notice  to  all  those  who  h^ve 
any  interest  in  $tte  thing,  and  is  reasonable  because  it 
is  necessary,  and  because  it  Is  the  part  of  common  pru- 
dence for  all  those  who  have  any  interest  in  it,  to  guard 
that  interest  by  persons  who  are  in. a  situation  to  pro- 
tect it.  Every  person,  therefore,  who  could'assert  any 
titl,c  to  the  Mary,  has  constructive  notice  of  her  seizure^ 
and  may^fairly  be  considered  as  a  party  to '  the  libeL 
But  those  who  have  no  intei*cst  in  the  ve^isel  which 
could  bfi  asserted  in  the  Court  of  admiralty,  have  no 
notice  of  her  seizure,  and  can,  on  no  principle  of  justice 
or  reasQn,  be  considered  as  parties  in  the  cause  so  far 
as  respects  the  vessel.  When  such  person  is  brought 
before  a  Court  in  wliich  the  fact  is  examinable,  no  suf- 
ficient reason  is  perceived  for  precluding  him  from  re- 
examining it  The  judgment  of  a  Court  of  common  lawy 
or  the  decree  of  a  Court  of  equityi  would|  nnder  such 
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eircimistancesy  be  ire-examinable  in  a  Court  of  common      the 
laWf  or  a  Court  of  equity ;  and  no  reason  is  discerned     mary^ 
wby  the  sentence  of  a  Court  of  admiralty^  under  the  Stafford^ 
same  circumstaiicesy  sbould  not  be  re-exalninable  in  a  master. 
Court  of  admiralty*  — ^ — ..^... 

This  reasoning  is  not  at  irariance  with  tlie  decision 
that  the  sentence  of  a.  foreign  Court  of  admiralty,  con- 
demning a  vessel  or  cargo'  as  enemy  propierty,  is  con- 
clusive in  an  action  against  the  underwriters  on  a  poli- 
cy in  which  the  property  is  warranted  to  be  neutral. 

It  is  not  at  variance  with  that  dtei^ion,  bccaute  the 
question  of  prize  is  one  of  which  Courts  of  law  have  no 
direct  cognizance,  and  because  the  owners  of  th^  vessel 
and  cargo  were  nartics  to  the  libel  against  them^ 

In  the  case  of  Croudson  and  aLv.  Leonard,  two  judges 
expressed  their  opinions.  Tliose  who  were  silcni,  but 
who  concurred  in  the  opinion  of  the  Court,  undoubtedly 
acquiesced  in  the  reasons  assfgned  by  those  j'udji^s*  On 
the  conclusiveness  of  a  foreign  sentence,  jiulge  Jithnson 
said,  <<  The  doctrine  appears  to  me  to  r^st  on^  three 
•<  very  obvious  considerations :  the  propriety  of  leaving 
^<the  cognizance  of  prize  questions  exclusively  to 
<<  Courts  of  prize  jurisdiction  i  the  very  great  incon- 
«<  venience,  amounting  neaiiy  to  an  inipoS3ibility5_jQ£ 
^  folly  investigating  such  cases  in  a  Court  of  common 
<<iaw;  and  the  imprdpriety  of  revising  the  decisions 
<^  of  the  maritime 'Courts  of  otiier  nations,  whose  juris- 
*'  diction  is  co-ordinate^  throughout  the  worid.** 

These  reasons  undoubtedly  support  the  opinion 
founded  on  them ;  but  it  will' be  readily  perceiveil  that 
they  would  nbt  apply  to  the  case  before  the  Court. 

After  slating  the  conclusiveness  of  the  sentence  of 
Courts  of  exclusive  jurisdiction,  judge  Washington  said, 
*<  Thia  rule,  when  applied  to  the  sentences  of  Courts  of 
^'  admiralty,  whether  foreign  or  domestic,  produces  the 
^'doctrine  which  1  am  now  considering,  upon  the 
M  ground  that  all  the  world  are  parties  in  an  admiralty 
«<  cause.  The  proceedings  arc  in  rent ;  but  any  person 
«  having  an  interest  in  Uie  projicrty  may  interpose,  a 
<<  claim#  or  may  prosecute  an  appeal  from  the  sentenee* 
VOL.  IX.  ii» 
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r^R      <«  The  insured  is  emphatic  lly  a  partyt  and.  in  every  ixt^ 

MARY9     <«  stance  has  an  opportunity  to  eontrovert  the  alleged 

STAFFORDf  •*  gfitunds  tif  condeDinationf  by  provJngf  if  he  cany  the 

MASTER.  <•  neutrality  of  the  property.    The  ina'iter  is  his  imme* 

^— ^— —  <•  diate  agent,  and  he  is  also  bound  to  act  for  the  benefit 

**  of  all  conremed^  fH>  that  in  thiei  respect  he  also  repre- 

«<  sents  the  insurer/' 

The  very  foundation  of  this  opinion  that  the  insured 
is  bound  by  the  sentence  of  condemrtation  is,  that  he 
was  in  law  a  party  to  the  sult»  and  bad  a  full  opportoni* 
ty  to  assert  his  rights*  This  decision  cannot  be  appli- 
cable tt)  one.  in  which  the  person  to'  be  affected  by  the 
sentence  of  condemnation  was  not,  and  could  not  be  a 
party   pit* 

Jf  the  sentence  coxidemning  the  Mary  did  not  techni- 
cally preclude  the  owners  of  the  cargo  from  asserting 
in  tiie  Court  of  admiralty  her  American  character,  the 
weight  of  the  eTidcnceVin  that  point  is  to  be  fairly  esti- 
mated. 

In  support  of  her  American  character,  the  docun;^n- 
iary  evidence  is  complete  and  unequivocal ;  and  the  cor- 
roborative teatimonj^  is  calculated  to  strengthen  a  beliei 
in  the  verity  of  Uie  register.  In  support  of  her  hostile 
character  the  omission  of  the  owner  to  £le  his  claim  is 
chiefly  relied  on.  The  importance  of  this  circumstance 
is  not  to  be  controverted.  Its  weight,  however^  is  miich 
diminished  by  tbip  consideration  that  tiie  case  affpMs  no 
reasonable  grpund  f<»r  believing  that  the  owner  codd 
have  been  restrained  ttotn  making  his  claim  by  the  ap- 
prehension of  failini;  to  support  it.  There  is  no  testir 
mony,  ami  there  i3  bo  re  S'ln  to  unspent  thitt  any  testi* 
mony  was  attainable  which  could  have  suQceasfully  up** 
posed  the  register.  Tliis  consifleration  gives  plausibili- 
ty to  the  argument  that  the  worthlessness  of  the  vessel., 
the  bottomry  bond  with  which  she  was  charged,  the  ex- 
pectation that  the  fordemna  ion  would  relieve  him  from 
that  debt,  might  be  the  motives  (br  not  resisting  that 
condemnation.  It  is  possible,  too,  that  in  point  of  fut» 
he  miglit  not  have  actnal  notice  of  the  proceedings^ 
This  is  not  to  be  ur  sumed,  and  is  not  to  benefit  the 
owner;  but  it  is  nssiMe ;  and  may  be  taken  into  the 
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account  In  estimatinf^  the  effect  of  this  negligence  on      the 
pttvons  who  are  not  culpable  for  it  makt, 

STAFFORDp 

It  has  been  said  that  the  owners  of  the  cargo,  and   ma!»ter. 
that  Nanning  J.  Yiascher^  who  held  the  bottomry  bond,  i 

ought  to  have  filed  a  rlaim.  But  the  interest  under  the 
boSumry  bond  coidd  not  have  been  asHerted ;  nof  had 
the  owners  of  the  cargo  any  right  to  the  vessel.  Had 
thoy  known  that  they  were  to  be>  in  any  manntr,  af* 
fected  by  the  character  of  tlie  vessel,  they  might,  and 
most  probably  wonlil  have  exerted  themselves  to  have 
brought  forward  Kenne^^ly  as  a  Claimant^  or  to  have 
accounted  for  his  silence  ;  but  in  the  District  Court  the 
president's  instructions  were  unknown,  and  their  effect 
11IJ thought  o£  The  owners  of  ihe  cargo,  tbereforoy 
neither  troubled  thetnselves  about  tlie  vessel,  nofe  at- 
tempted to  account  for  th^  claim  to  her  not  bciogit  filed. 
When  afterwards  in  this  Court  the  bearing  of  tiiose  In- 
structions was  discovered,  and  furtlier  proof  was  direct- 
ed; that  direction  did  not  extend  to  proof  which  might 
account  for  the  failure  of  Kennedy  to  assert  his  title  to 
the  vessel.  This  may  excuse  the  Claimants  for  not 
producing  testimony  to  that  point 

tJpon  the  best  consideration  we  have  been  abl^  to  be- 
stow upon  the  subject,  the  Court  is  of  4^pinion  that  the 
Mary,  in  this  claim,  must  be  deemed  to  have  been  the 
property  of  an  American  citizen. 

2.  Did  she  sail  from  a  British  port  in  consequence 
of  tlie  aUegeid  repeal  ot  the  British  orders  in  council  2 

That  the  voyage  in  its  inception  was  produced  by 
the  opinion  that  the  repeal  of  the  British  orders  In 
council  would  terminate  the  differences  between  the  two 
nations,  is  too  clear  tor  controvei*by.  Had  the  Mary 
proceeded  directly  from  Brintol  to  her  port  of  destina- 
tion in  the  United  States,  the  counsel  for  the  captor^ 
would  not  contend  that  it  was  not  a  voyage  described 
by  the  instructions  of  the  28th  of  August.  But  the  de- 
lay in  the  port  of  ^Wat«*rfor<!,  it  is  said,  has  broken  the 
coQtinuity  of  the  voyage,  aud  in  deciding  on  its  charac- 
ter, the  departure  ^'rom  Watrrford,  not  the  departure 
from  Bristol,  must  be  considered  as  its  commencement, 
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THE  Tt  is  not  denied  that,  in  a  cortmercial  sense,  this  li 

MAnr«     ene  continued  voyage,  to  take  its  date  at  the  departure 

•TAFFonUf  of  the  Mary  from  Bristol.    'But  it  is  urged  that  where 

M4STEU.  the  rights  of  war  intcrrene,  a  different  constmction 

^-. — _^  must  talce  place. 

The  Court  does  not  accede  to  the  correctness  of  this 
distinction. 

The  Mary  was  forced  into  Watcrfonl  by  irresistible 
nectosity»  and  was  detained  theri^  by  the  operation  of 
causis  slie  could  not  control.  Had  her  departure  been 
from  a  neutral  port,  and  she  had  been  thus  forced^ 
during  the  voyage,  into  a  iiostile  port,  would  it  be  al- 
leged that  she  had  incurred  the  liabilities  of  a  vessel 
sailing  from  a  port  of  the  enemy  ?  It  is  believed  ttiat 
this  fljlegation  could  not  be  sustained^  and  that  it  would 
not  be  made.  But  as  between  the  captors  and  the  cap- 
tured in  this  case,  the  voyage  was,  in  its  commence- 
ment* as  innocent  as  if  made  from  a  friendly  ]iort.  The 
detention  at  Wateiford,  then,  can  no  moie  affexrt  the 
character  of  the  voyage  in  the  ene  case  than  in  the 
other. 

But  it  is  said  that  the  owners  of  the  cargo  ought  to 
have  apidied  to  the  American  government  for  a  UceQse 
to  bring  it  into  the  United  States. 

So  far  as  respects  the  captors,  there  could  be  no  ne- 
cessity for  a  license,  since  the  vessel  was  already  p'^i- 
lectod  from  th'^m  by  the  orders  of  the  president  un%4er 
which  th(*y  sailed  ;  and  for  any  othfT  purpose  a  license 
was  unnecessary,  provided  the  importation,  if  the  voy- 
age had  been  immediate  kni  direct  fh>m  Bristol,  coold 
Ih^  justified. 

If  a  cargo  be  innocently  put  on  board  in  an  enemy 
country,  if  at  that  time  it  be  lawful  to  import  ii  into  the 
United  States,  the  importatiov  cannot  be  rendered  an- 
Idwful  by  a  detention  occasioned,  in  the  course  of  the 
voyage,  either  by  the  perils  of  the  sea,  or  the  act  of  the 
eiiemy,  unless  this  effect  be  prodseed  by  some  positive 
act  of  the  legislature. 

There  is  no  such  act 
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It  has  been  conten'dcil  that  the  act  for  the  remnsaiou      rati 
of  fines*  pfiiaities  and  forfeitarea  in  ceitain  c^esy  pass-     m\ky9 
ed  on  the  td  of  Janiutryf  1813  controls  the  instructions  staffurd^ 

S>en  by  the  pre9i4<?nt  on  the  28th  of  Atignat,  1812»  and  mas  i  er. 
nils  the*  ^»peration  of  those  instructions  tothe  specific  _-— ^ 
cases  described  bj  cungr -ss ;  and  as  that  act  pirotects 
only  tiios-"  importations  which  were  made  previous  to 
its  passage*  it  has  been  argued  that  the  president's  in- 
structioas  can  go  no  further. 

Independ*  nt  of  th^*  war^  all  British  merchandize  was 
exrludcd  from  the  px»rts  of  the  United  Siatcs  by  a  sys- 
tem Hf  pfdir>  SMpp'ised  to  have  been  founded  on  the 
Brit'sb  orders  in  c.nmcil. 

The  secretary  of  the  treasury  had  power  to  remit 
forfeitures  incurred  linder  these  laws.  When  the  or- 
ders in  council  were  repealed,  large  shipments  were 
made  of  British  merchandize  by  American  merchants 
in  the  full  confidence  that  the  American  restrictive  sys- 
tem would  fall  with  the  orders  which  produced  it.  This 
opinion  and  the  proceedings  in  consequence  of  it,  were 
thought  excusable  both  by  the  executive  and  legislative 
departments  fif  government.  The  president  instructed 
the  cniizers  of  the  ITnitod  States  not  to  molest  vessels 
of  this  description,  «  but  on  the  contrary,  to  give  aid 
<«  and  assistance  to  the  same ;  ?n  order  that  such  vessels 
<<  and  their  cargoes  may  be  dealt  with  on  their  arrival^ 
<<  as  may  be  decided  by  the  competent  autliorities.*^ 

These  Instructions  act  solely  on  the  rights  of  war, 
and  regulate  the  conduct  of  the  public  and  private  arm- 
ed vess^s  of  the  United  States. 

The  legislature  passed  an  act  on  the  2d  of  Januar} 
181S,  taking  away  the  discretion  of  the  secretary  of  tht 
trjeasury,  and  directing  him  absolutely  to  remit  all  pe« 
nalties  and  forfeitures  incurred  by  violating  the  non-in 
tercoorse  laws,  in  all  cases  nf  im|fortation  made  before 
the  passage  of  the  act,  in  American  vessels,  provided 
the  goods  were  the  property  of  citizens  of  the  United 
States,  and  the  vessels  depai*ted  from  any  |H)rt  of  tlm 
United  Kingdom  of  Great  Britain  and  Ireland  between 
tlieSSdda  of  June  and  the  l^th  of  September  then 
preceding. 
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TBS         This  act  does  not  contemplate  the  condact  of  captors^ 

M^RTy     or  the  ri^htjs  of  war.    Its  sole  object  is  to  remit  certain 

fTAFFoRDy  penalties  already  incurred  bj  a  violation  of  muniripal 

MASTEii.  law.    The  legislature  docs  not  appear  to  have  had  in 

— -; — — -"  view  the  instructions  given  bjr  the  pr^'siddnt  to  the  arm-^ 

ed  vessels  of  the  United  States,  much  less  to  have  in* 

tcnded  to  control  thosi'  insti*uctions. 

But,  in  elTecting  Hiose  different  object,  the  executive 
and  tlie  legislature  were  impi^lltNl  by  the  f^arar  motive— 
the  peculiar  hardship,  of  exposing  the  citizens  of  the 
United  States  in  ^u^h  a  case  to  the  p  nalties  either  of 
war,  or  of  municipal  law.  The  one  intended  to  pi*otect 
ffom  capture,  the  other  fwm  foVfeiture,  pro|>ert7  which 
bad-  been  shippf^d  in  the  reas<mable  confidence  tha( 
peace  and  commercial  int'rcoui*se  bet^Ven  the,  two 
countries  were  tlie  fruits  of  the  repeal  of  the  British 
onlei-s  in  council.  The  president  recognize^  the  prin- 
ciple* but  left  the  thne  witlun  which  it  siiould  .operate, 
to  be  decided  by  the  arm^'d  vessels  and  by  the  Courts, 
according  to  the  circumstances  of  each  case.  The  le- 
gislature prescribed  certain  limits  within  which  it  should 
op<*rate.  This  Court,  in  construing,  the  less  explicit 
instructirms  of  tlie  president*  with  respect  to  the  depar- 
tui*e  of  a  vessel  from  a  British  port,  has  n»spected  tlie 
more  explicit  language  of  the  legislature  on  the  same 
suhject.  But  the  instiuctions  of  the  president  relate 
only  to  the  departure  of  the  vessel.  They  do  not  ex- 
tend to  the  tim.e  of  its  arrival.  In  this  respect  there  is 
nothing  to  be  explained.  Consequently  the  art  of  con- 
gress can  funnisli  no  aid  in  their  constructicm.  That 
tlie  instrurti^ns  were  intended  to  protect  fmm  capture 
all  vessels  whirh  had  sailed  in  that  c  nfidence  which 
was  inspired  by  the  repeal  of  the  BriMsh  orders  in 
council*  however  the  voyage  might  b^^  protracted,  is 
apparent  fi*om  tlieir  language,^  and  from  the  fact  that 
they  continued  to  be  delivere4  to  the  armed  vessels  of 
ilie  United  States  after  tlie  passage  of  the  act  of  the  2d 
of  January,  1813. 

It  is  the  unanimous  opinion  of  the  Court  that  the 
Mary  was,  at  the  time  of  her  capturCf  protected  by  the 
instructions  nnder  which  the  captor  saileU. 

This  opinion  renders  ail  inquii^  into  the  character  9f 
the  cargo  unnet  jssary. 
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The  cooMel  for  the  captors  hare  claimed  fhfir  coAts      thk 
and  ezpeneesy  on  the  groond  that  there  was  probable    mart, 
cause  of  capture^  Stafford^ 

PIASTER* 

This  claim  is  sustained  by  the  Court  Further  proof  ■■ 

has  been  requiredf  and  tlie  latiiiess  of  tlie  perfod  at 
which  the  Mary  was  found  On  the  ocean^  justified  a  sus- 
picion that  her  case  was  not  one  to  which  the  instruc- 
tions of  the  president  extended. 

The  sentence  of  the  Circuit  Court  condemning  the 
carg?>  of  the  Mary  is  reversed*  and  tlie  catise  is  remand- 
ed ti>  that  Court  with  directions  to  djsmiss  the  libel  so 
far  as  respects  the  cargo,  and  to  restore  the  same  to  the 
Claimant^  and  to  allow  the  captors  their  reasonable 
tosts  and  expenses. 


DOE,  u&ssBE  OF  LEWIS  akd  WIFE,  i8i5. 

M«FARLAND  ahd  ot^rs. 


•Msenf....ToDD,  J. 

ERROR  to  the  Circuit  Court,  for  the  districtof  Ken-  Kiinotf 
tocky,  in  an  action  of  ejectment  SSMtoTor** 

wiU,  made  fai 

The  case  was  submitteil  to  the  Court  at  last  term,  by  y»!**"*  ^ 
WicKLiFFB,  for  iht  Plaintiffs  in  erroVf  and  G.  M.  Bibb,  ^!^^,  ^ 
for  the  DefimantSr  upon  notes  of  an  argumeni:,  and  was  >»  Kentnckj^ 
argued  at  this  term,  ^y  C.  Le^,  far  the  Flahdiffs  in  error.  ^JJ^*^* 

tncDtMiy  in 

Feiruary  27th.    MsewL...Toi^ii,  J.  SSSTiSm^ 

maiutain  an  t 

Marshaix,  Ch.  J.  ddiTi^^  tLc  opinion  of  the  Court  7^«»^«^ 
as  follows :  Kwituckv. 

Ifi^  Plabtji; 

This  ii^.a  writ  of  error  to  a  judgriient  rendered  in  the  ^^  ^^ 
Circuit  Court  of  the  United  States  for  the  district  ofthe'vboie 
Kentucky,  in  an  ejectment  by  the  Plaintiffs  in  error,  ^J^  •  ^ 
against  the  Defendants.  he'hMooij  ai 
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ttoBy  At  the  trial  of  the  cause*  the  Plaintiffs  prodacecl  and 

XBtsEE  09  re^  in  evidence*  a  patent  from  the  romnMinwealth  of 

i.BWid  &  Yir^niay  granting  certain  lands  thenin  dcBcribcd  lying 

wiF£      in  the  county  of  Nelson*  in  the  now  state  of  Kentucky^ 

r,        to  John  May*  John  Banister*  Kennon  Jonts,  Thomas 

M<FAR-    Shore  and  Christoplier  M^Conico.    He  then  offered  in 

XAND     evidencci  the  last  will  and  ti*stament  of  John  May«  de^* 

&0THER8.  ceased*  which  contained  this  clause,  « I  give  and  devise 

■  •<  my  land  to  my  executors,  herein  after  named,  aud  to 

iiodKicicdinte-  *<  the  survivors  and  survive-  of  such  of  them  as  may  act, 
tmlt,*mf*be  "  ^^  ^^*''  heirs,  for  the  purpose  of  selling  as  much  there- 


ghren 
deoee. 


in  eTi-  **  of  as  will  pay  all  my  debts.'^ 

This  will  was  proved  and  admitted  to  record  accord- 
ing to  the  laws  of  Virginia*  while  Kentucky  was  a  part 
of  that  state*  and  is  duly  certified  by  the  pro])er  authori- 
ty. The  Plaintiff*  Ann  Lewis,  (wife  of  the  other  Plain- 
tiff, Thomas  Lewis*)  who  was  an  executrix  named  in  the 
wilfof  thcsaid  John  M^y,  alone  qualified  as  executrix* 
and  took  upon  horseK  the  burthen  of  executing  tlie  said 
will;  but  she  did  not  qualify,  and. did  not  obtain  her  let- 
ters testamentary  uiitil  after  Kentu(*ky  had  become  an 
independent  state. 

The  counsel  for  the  Defendants,  objected  to  the  ad- 
missibility of  the  will  and  certificate  thereto  subjoined* 
because  the  said  Ann  hnd  only  qualified,  and  sued  out 
letters  testamentary  in  the  state  of  Virginia,  and  not  in 
tke  state  of  Kentucky  where  the  land  lies.  The  Court 
sustained  the  objection,  and  the  will  was  not  permitted 
to  go  in  evidence  to  the  Jury.  1  o  this  opinion  an  excep. 
don  was  taken.  There  was  a|»o  a  second  exreption  ta- 
ken on  the  same  rojection  of  evidence,  which  depends 
entirely  on  the  correctness  of  the  first  opinion,  and  tliei*c- 
fore  need  not  be  particularly  stated. 

It  h&s  been  decided  in  this  Court  that  letters  testamen- 
tary  give  to  the  executor  no  authority  to  sue  for  the 
personal  estatt*  of  the;  testator  out  of  the  jurisdiction  of 
tlie  power  by  which  those  letters  arc  granted.  But  thia 
decision  has  never  bf'en  underatood  to  extend  to  a  suit 
for  lands,  devised  to  an  executor.  In  such  case  the  exe- 
cutor sues  as  devisee.  Hi^  right  is  derived  from  the 
will,  and  the  letters  testamentary  do  not  give  the  title. 
The  executors  are  trustees  for  the  purposes  <tf  the  will. 
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*l%i8  will  may  be  considered  as  reqairing  that  the  eze-      BOKt 
ciitois  shall  act  to  enable  thrmmlvis  to  tike  iinder  the lesSbkov 
devise  to  them  ;  bat  when  the  condition  is  perfonnedf  X£wis& 
those  who  have  perforated  it,  take  under  the  will.  That      wife 
the  I  xecutriz  took  upon  herscJf  tliat  character  after  the        v» 
separation  ot  KentuckV  from  Virginia,  is  of  no  cbnse-    m«fas^ 
queace.    V^hen  slie  did  take  it  upon  herself,  the  condi-     Baivd 
tion  on  which  the  dc?ise  was  made,  ^»s  prrformedt  and  ftoTHEBS* 
she  took  as  devisee  undt  r  the  will ;  and  the  act  consum-  ■ 

mating  hi^r  title,  had  relation  to  the  time  of  its  commence- 
ment, which  was  before  the  Si^par^tion  of  the  two  stati-s. 
^ere  it  even  necessary,  which  is  nota<lmitted^  to  rect^rd 
this  will  in  Kentucky,  that  objection  was  not  made  to  the 
instrument,  and  thei'efore  the  Couit  cannotsuppose  it  to 
exist.  The  will  was  rejected  beraus<^  th«*  extTutrix  had 
not  qualified  in  Kentucky,  and  this  objection  is  not 
deemed  a  valid  one. 

An  objection  was  also  taken  to  a  deed,  which  was  oF- 
fered  in  evidence,  on  the  gnuind  of  an  alleged  variance 
between  it,  as  proof,  and  the  allegations  in  the  declara- 
tion. The  deed  was  not  pormitteil  to  gf>  in  evidence  to  tlie 
jury ;  and  to  tliis  opinion,  also,  an  exception  .was  taken. 

The  variance  is  not  pointed  out.  If  tlie  objection  to 
the  deed  is,  that  it  conveys  op|y  an  undirided  intrt-est, 
while  the  declaration  rlain^s  the  whole  tract,  tlie  objec- 
tion ought  not  to  have  been  sustain.-'d ;  but  on  the  pro- 
priety of  rejecting  the  deed  it  is  not  nacessary  to  give 
an  opinion,  since  the  judgment  must  be  reversed  on  the 
first  point. 

Jiidgment  reversed,  and  the  cause  remanded  with  di- 
rections to  grant  a  new  trial  and  to  iiermit  the  will  to  be 
iread  in  evidence. 


CLARK'S  EXECUTORS  v.  VAN  RIEMSOTK.       1815. 

.  t  fell.         S9iL 

TBIS  cause  was  this  day  argued  by  BimoKSfl  and  The  answer 
Sf  jCKToif,  for  the  ^peUavtSf  ai»d  Habfsb,  for  tlte  4P'  tTJ^^ 
pettee,  in  the  absence  of  the  repoiter. 
TOI^  IX.  M 


IM  SUPREBfE  COVllT  V.  & 

T.  Mabshaxl,  Ch.  J.  delivered  the  opinion  of  tb&  Court 

▼Aif      M  follows: 

KIEM9- 

DTK*  This  is  an  appeal  from  a  decrre  made  in  the  Circuit 

— — C'^^rt  of  tlie  United  Ststes  for  the  district  of  Rhode 

«ei7ii  not  eiri.  Island* 

deiice    agmiosC 

flant— nor  it  The  APF'Ifc^  Al^  his  bill  in  that  Conrtf  praying  that 
iddili^fTh!?"'  the  Appellants  and  Jfames  Munro,  Samuil  Snow,  and 
bMf '^Lm  dis.  Bf'Tfjamiu  Mnhroy  late  merchants  trading  iinfler  tlie  firm 
dbttTjeciaiKii-pof  iViunwi,  Snow  and  Munro,  might  be  decreed  to  pay 
seiDh^  of^  ''i*"  ^^'^  amount  of  a  bill  of  exchange  draw  n  in  his,  fa- 
RhiKte  bijiiMi  vor  at  Bataviat  by  Benjamin  Munro,  at  nine  months 
Jj'^Jj^^^l^"*  wg!it,  on  Messrs.  DaiiifJ  Cronimelin  and  socSf  mcr- 
conti'actf  pri.  chants,  Amsterdam,  for  the  sum  of  21,488  guilders  on 
Sf  Ve*V*'"^  account  of  advances  madi*  by  the  said  Rieuisdyk  Ibr 
thurfpl  fliiTai^  the  use  of  the  i!efendants  in  the  Circuit  Court 

i)ioiif;t>    the 

WM  V^icm''  >tt  »h»  y^^^  *80a,  John  fnnes  Clark  and  Miinro^ 
contmcf.-d  pri.  Snow  and  Mimro,  being  joint  owners  of  the  ship  Pat« 
S»  «*V**'*t^'*^  ter»»»n  in  •  qu  I  m(iit*tics,  pn^jertcd  a  voyage  to  Batavia, 
d*^i;t  hAvhifc  and  app'iinlcd  Benjaniin  Muuro,  one  of  the  house  of 
b*en  cofifpiet  Muni'd,  Snow  and  Monro,  supercargo.  l*he  ship  car- 
eomuy.  ^'^  ried  out  some  g«N)ds  on  arcount  of  the  owners,  and  otiier 
An  answer  in  |rood.s  un'^ucrount  of  different  persons,  ttie  whole  to  be 
thJIiiS'^^'  «"^'  8ted  m  a  return  cargi>,  «in'the  profits  cif  which  t^ 
tiT«»  and  di-  flilip  owners  were  to  repeire  4S  per  cent,  instead  of 

iiTe  ioammUc-         ^ 

Eitinn  in  the 
"•  WJ^  ^^^  ^^^  charges  that  the  snperca^  was  empowered 
S^i-n-?^^^^^  verbally,  in  ca^e  of  a  deficiency  of  funds  at  BaUvia,  to 
«bpeciriir  if  it  load  th^ship  with  a  return  cargo,  to  take  up  money  on 
^falT'whinh^  ^•^^  j^'"*  a*vount  of  the  owners,  and,  if  necessary,  to 
in  the  natni4  dr;«w  bills  oF  exc!.ange  therefor  on  Messrs*  Daniel 
^'^^bflriSui  ^^^•""*^1'®  *^  •^"•»  of  Amsterdam,  or  on  the  owners* 

th»'     ftfl-tOOHl 

»'«jJ«J«c  «f  The  Patterson  returned  in  the  spring  of  1806«  with  ia 
A  fMi^i  br  ^^A**^  derived  from  the  funds  taken  out  in  the  outward 

Uie  IWenilant  voyage, 
thnt  hii  tettii- 

thoritt  to  A.  In  March*  1806,  the  Patterson  again  sailed  to  Ba^- 
rfe3!51iit^bl  ^**  ^"  *  viiyage  i;i  all  respects  similnr  to  the  first.  That 
aotmeb  wji^  P^'t  of  the  cai  go  which  was  furnished  by  the  owners 
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frmsisted  of  wines  and  some  other  inconsiderable  arti-  CLA^Kf& 

cles.    Being  unable  to  sell  the  wine  in  Batavia«  the  bxu's. 

supercargo  placed  it  fir  sale  ui  the  hands  oC  Mr.  Van  v* 

Riemsdyk,  the  Defendant  In  error.    Rather  than  re-  yan 

turn  uitbout  filling  the  vessel  for  the  ownrrs,  Ite  drew  biems* 

bilhi  on   them  to  the  amount  of  S^<389  89;  and  also  mK. 
drew  on  M(:ssi*s.  Crommelin  und  sons,  merchants  of- 


Amsterdamt  tiic  bill  fnr  which  tins  suit  was  brought  «rer  to  an  a- 
The  bill  is  drawn  by  Benjamin  Munro  in  his  own  name,  ^"^oiority, 
%at  it  contains  a  dii^ction  to  charge  the  same  to  John  m  «tii deprive 
Inais  Clark  and  Munrm  Snow  and  Munro,  merchants  J^^^  ^J'|^- 
of  Providf'ncet  Rhode  Island)  North  Amerira.  Of  allmed?;  unieia 
thc*ie  proceedings  the  owners  were  regularly  informed  ^  ij^refrtiimt 
by  letter  fi-om  Benjamin  Munro,  their  supercargo.  JSm^x^nitZ 

sent  ot'  hit  tet* 

The  ship  returned  safe  in  March,  1807,  and  the  pro-  f^^,Jj?  ^ 
ceeds  of  the  cargii  purchased  by  tliese  bills  were  rei  eiv-  weh  m. 
ed  by  tlie  owners.    Tiie  bills  drawn  on  the  owners  were  ^^^^  J^Jj^ 
duly  paid ;  but  no  proyisicm  was  made  for  that  drawn  ir^J!iQiv!i!!mt 
on  Daniel  Crommelin  and  sons.  ^  ^^  original 

Authority. 
•     «>  .        •  •    •  .  .    ,  Scmb:  that  t 

In  May,  1807;  the  ship  proceeded  on  a  third  voyage  discimrge  un- 
to  Batnvia  with  Benjamin  Munro  again  s^pcw^argo^^^g^**^** 
The  owners  appear  to  have  reli<«d  on  the  wine  placed  in  Rhode  laiaod 
the  hands  of  Van  Riemsdyk  on  the  second  voyage,  for  (^  |756)  from 
producing  the  fur^ds  with  which  to  procure  their  part  of  Jj^  comiwti 
the  return  cargo.    In  June,  1807,  Munro,  Snow  and  and  deman  a 
Munro  became  insolvent;  and,  according  to  the  laws  of  JJ^*^*^?^^,^ 
Rliode  Island,  obtatne^l  a  ceKilirate  discharging  them  such  dii- 
from  the  claims  of  t!ieir  creditors,  so  far  as  such  dis-  ^^^^^^ 
charge  could  be  affected  by  a  law  of  the  state.     Tliey  aut|»edebuir'« 
had  previously  transferred,  for  a  valuable  cojisideration,  property,  wui 
to  John  Innes  Clark,  all  their  interest  in  the  ship,  the  ^^^  ^^  |^ 
return  cargo  and  the  accruing  freight,  the  whole  of  debt  eontnct- 
which  came  into  his  posscssifin  on  the  return  of  the  ves-  ^i^try!°^*^ 
sel.  In  December^  1807,  the  bill  was  pivsented  to  Messrs. 
Daniel  Crommelin  and  sons,  and  j)rotested  for  non-ac- 
ceptance ;  and  in  October.  iSOS,  it  was  pnitested  for 
non-pa>menL    Neither  Clark  nor  Munro,  Snow  and 
Munro  had  any  funds  in  tlie  hands*  of  Messrs.  Daniel 
Crommelin  and  sons. 

John  Innes  Clark  departed  this  life  in  November, 
1808,  having  first  made  his  last  will  and  testament,  of 
which  the  Plaintiflb  in  eii'or  ^rc  executors^  who  have 
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assets  in  their  hands  more  than  suflkient  to  satisfy  tht 
claim  of  Van  Hieinsdyk. 

The  Defendants)  Mnnro»  Snow  and  MunrOf  in  their 
answer,  acknowledj^.  all  the  material  allegations  of  the 
billf  and  expressly  admit  tlie  authority  of  Benjamin 
•  Munro  to  draw  the  bill  of  exchange  for  which  this  suit 
was  instituted.  But  they  state  their  insolvency ;  and 
claim  the  benefit  of  the  certificate  of  discharge  granted 
them  in  pursuance  of  the  laws  of  the  state  of  Rhode 
Island. 

Clark's  executors  deqy  that  Benjamin  Munro  had 
any  authority  to  take  up  money  on  credit  for  any  pui^ 
pose  whatever*  or  to  draw  bills  of  exchange ;  and  assert 
that  both  the  Complainant  and  Benjamin  Munro  kn  w 
that  he  had  no  such  authority.  Tliey  admit  that  if  the 
roonev  was  taken  up,  it  was  for  the  joint  use  of  the  ship 
owners,  but  not  on  their  cre<lit«  It  was,  they  say,  on 
the  sole  credit  of  Benjamin  Munro. 

At  the  hearin]^,  the  hill  whs  dismissed  as  to  Munro 
3now  and  Munro,  and  a  decree  was  maile  against 
Clat*k's  executors  for  the  s<im  of  gi  1,526  14*,  being  the 
amount  of  the  sum  specified  in  thehiUof  exchange  in 
the  Complainant'9  bill  specified,  toother  with  ten  per 
cent*  damages  for  the  non-payment  thereof,  and  interest 
upon  both  these  sums,  ti-om  tlie  time  when  the  said  bill 
of  exchange  became  due  to  the  tiine  of  rendering  the 
dectee. 

From  this  decree  the  executors  of  the  said  John  Innes 
Clark.prayed  an  appeal  to  this  Court 

In  determininia:  the  extent  of  Clark's  liability,  the 
autliority  of  Benjamin  Munro  to  draw  this  bill  becomes 
a  quoHtiun  of  uiarerial  i.nportanne.  If  the  answer  of 
Munro,  Snow  and  M>inro,  or  their  depositions  taken  in 
thecauB?,  beadinis^ahle  evidence  against  Clark's  execu- 
tors, this  qu<*stion  is  decid«?d.  B«it  t<ie  admissibility  of 
their  answer,  for  this  purpose  depends  on  the  establish- 
ment of  such  a  partnership  as  would  authorize  the  draft  of 
Mtinro  as  one  of  the  partners  ;  and  the  admissibility  of 
their  depositions  dejiends  ftn  their  being  renderetl  dis- 
interested witness  by  the  certificAto  of  discbai^  sta« 
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tod  in  ihe  prdceeiings.    The  Courts  being  imtisfted  on  cfJMf^t 
neitler  of  theae  poiiitSf  will  ezdode  both  the  answer    bxb's« 
and    depciftititidns*  and  consider  the   cause  indepen-       v. 
dentiyofthem.  yav 

UBMS* 

The  letter  of  Beiganiin  Monro,  written  at  BataTia,     dtk« 
on  the  3d  of  NoTemberr  1806,  the  day  on  which  the  bill  i 

in  favor  of  Van  RiemsdylL  was  drawn,  and  addressed 
to  John  Innes  Claris,  esquire,  and  to  Messrs.  MunrOf 
Snow  and  Monro,  contains  these  passages— <«  I  have 
^<  shipfM^  on  board  the  Pattiurson^  on  your  account*  and 
«<  riA,  505  Peccils  Janatia  coflR^,  agreeably  to  invoice 
<«and  bdl  of  lading  int*Josed«  I  have  drawn  on  you^for 
«<.tbe  amount  ot  &i,a89  89,  at  ninety  days  sight,  infa- 
,«<  vor  of  the  several  oflloers,  &c«  on  board  the  Patterson, 
^  being  the  amount  of  money  they  had  remaining  q^et 
^•libeir  priviliges,  and  which  I  have  allovped  t^m  15 
«<  jffiP  cent,  advance  thereout  and  which  drafts  you  will 
^  please  to  honor.  A  statement  thereof  I  annex.  J  have 
«<  also  drawn  on  Messrs.  Daniel  Crommelin  and  sons^ 
^*  merchants,  Amsterdam,  at  nine  months  sight,  in^a- 
«<  vor  of  the  honorable  William  V.  H.  Van  Riemsdyk  of 
«<  this  place  for  the  amount  of  21,488  guilders  on  account 
«*.  of  the  Patterson,  and  which  bills  you  will,  no  doubti 
**  prepare  fdK  timely,  as  Lhave  written  those  gentlemen.** 
M  I  leave  all  the  Maderia  wine  in  the  hands  of  the  ho- 
<«  norable  Mr.  Reimsdyk,  as.  it  will  not  sell  at  all,  I 
#<  transmit  his  receipt  for  the  same.  I  have  received  jbo 
#^  •advance.on  the  wine.^ 

To  this  letter  was  Mtnexed  a  statement  of  the  cargb 
of  the  Patterson,  cohtaininip  this  item — ^<  For  owners 
of  Patterson,  505  Peooto  coffee.^  . 

There  wfis,  also  the  following  memorandum: 

^<  Memorandum  of  bills  payable  by  you  at  ninety 
<days.siglit|  vizx 

€4  Captain  Jam^  Shaw,  Is^  2d,  5d,  exchange, 
^  S748  75,  &c  amounting  in  the  whole  to  82,889  89. 

«<  Amount  of  bills  diawn  on  Messrs.  Daniel  C  omme^ 
^  Un  and  sons»  merchantgy  Amsterdam,  payable  ^  them 
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<<  at  nine  months  si^t,  in  favor  of  the  honorable  Wn» 
<«  y.  U.  Van  Riem^yk»  viz : 

^<  Four  bills  of  exchange,  Ist,  M,  3d,  4th«  for  the 
«<  amount  of  21,4.88  guilders,  equal  to  B8,59a.    I  have 
«  allowed  Mr.  Uiemsdyk  on  the  money,  20  per  cent* 
•  «  advance.* 

It  is  impossible  to  read  this  letter  and  these  memo- 
randa witliCMit  feeling  a  conviction  that  Benjamin  Mun- 
ro  believed  himself  to  he  acting  within  the  scope  of  hto 
authority,  and  supposed  that  neither  his  bills  on  the 
owners,  nor  that  on  Crommelin  and  sons,  would  he  con- 
sidered by  them,  as  an  extraordinary  or  unexpected 
transaction.  He  makes  no  apology  for  what  had  been 
done;  gives  no  description  of  his  difficulties  and  embar- 
rassments at  being  disappointed  in  Batavia  by  not  re- 
ceiving the  funds  on  which  he  relied  for  their  return 
cargo,  and  of  hU  doubts  whether  the  measure  to  which 
he  had  resorted  in  consequence  of  that  disappointmentf 
would  be  approved  by  thorn.  His  laiigoage  is  the  lan- 
guage of  an  agent  acting  within  his  powers  on  a  con* 
tingenoy  wliich  had  been  foreseen  and  provided  for. 
Having  stated  the  bills  drawn  on  thciii,  he  adds,  in  the 
usual  style  ^of  letters  of  notice,  «  which  drafts  you  will 
«  please  to  honor.*'  After  stating  the  drafts  on  Crom- 
melin and  sons,  he  adds,  «  which  bills  you  will  no  doubt 
<<  prepare  for  timely,  as  I  have  written  those  gentlemen.*' 
'X'llis  is  not  the  language  o{  an  agent  conscious  of  ha- 
ving transcended  his  powers. 

But  it  will  be.  admitted  that  the  opinion  of  the.  agent 
on  the  extent  of  his  powers  will  not  bind  his  principals. 
Let  us,  then  enquire^so  far  as  the  testimony  will  inform 
us,  into  the  opinion  entertained  on  this  point  by  the 
principals  themselves. 

On  theist  of  November,  1806,  at  Batavia,  Benjamin 
Monro  stated  an  account  current  between  himself  and 
the  owners  of  the,  ship  Patterson,  according  to  which 
the  executors  of  John  fnnes  Clark  admit  tfie  settlement 
to  have  beem  made  on  the  arrival  of  the, vessel.  That 
account  debits  the  owners  with  S0090,  the  amonnt  of  in- 
roice  of  605  Pecols  of  coffee  shipped  on  board  the  Pat- 
terson, on  their  account  and  risk»  and  with  the  15  ^ 
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eent  advfiiice  on  tho  bills  drawn,  ob  thcm^  and  the  20  per  cijlbk*^ 

cent,  advanced  (»n  the  biUa  drawn  ^on  Crommelin  and  ex&'s* 

8on»9  iind  credits  them  with  the  amount  of  those  bills.  r. 

Tbe  entry  of  tlie  lust  mentiimed  bills  is  thus  expressed^  vAir 

«<  bills  drawn  on  Messrs.  Daniel  Cronimelin  and  sons,  nTF.Mf^ 

*•  payable  by  you  at  nine  months  sight.'*  dtx* 


This  account  charges  the  owners  with  the  disburse- 
ments of  the  vessel,  which  exceed  tlie  funds  in  the  hands 
of  Munrof  other  than  those  produced  by  the  bills  of  ex* 
cb^^ge,  so  that  the  whole  return  cargo  was  pi'rchased 
by  these  bills.  Not  a  sentence  escapes  either  of  the 
owners,  disapproving  the  conduct  of  Miinro,  or  express- 
ing surprize  at  it.  With  that  full  knowlec^ge  of  the 
whole  transaction  which  is  given  by  the  letter  of  Mun- 
TOy  by  the  statemeht  annexed  to  it»  and  by  the  account ; 
Witli  full  information  that  the  whole  cargo  was  purchas* 
ed  with  bills  drawn  on  them  and  on  a  bousS  in  Amster^ 
dam,  to  be  paid  by  them,  they  receive  the  c«rgo  and 
dteposeof  itto  a  very  considerable  pfi»fit.  Can  they 
now  be  permitted,  in  a  Court  of  consrienre  to  question 
Ae  authority  by  which  the  bills  were  dra^n. 

The  circnmstances  w:hich  prove  their  acquiescence  i^ 
thte  authority  are  not  yet  exhausted.  The  Patterson 
sails  on  a  third  voyage  to  Batavia,  and  Benjamin  Miin- 
rb  is  again  supercargo.  His  conduct  iti  di  awing  bilfs 
on  tde  second  voyage  is  not  censured.  He  is  not  in- 
formed that  this  is  a  powtr  not  confided  to  him ;  tliat 
ImS  has  mistaken  the  extent  of  his  Authority  i  that  his 
principals  are  not  bound  by  his  drafts.  He  goes  again 
tdr  India  in  the  full  beNef  that  his  conduct  had  met  with 
perfect  approbation^  ahd  tiiat  no  intention  existed  to 
throw  upon  him  the  bills  he  had  drawn  on  Amsterdam 
for  monies,  with  which  he  had  purchased  the  second  car- 
go. In  this  belief  the  proceeds  of  the  wines,  plac^  in 
Sie  hands  of  Yah  RIemsdyk,  are  drawn  out  of  his  bands 
and  invested  in  apother  return  cargo  for  the  owners  of 
the  Fatterson. 

Had  there  not  been  an  entire  acqniescence  in  the  bill 
drawn  by  him  on  Crommelin  and  sbns,  a  full  admission 
on4he'  part  of  his  principals  that  they  were  responsible 
for  that  bill,  and  that  no  attempt  would  be  made  to  throw 
it  on  \Bkah  cu  it  be  believed  that  the  proceeds  of  these 
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ciark's    wines  would  have  been  invested  in  a  retam  cargo  for 
BXR*8«     the  owners  of  the  ship?  Had  Van  Riemstlylt  susptrted 
V*        that  the  owners  would  disdaim  the  authority  of  their 
VAU      8upercarg«>  to  draw  billSf  and  would. fail  U  piace  funds 
lUBMs-     in  Amsterdam  to  meet  theto,  and  would  endeavor  to 
DTK.      turn  him  over  to  that  supercargo  for  payment,  is  it  ere*. 
'  dible  that  he  would  have  |»ermitted  the  proceeds  of  this 

wine  to  pass  out  of  his  hands  without  an  attempt  to  se- 
cure himself  7 

These  circumstances  strengthen  the  conviction  grow- 
ing out  of  tlie  whole  conduct  of  the  fiwners,  that  in  draw-* 
ing  the  bill  for  whicii  this  suit  was  instituted,  Benjamin 
Munro  acted  within  his  authority. 

This  testimony  is  opposed  by  the  answer  of  Clark's 
executors ;  and  the  rule  that  an  answer  roust  prevail 
unless  contradicted  by  one  witness  as  well  as  by  circum* 
stances,  is  said  to  be  so  inflexible  th:it  the  strongest  cir- 
cumstances will  not  themselves  be  suflicient  to  outweigh 
an  answer. 

The  general  rule  that  either  two  witnesses  or  one  wit* 
ness  with  probable  circumstances  will  be  required  t6 
outweigh  an  answer  asserting  a  fact  respoasively  to  a 
bill,  is  admitted.  The  reason  upon  whirii  the  rule 
stands,  is  this.  The  Plaintifl'callA  iipcin  the  Defendant 
to  answer  an  allegation  he  makes,  and  thereby  admits 
the  answer  to  be  evidence.  .  If  it  is  testimony,  it  is  equal 
.  to  the  testimony  of  any  other  witness ;  and  as  the  Plain* 
tiff  cannot  prevail  if  the  balance  of  pnvif  be  not  in  his 
favor,  he  must  have  circumstances  in  addition  ti>  bis 
single  witness,  in. order  to  turn  the  balance.  But  cer- 
tainly there  may  be  evidence  arising  from  circumstances 
stronger  than  the  testimony  of  any  single  witness. 

The  weight  of  an  answer  most  also.  fr«mi  the  nature 
of  evidence,  depend,  in  some  degree,  on  the  fact  staf*"^ 
IT  a  Defendant  asserts  a  fact  which  is  not  and  cannot  be 
witliin  his  own  knowhrdge,  the  nature  of  his  testimony 
catmot  be  changed  by  the  positiveness  of  his  assertion. 
The  strength  of  his  belief  may  have  betrayed  him  into  a 
mode  of  expression  of  which  he  was  not  folly  apprized. 
When  he  intended  to  utter  only  a  strong  convicti«in  of 
the  existence  of  a  particular  facl^  o^  what  be  deemed  an 
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infallible  dedaction  from  forts  which  were  kfiown  to  hinit  ciai(k^$ 
he  may  assert  that  belief  or  that  deduction  in  terms  which    icxr's. 
convey  the  idea  of  his  knowing  the  fact  itself.  Thus,  when        v» 
the  executors  say  that  John  Inr.es  Claik  never  gave  Ben-      VAir 
jamin  Munro  authority  to  take  up  njoney  or  to  draw    Rii.MS- 
bills,  when  they  asseil  that  Riemsdyk^  who  was   in     dvk. 
Batavia,  did  not  take  this  bill  on  the  credit  of  the  owners  — — — *- 
of  the  Patterson^    but  on  the  sole  credit  of  Bt'njamia 
Munro«  they  assert  facts  which  cani;ot  be  within  their 
own  knowledge.    In  the  first  instance  they  s])eak  from 
belief ;  in  the  last  they  swear  to  a  deduction  which  they 
make  from  the  admitted  Cact  that  Monro  could  show  no 
Written  authority.    T4iese  traits  in  the  character  of  tes- 
timony must  be  perceived  by  the  Court,  and  must  lie  al- 
lowed tlkcir  due  weight*  whether  the  evidence  be  givt^n  in 
f  be  form  of  an  answer  or  a  depositiim.    The  respondents 
could  found  their  assertions  only  on  belief;  they  ouglit 
80  to  have'  expressed  themselves ;  and  their  havings 
perhaps  incautiously,  used  terms  indicating  a  knowledge 
of  what  in  tlie  nature  of  things  they  could  not  know* 
cannot  give  to  their  answer  more  effect  than  it  would 
have  been  entitled  to,  liad  they  been  more  circumspect 
in  their  language. 

But  were  the  Cotirt  to  allow  to  this  answer  all  the 
weight  which  is  claimed  for  it  by  pounsel,  it  would  not 
avail  his  clients.  It  asserts  that  Munro  drew  bills  with- 
out authority  from  his  owners,  but  does  not,  assert  that 
his  owners  ntever  confirmed  his  acta.  It  will  not  be  de- 
nied that  the  acts  of  an  agent,  done  without  Jiuthoiity; 
may  be  so  ratified  and  confirmed  by  his  principals  as  t9 
bind  them  in  like  manner  as  if  an  original  authority  had 
existed.  The  application  of  this  principle  to  the  case 
at  bar  is  as  little  to  be  denied  as  the  principle  itselfi 
ITie  transactions  which  have  been  urged  to  show  an 
original  authority  to  'draw  tlie  bill  in  question,  will  be 
rcidoUectcd  witiiout  being  recapitulated.  The  Court  is 
of  opinion  that  they  amount  to  a  full  confirmation  of 
tliosc  proceedings  of  their  agent  which  had  been  com- 
municated to  his  principals,  atid  to  an  undertaking  to 
perform  the  engagements  he  had  made  for  them. 

It  is  urged)  on  thc^'part  of  the  Appellees,  thiit  this 
undertfiking  is. not  joint,  but  ^vcral,  and  binds  each 
imrty  to  the  extent  of  his  interest^  and  no  farther^ 
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Clauk's      Tbe  Court  does  not  so  understand  the  transactiolv* 

bxr'b.  The  undertakuiir  ?^^  ^^*i^S  express,  its  extent  must  ber 

V.  determine  d  by  ttie  character  of  their  acts  of  conSrma* 

▼AH  tion^  aiid  by  the  character  of  the  act  confirmed. 

BIRM8- 

DTK.  The  bill  is  to  be  charged,  as  expressed  upon  its  face, 

^^.......  to  John  Innes  Clark,  and  to  Munro,  Snow  and  Munro. 

In  his  letter  of  the  3d  of  November,  1806*  addressed 
to  his  owners,  Benjamin  Munro,  after  mentioning  the 
bills,  8ays,'«<  which  bills  you''  (that  is,  John  Innes 
tllark  and  Munro,  Snow  and  Munro)  <<will  no  doubt 
prepare  for  timely.'* 

In  the  account  with  his  owners,  rendered  by  Benja- 
min Munro,  and  dated  t1»e  Ist  of  November,  1806,  h<i 
charges  them  jointly  with  the  coffee  purchast^d  by  t^ese 
Jbiks,  j^Jnntly  with  the  premium  advanced,  and  credits 
tbem  jointly  with  the  amount  of  tbe  bills,  lliis  kccount 
is  afterwards  rcfi'rrcd  to  by  John  Innes  Clark  himself 
as  a  settled  account. 

The  Court  cannot  undffrstand  the  undertaking:,  proved 

by  these  papers  ^nd  by  the  cmduct  of  the  parties,  to  be 

other  than  a  joint  undertaking  o^'  the  owners  to  put 

thems^'Ivcs  in  the  place  of  Benjamin  Munro,  and  to  pi^- 

,'vide  funds  to  take  up  the  bill. 

it  is  tlifj  unanimonsj  opinion  of  the  Court  that  the  lia- 

.  Klity  of  the  owners  of  the  ship  Patterson'  for  tlie  bill 

drawn  by   B^enjamin  Munro  in  favor  of  Rivmsdyk  is 

;rec.isely  tM  same  as  If  it  hiid  hern  drawn  by  themsdves. 
'hey  have  made  his  act  their  act 

It  is  said  that*  eveif  on  this  principle,  the  decree  is 
fi>r  too  large  a  sum,  because  the  premium  and  the  da- 
mages cannot  be  i*ecovered  in  a  Court  of  Chancery. 

There  is  no  evidence  that  the  contract  is  not  allowa- 
ble hy  the  laws  of  Patavia;  nor  did  the  owners,  when 
inf(»rmed  of  it,  complain  t)f  its  terms.    This  Court  can 
not  presume  that  it  is  illegal. 

Tbe  damages  fnrm  no  part  of  the  contract,  and  cer- 
toinly  cannot  ba  decreed  by  a  Court  of  Chanceryy  un* 
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Idssy  by  the  laws  of  the  place  where  the  bill  was  drawn,  clark*s 
they  become  a  iiltrt  of  the  debt*     L'pon  this  {tolnU  the 
Court  has  no  infomiatioii ;  and  for  this  reason  the  de- 
cree must  be  i*cversed. 


It  Is  also  the  opinion  of  the  Court  that  thct  dismissal 
of  the  bill  of  the  Complainants  as  to  James  Munro  and  • 
Samuel  Snow*  thr  surviving  partners  of  Muni:o,  Snow 
and  Munni,  was  irrt^gular;*  and  that  a  derive  ought 
to  have  been  made  against  them  also.  For  these  causes 
the  decree  must  be  in  part  reversed*  and  the  cause  re^ 
manded  to  the  Circuit  Court  with  directions  to  'reform 
the  decree  according  to  this  opinion. 

Tfie  decree  qfihie  Court  is  asfdUrwa 

This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record  of  the  Circuit  Cour^  of  the  United  Stated  for 
the  district  of  Rhode  Island,  and  was  argued  by  coun- 
sel ;  which  being  considered,  the  Court  is  of  opinion 
that  John  Innes  Clark  in  his  life  time,  and  Munro, 
Snow  and  Munro,  ilie  owners  of  the  ship.  Patterson, 
were  jointly  liable  for  the  bhl  of  exchange,  in  the  Com- 
plainant's bill  mentioned,  to  the  same  extent  as  if  the 
said  bill  had  been  drawn  by  thnm ;  and  tliat  the  estate 
of  the  said  John  Innes  Clark,  in  the  hands  of  his  execu- 
tors, is,  in  equity,  chargeable  with  the  said  debt,  as  far 
as  the  said  John  Innes  Clark  in  his  life  time  was  charge- 
able therewith.  This  Court  is  therefore  of  opinion  that 
there  is, no  error  in  so  much  of  the  said  decree  of  the 
Circuit  Court  for  the  district  of  Rhode  Island  as  directs 
the  respondents,  the  executors  of  the  said  John  Innes 
Clark,  deceased,  to  pay  ^o  the  Complainant  the  amount 
of  the  said  bill  with  interc&t  thereon,  from  the  time  when 
the  same  became  payable  to  the  day  on  which  the  said 
decree  was  made,  and  tlie  same  as  to  so  much  th<^reof 
is  adDrmed.  And  this  Court  is  further  of  opinion  that 
the  Defendants  ought  not  to  have  be4*n  ordered  to  pay 
damages  pn  the  said  bill  without  proof  that,  by  the  law 
of  the  place  where'  the  same  was  drawn,  damages  wei*e 
mad^'  payable :  in  which  case  the  perstms  bound  to  pay 
the  aaid  bUI  are  liable  in  a  Court  of  equity,  as  well  as 
in  a  Court  of  law.  to  pay  such  damages.    This  Court 


£xa'8. 

V. 

VAW 

RIKM8- 

DTK. 


*  It  tonroUblc  thnC  the  Conrt  dM  not  oliKTve  that  the  dinutMl  of  fbe 
MA  If  ID  Mimro  Snow  and  Mnnro^  iratwhlidioaiient  of  the  CompUoMMr 


164 


SUPREME  COSST  U.  6. 


c£Ark'8  is  also  of  opinion  that  fto  muck  of  the  said  decree  to  did«' 

BXR^s.     misses  the  bill  of  the  Complainants  as  to  James  Muni^ 

V.        and  Samuel  Snow^  the -surviving  partners  of  MunrOf 

VAN       Snow  and  Muhro,  is  irregular,  and  that  a  decree  ought 

Ri£MS-    to  have  been  made  against  them  likewise.    It  is,  there- 

DYic      foi*Cy  the  opinion  of  this  Coi^rt  that  so  much  of  the  said 

.^— ' decree  of  the  Circuit  Court  for  the  district  of  Rhode  Is- 

landf  made  in  ttiis  case^  as  directs  the  Appellants  to  pay 
to  tlio  Complainant^  in  tliat  Court,  damages  at  t!ie  rate 
of  ten  per  centum  on  the  amount  thereof,  with  interest 
thereon ;  and  so  much  of  the  said  decree  as  dismisses 
the  bill  of  the  Complainant  as  to-  James  Munro  and 
Samuel  Snow,  the  surviving  partners  of  Munro,  Snow 
and  Munro,  is  erroneous  and  ought  to  be  reversed,  and 
the.  same  is  reveraed  accordingly.  And  this  Court  doth 
further  order  luid  decree  that  the  said  caqse  be  remand- 
ed to  the  said  Circuit  Court  for  the  district  of  Rhode 
Island  with  directions  to  receive  proof  of  the  law  of 
Bataviii  respecting  protested  bills  of  exchange,  to  con- 
form its  decree  to  this  opinion,  and  to  make  the  same 
against  tlie  surviving  partner  or  partners  of  the  late 
commercial  house  of  Munro,  Snow  and  Munro  as  well 
as  against  the  ApiieUants ;  all  which  is  ordered  and  de- 
ci-ecd  accordingly. 


1815. 


FINLEY  V.  WILLUMS  and  otmeus. 


In    Kentucky 
Uie  CoiiKt  of 
Uw  will   iioi 
look    bc}ond 
thepiitent,but 
Coaili  of  equi- 
ty ^11;    xid 
wUl    give   ▼»- 
lidity   to    the 
elder  entiy  a- 
giintt  anddcr 
Mtent. 

Bcftween  pre* 
tmptioo 


^&5cnf....TpDD,  X 

THIS  was  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  tlie  district  of  Kentucky,  in  a  suit  in 
chancery,  brought  by  Finley  to  compel  Williams  and 
oth^i^s,  who  haq  the  elder  patent,  to  convey  ccrtaii| 
land^  to  the  Complainant  whiph  he  xlaimed  by  virtue 
of  a  prior  settlement. 

The  cause  was  argued  by  Popb,  far  the  MpellatUsp 
and  Clay,  for  iht  JS^elkes,  on  the  S2d  of  Februaryt 
1813,  in  the  absence  of  the  reporter. 
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Fdtrttary  Mth,  1815.     Mstnt  ...ToDDy  J.  pinlev 

Marsuaix^  CL  J.  delivered  the  opinion  of  tlie  Coui't  vtilluus 

9B  follows  :  ACOTUI^RS. 

Tbis  cause  depends  on  the  lahd  law  of  Virginia,  ri«*?^^>»ci>"- 
which  is  .also  the  land  law  of  Kentucky,  that  state  l^^^.^'^^ulj^^^ 
having  formed  a  part  of  Virginia  when  the  act  was  tiie  la-  a  •- 
passed  in  which  tlie  titles  of  both  Plaintiff  ami  Defen- b^J^^^^^P'SJ: 
dant  originated.     Both  parties  claim  tlic  land  in  con-  try,  wt^cV  k 
troversjr  by  virtue  of  improvements  made  previous  to  j*^^",J;j  ^„g„. 
tlie  first  day  ofJanuary^  1778,  which  improvements  twi  tu  the  dig- 
were  recognized  by  the  act  generally  termed  **  the  pre-  n«^>'  ^  «"  en- 
vious title  law,''  and  gave  the  pei'siKis  making  tiicni  u^^S^*^ 
pre-emption  of  one  tliousand  acres  of  land,  to  include  mot,  thatthe 
the  improvement,  on  paying  thereJbr  the  pi-ice  at  wliidh  |",I*^„^°1^' 
the  state  sold  its  vacant  lands,  «  provideil  they  respec-  f<.r  the  im- 
"  tively  demand  and  prove  their  right  to  such  pre-emp-  S'^y^^S^miuIb 
*^  ti6n  before  the  commissioners  for  the  county  to  be  ap-  m  faainciude 
<*  pointed  by  virtue  of  this  act,  within  eijajbt  months/'     *^eo/*°''^'^^ 

An  entry  e«n- 

In  the  year  1781  an  art  passed  which,  after  reciting  ing  r»r  ^'thn 
that,  by  tlie  discontinuance  of  the  commissionei-s  in  the  ^^^'^unot 
district  of  Kentucky,  many  good  people  of  the  common-  •ui>iMHt  a  tor- 
wealth  were  prevented  tnmi  pioving  tjicir  rights  ^f  set-^^>  **^pJ^ 
tiement  and  pre-emption  in  due  time,  owing  to  their  upper  'fiioe 
being  engagi*d  in  the  public  service  of  this  country,  en-  ^^'.^V^j! 
acts  that  the  county  Courts  in  which  such  lands  may  ^^^g  genemu 
lie  be  empowei»ed  and  required  to  hear  and  determine  ly  called- "Uie 
such  disputes,  ard  that  the  register  of  the  land  office  be  jjl?,,?*"^. 
empowered  and  directed  to  grant  titles  on  tlie  deter-  tiKMigh  there 
ininations  of  such  Courts,  in  the  same  manner  as  if  the  '"^x  >  o^«r. 
commissioncrs  had  determined  the  same.  ti>  wimii 

teem  Ut  4ic«ig« 

It  appears  that,  in  the  year  1773,  John  Finley,  the  JlJr  Bill!.  iSk 
Plaintiff  in  tlie  cause,  marked  and  improved  the  land  in  a&ihepiutfc'm- 
controven^y.    He  entered  into  the  continental  service  ^«^"<i^- 
in  die  year  1776,  and  continued  therein  tiiroughout  the 
war.    His  claim  was  not  made  before  the  commission- 
ers, but  was  made  to  the  Court  of  the  county  in  which 
tlie  lands  lie,  by  which  Coiul  his  claim  was  aUowcd 
and  tlie  following  ceilifioate  was  granted:  «^At  a  Court 
•«  held  for  the  county  of  Fayette,  Alarch  l«th,  178«, 
'^'apiilicatioii  and  satisfactory  pn>of  hf^iui;  made,  this 
^f  Court  dotli  certify  that  Jolju  Finley  i^  entitleil  to  the 
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xlKXEY    ^*  pre-emption  of  iiiOO  aci*cs  of  land,  hitnate  tlie  on  maift 

V.        ^*  branch  of  Licktng  Creek«  to  include  an  improvement 

#iLi.iAM8 '^madc  in  the  year  1773*  by  said  Pint  jt  and  to  be 

&UTUER99  **  bounded  by  a  surn*y  made.  ar.  tbe  time»  for  him*  whicli 

— »••— i.  <<  includes  the  Up{»er  Blue  Lickt  by  virtue  of  such  mark- 

<<  ingout  and  improving*  and  his  being  in  pu*«l>c  ser- 

<«  vice  when  the  commissimicrs  sat  \n  the  district^  and 

<«  thereby  prevented  applying  for  the  same/^ 


,  w 


A  pre-emption  vrarrant  was  obtained*  and»  on  the 
l*lh  day  of  November*  m  ijie  year  1783,  an  entry  was 
made  with  the  pn»|)cr  surveyor  in  the  following  words : 
«♦  John  Finley  enters  1000  acres  of  land  on  a  pre-emp- 
<<  tion  warrant*  No.  25:26*  on  Licking*  to  include  the 
**  Upi>er  Blue  Lick*  and  boui.ded  on  three  sides  by  tbe 
**'iine  of  an  old  survey  made  in  the  year  1773*  begin- 
**  ning,"  Ike  Tiiis  entry  was  surveyed*  and  a  patent 
issued  thereon. 

William  Lynn*  imder  whom  the  Defendants  claim* 
ihade  an  inTprovement  on  the  same  ground*  in  the  year 
1775*  and  laid  bis  claim  before  tlie  commissioners/  who 
allowed  tbe  same*  and  granted,  a  certificate  therefor* 
dated  the  ^th  day  of  November*  in  t'le  year  1779*  in 
the  following  words :  <•  William  Lynn  this  day  rlaim*'d 
«« a  pre-emption  of  one  thousand  acres  of  land  at  the 
**  state  price*  lying  on  th(3  south  sid^  of  Licking  Creek* 
•*  kiiovn  by  tiie  name  of  the  Big^Blue  Uck*  toJnclu'le 
»<  the  said  lick^  lying  in  a  short  bent  of  the  said  creek* 
•<  by  impi-oving  the  Mme  in  the  year  1775*  tar.J^  On 
the  1K;2d  of  June*  17^*  Lynn*  having  obtaim*d  a  pre- 
emption wari'ant*  entered  the  same  with  the  |)rop:*jr  sur- 
vey or,  in  these  words :  •<  William  li>  nn*  James  Bar* 
*f  hour  and  John  Williams  enter  1000  ucros  ^of  land 
<<  upon  a  preemiitinn  warrant*  beginning  a  qnarter  <  f 
«<  a  mile  below  the  3ig  Blue  Lick  on  Licking,  on  the 
**  south  side  thereof,  ruiuiing  on  both  sides  of  the  said 
«<  creek*  and  east  and  south  for  quantity.''  This  entry 
was  so  sur^Tyed  as  to  include  the  Sands  in  dispute*  aiid 
a  patent  was  obtained  thei^eon  of  an  earli^^r  date  than 
that  of  Finley.  Upon  this  |mtent  an  ijectinent  was 
brought*  and  juflgment  obtained  by  Lynn*  Barbour  and 
AViiltams.  Finley  has  brought  this,  suit  to  compel  a 
conveyance  of  that  (mrt  of  the  land  iield  by  Lynn  and 
Others^  \Yhich  is  included  in  hi3  patent    On  a  bearui^ 
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it  mu  the  opinion  oC  the  .CircvH  Cowt  that  Lynn  MI  tiiruT 
others  held  the  better  title;  in  conforaiity  with  wkfch  a        v. 
decree  was  Dikde.    Prom  that  decree  Findley  has  a|»-  william^ 
pealed  to  this  Court.  &othbbs^ 

The  peculiar  state  of  titles  to. land  in  Kentvclcyy  a 
senior  patent  lleinf;»  in  many  casesy  issued  on  a  junibr 
title,  and  it  bein.;^  a  ryle  in  their  Cfivrts  of  law  not  to 
lo<ik  beyond  the  pat«^nt,  have  settled  the  principle  tiiat 
Courts  of  eqiiit}'  will  sustain  a  bill  brought  for  the  pur- 
pose fit  establishinig  the  ]irior  title  by  entry,  and  Of  ob- 
taining a  convey  ance  from  the  person  holding  uniler  a 
senior  patent  issued  on  a  junior  entry.  The  Courts  a 
the  United  States  have  conforined  to  this  practicot  jmi 
adoiited  the  principle. 

It  is  also  settled  in  Kentucky  that,  between  pre-empN> 
tlon  lights;  the  prior  iinproveiiient  will  bold  the  lali^f 
althoiif^li  tlio  certifirate  or  the  commissioners,  the  entry,' 
the  9ur\  dj  and  the  patent,  be  all  pdsteridr,  in  point  of 
timet  ta  tlir^se  obtamed  by  the  person  who  has  ma^e  aa 
impruvcmcnt  of  a  later  date. 

It  follows*  from  thc6e  established  prinripies,  that  Fin- 
ley  must  prevail,  unless  he  has  lost  the  rigbt  acquired 
iu  consequr^nce  of  his  improvement. 

The  Circuit  judge  whs  of  opinion  that  this  riglit  was 
lost  by  tlio  form  of  his  entiy  with  the  surveyor.  Not 
having,  in  tiiat  entry,  called,  in  terms,  for  his  improve- 
inentf  that  iu«!/?e  \ym  'tf  opinion  that,  although  his  entry 
doi's.  in  fart,  comf^reJiend  his  bnprovemeiit,  yet  be  has 
surrrnderrd  the  pre  tVn*nce  which  his  pre-emption  war- 
rant gave  liim,  and  sunk  his  claim  to  the  level  of  a  com- 
mon Ireasary  w«miit.  This  Court  can  perceive  no 
reason  for  that  ot>inion.  The  law  requires'that  the  en- 
try shall.  In  fart,  indttde  the  improvement,  but  does 
not  make  it  esB€  ntial  tu  the  .dignity  of  the  entry  that 
thi*  improvement  shall,  in  terms.  Be  calleil  for.  The  cer- 
tiorate espres^ly  slKtes  that  the  land  granted  hi  to  in- 
dpide  the  improve m«^nt ;  and  the  entry,  which  is  made 
with  remarkai*!*'  preripion,  conforms  exactiy  to  the  cer- 
tificate in  the  deflci't{ttioB  of  the  land  intended  to  be 
taken* 
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TiiiLEY       Bnt  it  18  contended  by  the  Defendant  tfrnt,  whatever 

r.        may  be  the  opinion  of  the  Court  on  this  point,  Fiuley's 

WILLIAMS  title  as  to  a  pre-emption^  must  yield  to  tliat  of  Lyntif  in 

Mothers,  consequence  pf  his  having  oniiited  to  assert  his  claim 

— -—  before  the  Court  of  commissioners.    The  legislature 

could  not,  it  is  Faid,  after  permitting  the  time   for 

making  tiiis  claim  to  exi)ire,  i-cvive  it  to  the  pi-ejudice 

cf  any  other  person  who  had  acquired  titWto  the  la!id» 

It  is  added  that  the  derisioHg  in  Kcjitucky  have  bec>: 

adverse  to  titles  to  pre-emptions  dojK^ndiiig  on  cerlificates 

granted  by  the  county  Courts,  in  cases  \vhei*cthcy  come 

into  omiiotitioD  wilh  titles  gained  befoi*c  the  grant  of 

such  ccrtifiratrs. 

TUiS  Court  would  not  willingly  depart  from  the  state 
decisions,  if  tliey  have  settled  the  principle  the  one  way 
or  the  other ;  and  would,  therefore,  have  deferred  the 
determination  of  this  cause  until  more  certain  informa- 
.  tion  could  be  obtained,  had  it  rested  solely  on  the  va- 
lidity of  the  Plaintiff^s  title  as  founded  on  a  pre-emp- 
tion.' But,  on  an  in^ipeetioa  of  the  reconi,  the  entiy  of 
tlie  Dofendants  is  deemed  so  radically  defective  as  ne- 
cessarily to  yield  to  the  title  of  the  Plaintiff,  should  his 
warrant  even  be  reduced  to  the  grade  of  a  treasurv 
warrant. 

The  law  requires  thut  llie  holder  of  a  land  warrant 
**  shall  direct  the  location  thereof  so  siierially  and  pre- 
**  cisely  as  that  others  may  be  enabled  with  certainty  to 
**  locate  other  wai'rants  o.n  tlie  adjacent  residuum.*' 

Such  has  been  the  difficulty  of  making  special  loca  • 
tions,  Uiat  much  of  the  precision  whirii  the  law  would 
seem  to  rctiuiiv,  has  been  dispensed  with  ;  hut  a  reason- 
able and  practicable  certainty  has  always  been  deemed 
neceisary;  and  \Nhercver  the  material  and  principal 
call  of  a  location  has  been  calculated,  instead  of  inlnrm- 
iii.s;^  (o  misguide  subsequent  locators,  the  location  itsell' 
has  been  brought  into  hazard,  and  it  hais  often  been  de- 
termined that  the  sunoy  was  made  on  other  land  than 
that  which  the  entry  covered. 

In  examining  thesfe  questions,  the  C'Oiirts  of  Kentuc- 
ky have  universally  and  properly  iteferniined  that  all 
subordinate  calls  in  an  entry  must  yield  to  a  principal 
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i.all  to  wbicli  they  may  be  repngiiant.    If  a  great  and   mnuiT 
|>roininate  object^  immoveablt  and  durable  ih  itself,  and        v. 
of  general  notoriety,  be  called  for  in  a  location^  thai  ob-  wi  xiAAia 
ject  must  fix  and  locate  the  entry^  although  other  minor  &0TU£itf» 
and  temporary  objects,  to  be  discovered  only  by  a  strict  ■    i  - 

and  succc^fnl  sei^rcb,  migl/t  prove  tliat  the  locator  re- 
ally intended  to  take  otlier'land. 

In  the  entry  of  Lynn  and  others  there  is  such  a  prin- 
cipal call.  The  Big  Blue  Lick  is  perhaps  an  object  of 
as  universal  notoriety  as  any  in  Kt  ntu:  ky.  But  there 
are  two  Blue  Licks  on  the  saint  creek,  and  b«>th  of  them 
are  large  licks.  In  such  a  case,  tlie  locator  would  cer- 
tainly be  at  liberty,  and  it  would  be  his  dut}  to  desig- 
nate the  lick  he  intended  toi  take ;  for  if  his  entry  would 
apply  to  the  one  asf  well  as  to  the  other,  it  would  be  just- 
ly V  hargeable  with  a  vagueness  which  would  leave  sub- 
sequent locators  unable  to  locate  with  certainty  the  ad- 
jacent residuum.  This  entry  has,  in  its  te.rms>  desig- 
nated the  tick  intended  to  be  included.  It  is  <«  the  Big 
Blue  Lick/'  Tlie  entry  does  not  call  fiir  a  Big  Blue 
Lick,  but  for  the  Big  Blue  Lick,  thereby  excluding  any 
other  lick  than  that  which  was  empfaatic^ly  denomina- 
ted tht  Big  Blue  Lick, 

AVe  arc  then  to  ask  which  of  tliese  licks  a  man  in 
Kentucky^  holding  a  warrant  which  he  intended  to  lo- 
cate, would  suppose  was  the-  Big  Blue  Lick. 

Upon  this  subject  the  testimony  ia  not  doubtful.  It 
is  in  full  proof  that,  at  the  time  the  entry  of  the  Defen- 
dants was  made,  and  for  some  years  before,  the  Lower 
Blue  Licks  were  generally  called  the  Big  Blue  Licks; 
$iiid  tliat  where  tlio  Defendants  have  surveyed  wa^ 
known  by  the  name  of  the  Upper  Blue  Licks.  They 
were  sometimes,  though  i*arely,  distinguished  from  each 
otlicr  as  the  Upper  Big  Blue  Licks  and  the  Lciwer  Big 
Bl'ie  Licks ;  sometimes  as  the  Upper  and  thd  Lower 
Blue  Licks;  but  the  term  the  Big  Blue  Lick.^y  when 
used  ii  ithout  the  word  <<  upper'*  or  <*  lower,'*  was  uni- 
versally undci*Htood  to  designate  the  Lower  Blue  Licks« 

The  company  which  »      e  this  location  in  1775,  had 
not  discoveml  the  Lo^.  •   jlue  Licks,  and  thercfoi*e  de- 
nominated the  spring  which  th^*    did  discover^  ''the 
VOL.  DC  ftt 
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nrLBY    Big  Blue  lAck  f*  but  tbe  name  originated  and  expired 
V.        with  theniselfea.    It  was  never  adt^itMl  by.  the  people  of 
WII.LI4HS  the  country.    It  is  probajile  that  Lyun  did  conteinplttte 
tcoTUBiis.  the  U|^r  Blue  UdLS  when  he  made  his  eniry ;  but  be- 
■■  tween  conflictiag  entries  a  mistake  of  this  liind  is  fatal 

4o  the  person  wlio  oommita  it*  In  (he  case  of  Taytor 
and  Hughes  it  was  impossible  not  to  perceive  that  Tay- 
lor intended  one  creek  when  be  named,  another  |  but 
subsequent  locators  coiiM  judge  of  his  intention  only 
from  the  words  of  his  entry. 

But  it.ts  contended  that  tliere  are  otiier  etplanatory 
caUs  in  the  entry 9  which  cure  the  defect  which  has  been 
statrdf  and  designate*  with  suS^ieat  certainty»  that  the 
Upper  Bine  LidL  was  intended  to  be  included  in  tfa^ 
ent^« 

The  entry  is  said  to  require  a  lick  on  the  soutb  side 
of  Licking;  and  tlie  spnhg  which  Issues  at  the  Upper 
Blue  Lick  is  on  the  south  side.  'J lie  words  are,  <<  Be- 
<^  ginning  one  quarter  of  a  mile  beluw  the  Big  Bfue 
«  Lick^on  Licking,  on  the  south  side  there<»ft*^  The  lo- 
cator intends; to  describe  his  be«rinning;  and  these 
words  are  torbe  construed  with  r»'fi'i'ence  to  that  inten- 
tion. Po  the  words*  •«  on  LickinR,**  ile»ribe  the  place 
of  beginning,  or  the  locaHon  of  the  Big  Blue  Lick? 
The  latter  was  unneressary*  berausr  there  was  no  Bfg 
Blue  Lick  except  on  Lickiniir ;  and  because,  were  tbe 
fact  otlienxise,  the  lick  would  be  asc^rtaiTicd  by  calling 
for  a  beKinnfng  a  quarter  af  a  m9e  hel<»w  it  on  Licking; 
But  the  bi^ginning  might  be  a  quarter  of  a  mile  below 
the  lick,  anti  yet  not  on  the  creek.  The  beginning 
would  be,  in  some  degree,  iinrertain,  unless  it  be  flxed 
,  by  th^  words.  I'he  entry  is  unilersiood  as  if  it  were 
expressed  thus:  <<  Beginning  cm  Lickings  on  the  south 
std**  thereof*  a  quarter  of  a  mile  bolow  the  Big  Bliie 
Lick/'  If  reference  b<*  hail  to  the  certificate  granted  by 
the  commissioners,  that  places  the  landy  notttJie  licli^  on 
the  south  side  of  the  creek. 

A  cabin  and  a  marked  tree  in  a  country  fidl  of  cabins 
aiid  marked  trees,  cannot  contnd  a  call  made  for  an  oh* 
jcct  of  Huch  gcn^-ral  notoriety  as  the  Big  Blue  Lick.  A 
subsequent  locator  would  look  for  than  only  at  the  Big 
Blue  Lick. 
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It  19  ihe  (qiinion  of  thiH  Court  that  the  decree  of  the   nuLSir 
Circuit  Court  be  reversed  nod  annuUt  d«  and  tliat  the        v. 
Drfr^ndantH  be-.decreed  to  convey  to  the  PlaintiflT  so  wixliami 
much  of  the  land  comprehc^nded  within  this  grant  as  ap-  &othbB0« 
pears  hj  the  survey  made  in  this  rause  to.  lie  within  the  ■ 

Qouhds  of  the  grant  made  to  the  Compialnant.* 

*  The  opinkxi  of  the  Cht^uit  Coort^  oonttttine  of  judnt  Tomi  and  limi» 
WMMfollowt: 

Tho  eUirat  of  the  partieo  in  thit  tttit  commeoeed  fB  pre^eoipCkNi  ri|(hti^ 
vet  by  their  lubtequeiit  acU  in  making  their  entries  with  the  mnneyor  they 
have  redueed  them  to  the  footing  of  trenanry  warrant  cbiim*  by  omiltuig  in 
their  eotriei  to  call  for  thch<  respective  improvementi,  the  Innilatioo  and 
essence  of  Di'c-emption  rights.  Huritca's  Rep.  194»  Bryan  and  Owingi  v. 
Wallace.  These  oii  cumstances  tender  it  unnecessary  tor  die  Court  to  ex- 
piree an  opinion  as  to  the  descript-on  of  perso'is  eontemplated  to  be  refievBd 
117  the  act  of  the  Virgbia  legislature  which  passed  in  May,  1781. 

The  Defendants  derive  their  title  under  an  entiy  made  the  Sdd  of  Joncu 
178  V  IB  the  words  followbg,  to  wa  :  -*  WWiani  Lyi.n,  James  Bvbour  nd 
*<^Qhn  Williams  enter  1000  acns  upofi  a  pre^inption  warrant  beginnhM; 
*<  one  Quarter  of  a  mile  below  the  B»  Blue  Li-  k,  on  Uching,  on  the  south 
^  side  diereof,  runnin^up  both  sides  of  the  sakt  creek,  and  east  and  south  tot 
*<  qnantitjy"  which  bemg  of  elder  date  than  that  «<  the  Complainants,  the 
Defendants  holdhig  the  eMer  grtnt  for  the  lands  m  eontrover-sj,  I  shall  tlWe* 
fore  consider  th«*  validity  of  their  entry  fint^  and  teat  thereby  their  ligjbt  to 
the  land  in  dispute,  which,  if  it  be  deleetve  aod  cannot  be  snsported,  miiit 
▼ield  to  the  CompUiiiaot,  whose  entry,  in  that  ease,  is  deemed  gopd  and  fh- 
Ikl  lor  so  much  as  it  ean  legally  1 


The  Unportant  call  in  tlie  entry  of  the  DeibidanU  is  ^  the  B%  Blue  lislt 

'  on  Licking,  00  the  south  side  tJit:r<tif.'' 

The  validity  of  this  entry  rests  00  the  following  pobtf :  Was  the  lidc,  de- 
aeribed  in  the' connected  plat  filed  m  this'suit  bv  the  name  of  the  Blue  Lick. 
on  the  S9d  day  of  June,  1780,  aiMl  prior  to  that  lime  generally  known  M 
called  by  the  name  of  **  the  Big  Bhie  Lick  ^  Does  it  lie  on  the  south  side 
of  Liclune '  Is  it  a  big  lick ?  If  thv  lick  was  1  ot  noCori'usly  known  by  the 
name  of  the  <t  Big  Blue  Uck**  prior  to  Jun^  1780,  b  the  identic  thereof  i9 
deacribcd  as  to  put  a  subsequent  locator  on  his  guai^  ? 

By  the  tcstitnonr  taken  hi  this  mmm  tht  fick  hi  eootroveny  ws«  < 


ny  tne  icsumony  taxen  m  twi  mnm  int  mk  m  eootroversy  waa  disaoffop* 
ed  by  the  CoiiiplaiMani  and  hli  ibllow  adventnreia  in  the  vear  1773,  and  wa» 
by  them  called  the  Uoper  I^«  UcK  In  aontra-di^tinction  to  anoher  and 
larger  lick  whlob  hMl  tM«  been  diaoovered'by  tome  of  tlie  company  low«r 
down  Lickhig. 

In  the  year  1771  another  companr  of  adrtnturm  eomtotins  of  live  penooi 
of  wliora  WilViam  Lvnn  wIm  one,  (uscovered  thf  llbk,  and  by  tham  it  wm 
ttilled  the  *«  Big  Blue  Uck?*  andarOiu  the.M^  oiMle  with  the  sorWyor  by 
Lynn,  h  wm  ao  known  to  hfaD»  and  caUed  by  that  name  on  the  S9d  day  of 
^ooe,  178a 

Prom  tlie  year  1777  to  tho  praoaot  day  tbo  Htk  haa  been  generally,  and 
perhaps  universally,  wkh  the  above  oaeepUOB  by  i^nn,  designated  1^  the 
name  of  the  Upper  Blue  tkk.  The  weighs  ef  testhnony  prcpoodcrat«^  at 
to  the  naire  of  the  lick,  in  fiivor  of  the  Coaphdnsnt  Therefore,  as  to  the 
fiotorie^  of  the  Kelt  I7  the  name  of  «*  Ihe  B%  Blue  Uak,"  die  entry  of  tho 
Oefeodanta  \M  defective. 

Although  it  often  happens  that  notoriety  of  an  object  called  fir  M  an  eo. 
Cry  eannot  be.aaCMetorilyprovedy  yet  ibtt  ideotity  thereof  1D17  be  aode- 
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^mUT     Mobed,  tM  it  may  ^  fcoad  bgr  reaaooable  enqpiiy  anil  teiirehinfc  thertfer, 
and  when  found^  known  hj  the  deaeription.    In  that  ewe,  identitr  is  eqOal  to 
^*  notorietjr. 

VriLLlAMS     ,^.  ,       . 

A^«in«u*i>6       '  ^'  '**'^  cnqqire  how  fiu*  the  identity  of  theBckeaUed  for  m  the  entry  of 

All  the  witneaaet  in  the  cause  speak  of  the  lick  in  qneidon  as  being  ahloe 
Jiek,  and  it  is  so  admitted  by  the  parties  who,  in  their  aomisMrio,  represent  the 
aalt  water  iasomg  from  the  spring  to  be  of  a  hhiiib  eolor.  There  tt  no  testi- 
moor  whieh  i>roves  the  existence  of  any  Blue  Lick  on  Lieking,  execpt  the 
Vppef  and  Lower  Bine  Licks.  Tbe  testimony  establishes  two  salt  springs 
on  the  sooth  side  of  Liektng;  tt)at  the  one  lowest  down  is  less  than  the  upper 
spring:  that  there  is  another  salt  spring oo  the  north  side  of  Lieldng,  at  the 
ptoee  called  the  Loiter  Blue  Licks,  which  is  larger  than  that  on  the  sonth 
side  of  the  stream ;  and  that  there  is  no  salt  spring  on  the  north  side  of  Liek- 
ing  oppoote  the  hpper  lick.  The  witnesses  sAso,  when  iip«akmi»  of  the  lower 
salt  spmgs,  describe  them  generally  as  one  entire  ol>ject«  "  the  Lowtn*  Btne 
Lick,'*  or  Licks;  and  William  Brooks  describes  both  the  Uppc^  and  Lower 
JUhie  Licks  as  big  licks,  and  that  the  upper  spring  discharges  most  water. 

The  Courts  in  this  countiT  have  always  endeavored  to  sustain  an  entry,  if 
by  reasonable  construction  it  be  possible  For  this  purpose  they  will  reject 
an  absnrvl  or  superfluous  call :  they  will  supply  a  word:  they  will  consider  a 
call  not  prored  as  expunged;  and  althongh  tliere  are  more  allegations  than 
are  pmred,  yet  if  enough  is  pro\-e(l  to  render  the  entry  sufficiently  certain, 
the  Court  will  support  it 

These  ohserrations  are  made  to  show  that  tlie  Courts  will  go  great  leimths 
to  suiiport  defcctrve  entries  in  impcifect  and  unimportant  calls,  and  are  not  ap- 
p  iealU  to  the  entry  now  under  eonndei*ation,  which,  in  itself,  is  eoniiderc<l 
MS  posMSsing  sulficient  identity  tn  put  a  subsefiucnt  locator  npon  enquiry,  and 
when  lound,  to  know  tlie  place  \iy '  Uie  description  conmined  in  tho  entry. 
The  Upper  and  La4er  Blue  Licks  had  itjceire*!  appropriate  names  as  early 
•s  the  year  1777.  The  Lower  Blue  Dcks,  nllhoogh  there  were  at  that  placr 
two  salt  springs,  one  on  the  noith'and  the  other  on  the  south  side  of  Licking, 
had  receiTeil  an  appropriate  name  conveying,  the  iilea  of  unity.  This  was  not 
.  th^  skuation  of  the  Ifpper  Blue  lick,  whicli,  uidiougli  it  had  also  an  appro- 
priate name  by  which  it  was'  roost  gencmlly  known  at  tlie  time  tlic  enti^  oT 
the  Defendants  was  made,  yet  it  lies  allogi'tltcr  on  the  soutli  side  of  Licking 

The  testimony  taken  in  this  cause  supports  every  call  in  the  entry  of  the 
Defendants.  All  the.  witnesses  concur  that  the  place  designated  in  the  con- 
nected plat  as  a  blue  lick  is  entitled  to  that  appellation  Brooks  says  that  both 
the  licks,  i.  e.  tht*  Upper  and  Lower  Bine  iJrkn,  are  liig  licks;  and  in  answ^i 
to  a  request  to  express  his  opinion  which  of  the  two  was  the  largest,  said  be 
wouki  recommend  an  examination;  and  the  upper  lick  is  on  the  south  si<1eof 
Licking.  Tliese  facts* apply  to  the  description  given  in  the  Defcndnnts  entry, 
and  will  not  apply  to  the  l'/>wer  BAie. Licks  "llierefore,  as  no  entire  bloc 
lick  is  pifivcd  to  exist  on  the  south  side  of  Licking,  except  that  designated  in 
<hc  contuTtt^l  plat,  the  entrj*  of  U>e  Defendants  is  sustained^  and  the  Couii  -is 
nl*  opinion  that  no  doubt  could  exUt  in  the  mind  of  a  subsequent  locator,  upon 
vicninr:  the  l^per  and  Lower  Bine  Licks,  and  comparing  tlie  situation  an*l 
oilier  cuxjumstances  attending  the  Upper  Blue  Lick,  with  Sie  entry,  but  tImJ 
it  WH^  the  place  described  and  would  defeat  any  idea  of  ambiguity,  if  it  had 
ocenrred. 

On  examining  the  connected  plat  I  find  tliat  the  Defendants  have  com 
menccfl  their  siirvcy  on  Licking:,  about  one  hundred  poles  below  tlie  licli, 
wljereas,  by  the  entry,  they  ought  to  have  begun  onW  eighty,  that  being  the 
prccfse  distance  cj^lleil  lor  as  the  point  of  beginning  of  then*  survey ;  to  rectify 
which  a  new  wuvey  was  ordered,  upoii  the  return  of  which, 'tKe  Defendants 
were  decreed  to  convey  to  the  Complainants  so  much  of  the  land  as  was  m  tlia 
Defendants  original  9ur\ey,*  and  was  now  left  out  by  the  new  survey,  as  in- 
terfertd  with  the  Ctj.nplainant's  sui\ec»  and  that  »be  Con^laiBant's  Wll  be 
dismi&scd  as  to  jd!  the  residue. 
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H'lYBR'S  LB88BS  V.  WALKER  and  ai^othsr.        1815* 

I         ^      ■—  Feb.        9di. 

^btent...JjmjfGftTm,  J.  Sto&t,  X  ^  Todd^  X. 

ERROR  to  the  Circuit  Court  for  the  district  of  ir then  «  m. 
East  Tennefisre*  in  an  action  of  ejectment  brought  by  thing  bspii. 
the  Plaintiff  in  error  agairiflt  the  Defendants.  {£'<Sji*'fo^ 

cdone  And  dii- 

Thc  case  is  thus  stated  by  the  chief  justice  in  deliver-  ^'!f/^*^ 
mg  the  opinion  of  the  Court.  cd  by  Uie 

eoiirMB«iiddi»- 

«<  On  the  trial  the  Plaintiff  produced  two  patents  for  S;j2t,iicSu 
5000  acres  eacb»  from  the  state  of  North  Cai'olinayinirtodienii^* 
granting  to  Stockley  Do^alson,  from  wliom  the  Plains  5iS  ^"^^ 
tiff  derived  his  title*  two  several  tracts  of  land  lying  on  Cooneanddb. 
Crow  Creek,  the  one.  No.  12,  beginning  at  a  box  elder  *^  ""^ 
standing  on  a  ridge  comer  to  No.  li,  &c.  *f  asiy  the^^J!^^ 
^^  plat  hereunto  annexed  will  appear  J*  Tfib  plat  andJ^u. 
certificate  of  survey  were  annexed  to  the  grant.  wppiS*  tT* 

bare  been  ae- 

The  Plaintiff  proved  tb at  there  wore  eleven  other  ^"^JidX^' 
grants  of  the  same  date  for  5000  ^crcs  raah.  issued  f:*om  tention  of  tbe 
the  state  of  Nortli  Carolina^  designated  as  achain  ofB'*»^>tQ«Mi 
purveys  joining  each  other  from  No.  1  to  No.  ilfinclu- JSgr^*^ 
sive,  each  calling  for  land  on  Crow  Creek,  as  a  general  the  Mtnaimr- 
call,  and  the  courses  and  distanccsof  which,  as  ^escribed  ul'^^^^  ,^. 
in  the  grants,  are  tl)e  .same  with  tbe  grants  pi*odured  to  fer  to  a  plat 
the  jury.  It  was  ajso  proved  that  tlie  beginning  of  the  S!*^'*!?^  Jjf 
first  grant  was  mafked  and  intended  as  the  beginning  Mvllt^^^c^ 
<:orner  of  No.  1,  but  no  other  tree  was  marked,  nor  was  ^  ^^  <>o^ni 
any  survey  ever  made,  but  the  plat  was  made  oiii  at  Jhroogh"**^ 
Raleigh,  and  does  not  express  on  its  face  that  the  lilies  &umI,  the  tmt 
were  run  by  the  true  meridian.  It  was  also  proved  that  "'^'^J/JJ^ 
the  beginning  comer  of  No.  1,  stood  on  the  north  west^e  tbe  va. 
flide  of  Crow  Creek,  and  the  line,  running  thence  *«»"^*""^*«4 
down  the  creek,  and  oalledSfor  in  the  platband  patent^  is  ^hh^  ml^  bit 
south  40  degrees  west  It  further  appeared  that  Crow  ^  the  plat,  ai- 
Creek  runs  through  a  valley  of  good  land,  which  is  on  {JSi^w  ro» 
an  average  about  tliree  miles  wide,  between  mountains  do  nnt  eorret. 
unfit  for  cultivation,  and  which  extends  from  the  begin-  SJJiJ^  ^ 
nitig  of  the  survey  No.  1,  in  the  said  chain  of  surveys,  tancet  men- 
JuntU  it  reaches  below  r.nrvey  No.  IS,  in  nearly  a  straight  <^<"»«*  !lL^ 
line,  the  courap  of  which  is  nearly  south  thirty-five  de-  S!paS^o«iiber 
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m-iver's  gi-ees  west  by  the  needi(>  and  south  forty  tlegivcB  west 

XESS^B    by  tlto  true  nieridiHii.   >That  in  t)ie  face  of  the  plats  an- 

V.        nexed  to  the  grants^  the  creek  is  repnseiiti*d  as  running 

WALKBR  &  thi*ougli  and  aciHiss  eacli  grant.  The  lines  in  tlie  certificate 

\A^oTUBR•  of  survey  do  not  exprcss-y  call  for  crohsiiig  the  creek; 

but  each  cct-tilicate  and  grant  calls  generally  for  laid 

the  certifiMie  lying  on  Crow  Crcck.  If  the  lines  of  the  tracts  herein 
Jj/^T^^ "^  beftire  .ncntioned  No.  1:2  ami  13,  In  the  said  chain  of 
calls  f^  tiiat  survey  Sy  be  run  according  to  the  course  ot*  the  needli'  and 
^^^^■^f^;  the  distances  cMied  for,  they  will  not  include  Crow 
ther  iwroi  evil  Creek  or  any  part  of  it,  and  will  not  include  tlie  land 
'^w **  that  th*  *"  P'>sses8ion  of  the  Defendants.  If  thiy  be  run  accord- 
wir^e^or  in-^  "(.?  to  the  truo  merijtlian,  or  so  as  to  include  Cruw  Creeks 
tended  t6  ex- tliey  will  include  tlie  lands  jn  possesHkon  of  the  D<*ft>n« 
gJ^JJJj^.  dants.  Whereupon  the  counsel  for  the  Plaintiff  moved 
ingtotheune,  the  Court  toinstruct  thejury^ 

anidiMiCaceordo 

wNjc,  meh^'  1*  That  the  lines  of  the  said  lands  ought  to  be  run 
according  to  the  true  meridian  and  not  according  to  the 
needle. 

2.  That  the  linos  ought  to  be  run  so  as  to  include 
Crow  Crcck  and  tlie  lands  in  possession  of  th^  Defen- 
dants. 

Tlic  Court  overruled  both  these  motions  and  Instruct- 
ed the  jury  that  the.  said  grant  must  be  run  according 
to  the  courae  of  the  needle  and  the  distances  called  far 
in  the  said  grautSf  and  that  the  same  could  not  be  legal- 
ly run  so  as  to  include  Crow  Ci-eek,  and  that  the  said 
grmits  'did  not  include  the  lands  ru  |K)sses  ion  of  the 
Defendants.  To  this  opinion  an  exception  was  taken  by 
the  Plaintiffs  cputscl.  A  verdict  and  ju<'gment  were 
rendered  for  tlie  Defendants,  and  that  judgtnent  is  now 
before  this  Court  on  a  writ  of  error.** 

The  chief  justice  in  stating  the  case,  omitted  the  fad 
that  testimony  >vas  offered  by  the  Pfaintiff  at  the  trial  to 
prove  "  that  the  surveyor  who.  made  the  pfats  and  cer- 
^<  tifirates  of  survey  anTiexed  ti  the  gran&,  had  regai^ 
<<  to  the  true  meridian,  and  not  to  the  course  of  the  nee- 
<<  die,  in  making  the  said  certificates  of  survev,  and  in- 
« tended  the  courses  of  the  surveys  so  to  be  run  f^ 
which  testimony  was  rrjecteil,  by  the  Court  bdow.,  as 
tnadmi8sibl&— bat  the  Court,  admitted  evidence  <<tb|^t 
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*^  ttie  general  praetlpe  of  making  sarve.vs  by  suncyors  unrmu^s 
<<  lias  beeu  to  run  to  the  courseci  of  the  needic.*'  XKi»8£s 

V. 

SvrANVf^for  the  Plaintiff  in  error.  walksi>  A 

AlfOTUr 

•  The  Court  below  ought  not  to  have  rejected  the  tes-  >  ■» 
timiinj  to  prove  the  tntentiun  of  the  surveyor  to  rim  the 
lines  of  these  grants  by  the  true  meriiiian.  It  ourrobo* 
rates  the  p(at  annexed  to  the  ^rant  The  rule  of  con- 
8U*uction  as  to  grants  from  tue  state,  especially  in  Vir- 
giniSf  N.  Cacoljna  and  Tennessee,  differs  fi*oni  the  lulo 
as  to9tlfer  deeds.  Course  and  distance  may  be  con- 
troled  by  parol  evidence  .of  the  actual  manner  in  which 
the  survey  mas  niade,  andof  the  actual  marits  and  bounds 
mado  upon  the  land  at  the  time  ol'  the  survey.  The 
Courts  have  not  stopped  at  a  natur  A  object  called  for, 
it.parol  evidence  be*  given  that  according  to  the  aciual 
purvey  the  line  extended  be>  ond  Unit  object,  llid  marks 
Cantrol  tlie  course  and  distance  of  tlie  .patenl.  i  Ifeiu 
0nd  Aiufu  77,  Baker  v*  Otasscoek.  Taylor*;i  J>r.  CaroUna 
Rep.  116,  ElmwarJPs  Bep.  ZSS,  S7S—M8.  Hep.  OounCs 
Itmt  v^  Misters.    S  CalL  239,  Herbert  v.  Wise. 

If  the  witn^od  had  testified  that  a- survey  liad  ueen 
aictually  made  and  that  it  included  the  cre^  it  would 
have  been  admissible  testimony.  But  the  piat  wad  in- 
tended tb  be  a  subetitute/or  an  actual  survey.  It  was  a 
part  of  the- patent^  annexed  to  it  and  refemd  t^iby  it. 
It  was  as  much  a  part  of  the  patent  as. if  it  had  been  in* 
sertedinit.  It  shows  that  the  lai|d  ought  to  be  laid  )ff 
80  as  to  include  the  creek,  as  plainly  as  if  the  patent  had 
esiprrssetl  it  in  words.  The  cMrse,  poutli  40  degrees 
west,  is  ambiguous — it  may  mean  a  maghetic  or  a  iperi- 
dional  cduiiK.  The  qnestion  is  what'  watf  the.iatention 
of  the  sutveyor}  How  shall  it  be  aacertained?  The 
most  direct  mode  of  ascertaing  it  is  to  prove*  hia  ddclA- 
rations  r.t  the  time*  It  is  true  that  by  proving  what  was 
tte  general  practice  of  surveyors  yon  nugr  wftr  bb  in- 
tentkin— but  that  ia  a  secondary  mode  .oj^  proof,  and  less 
eertain  than  proof  of  Us  deelarationa  at  the  time  he  made . 
the  particular  survey  in  question.  This  is  not- bringing 
parol  evidence  to  contradictor  to  control  the  pla^  but  to 
corroborate  and  confirm  it. 

If  a  grant  is  capabls  ^twpce  ttrnctionsytheGmrt 
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M'iter's  must  adopt  tbs^t  which  is  most  beneficial  to  the  grantee. 
ui4S£fi    1  Taylar^s  Btp.  163. 

r. 
w\LKER&     3oKA%9  contra. 

ANOTHEB. 

The  general  practice  of  the  country  is  to  sunrey  by 

the  compassy  and  all  the  courses  expressed  in  surveys 
refer  tu  the  magnetic  meridian.  A  certificate  of  sunrey 
thei'efore  is  always  supposed  to  express  magnetic  courses 
unless  the  contraiy  is  expressed  on  its  face.  No  pa* 
rol  |)rf>of  can  be  admitted  to  contradict  what  is  so  strong- 
ly implied.  It  wouhl  be  a  dangerous  practice — it  would 
be  a  difficult  thing  for  a  common  sunrey  or  to  ascertain 
the  true  meridian,  and  there  is  no  1  w  of  Noilh  Caro- 
lina which  compels  him  to  do  it.  The  testimony  oficred 
was  not  to  prove  any  act  of  the  surveyor^  but  his  in- 
tentions. 

There  is  no  natural  boundary  called  for  in  the  pa- 
tent* The  general  expression  that  the  land  is  on  Crow 
Creek)  cannot  control  the  course  and  distance.  The 
expression  in  the  patent  <<  as  by  the  plat  hereunto  annex- 
ed \ifill  appeaCf"  refers  only  to  the  courses  and  distan- 
cesy  and  not  to  the  actual  location  of  the  land.  The 
figure  of  a  creek  delineated  on  the  platf  without  any  re- 
fei'ence  to  it  in  the  certificate  of  survey,  cannot  control 
the  boundaries  actually  described.  Not  a  word  is  said ' 
iabout  the  lines  including  or  crossing  Crow  Creek ;  and 
in  order  to  include  the  credc  you  must  deviate  firom  the 
straight  line  called  for. 

C.  Lee,  in  reply. 

The  intent  of  a  grant  must  be  efi*ectiiated,  if  by  an^ 
means,  consistent  with  the  rules  of  law,  it  can  be  done. 
The  intent  of  this  grant  cannot  be'  eifectiuited  by  the 
mode  of  survey  directed  by  the  Court  below.  The  plat# 
annexed  to  th^rant,  shows  the  intent  to  be  to  make  the 
survey  conform  to  the  nature  ef  the  ground  so  as  to  iff- 
dude  the^creek  and  the  valley,  and  exclude  flie  mouiii^ 
tains.  The  law  of  North  Carolina  requires  the' plat  to 
be  annexed  to  the  deed,  which  is  thereby,  and  by  the 
reference  to  it  in  the  body  of  the  deed,  made  ji  part 
thereof^  and  contains  a  plain  jdeclaration  that  thegran«i 
tee  shall  have  the  valky  tbroogh  which  the  credL-rmuk; 
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On  what  ground  could  the  testimony  of  the  intention  m^teb's 
of  thesurveyort  have  been  rejected  by  the  Court,  when   lessee 
the;/  admitted  testimony  to  show  the  general  practice        v. 
to  be  to  survey  by  the  magnetic  meridian?  That  genera)  wiXKbR& 
practice  was  only  a  factfrom  which  thf^  jury  might  infer » in  anothes. 
the  absence  of  positive  testimony)  what  the  intent  of  the  ' 
surveyor  was.    It  was  a  grade  of  evidence  infpri*tr  to 
positive  testimony  of  the  intention.    It  was  only  prima 
frcUf  not  conclusive  evidence  of  his  meaning.    There 
was  no  law  of  North  Carolina  which  requir^l  the  sur- 
veyor to  go  by  the  magnetic,  and  not  by  the  true  merl* 
dian.    He  was  at  full  liberty  to  adopt  the  true  meridian 
if  he  pleased*    We  say  he  did  so,  and  the  plat  itself  isevi- 
dence  of  tlie  fact ;  for  it  could  not  otherwise  be  consistent 
With  itsel£     You  must  run  the  lines  according  to  the 
true  meridian  to  include  the  creek. 

Marshajj^  Cfu  J. 

Does  not  a  difficulty  arise  in  consequence  of  the  grant 
having  been  made  without  actual  survey  ? 

C.  Lee.  That  is  a  matter  between  the  state  and  tjie 
grantee.  After  a  grant,  no  stranger  can  take  advan- 
tage of  such  a  defect.  The  state  may  wave  the  objec- 
tion if  it  chuses  to  do  so. 

SwAinr.    It  has  tieen  settled,  T  believe  in  North  Cairo 
lina  that  when  a  grant  has  artiiaJly  been  tmjit,  n*»  en- 
quiry shall  be  mside  by  the  state  as  to  the  survey,  &c. 

In  Hdyward^s  Aep.  358  the  judge  says,  «  when  k 
*^  grant  has  issued  we  can  look  no  farther  back ;  all 
<<  previous  proceedings  must  be  considcivd  as  regular/' 

MirchlsU   M8tiiL../romi,J^ 

Habshall,  Ch.  X  after  stating  the  facts  of  the  case^ 
delivered  the  opinion  of  the  Court  as  follows : 

*f  It  is  undoubtedly  the  practice  of  surveyors,  and 
Che  practice  was  proved  in  this  cause,  to  expr^  in  their 
plats  and  certificates  of  survey,  the  courses  which  are 
designated  by  the  needle ;  and  if  oothinc;  exists  to  con- 
trol the  call  for  course  and  .distance,  the  limd  must  be 
YOU  EL  M 
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M*i\  Ka*s  bouDdod  by  the  courses  and  distances  of  the  patont»  ac 
LK^sEB    cording  tb  the  magnetic  mortdian.    Bat  it  is  a  general 
V.        pi'inctpli'  that  the  course  and  distani-e  must  yield  to  na- 
WALKER&  iiiral  objects  called*  for  in  the  patent.    AU  lands  are 
ANoniKiu  supp«)sed  to  be  actually  surveyed*,  and  the  intention  of 
^*— — "—  the  grant  is  to  conrey  the  land  according  to  Unit  actual 
survey ;  consequently  if  marked  trees  and  marked  cor^*  . 
ners  be  fouiid  conformably  to  the  calls  of  the  patent*  or 
if  water-courses  be  called  for  in  the  patent*  or  mountains 
or  any  other  natural  objects*  distances  must  be  length* 
ened  or  shortened*  and  courses  varied  so  as  to  conform 
to  those  objects. 

The  reaspn  of  the  rule  is,  that  it  is  the  intention  of 
the  grant  to  convey  the  land  actually  surveyed*  and  mis- 
takes in  courses  or  distances*  are  more  probable  and 
more  frequent*  th'an  in  marked  trees*  motiiitains*  rivers 
or  other  natural  objects  callable  of  bpin.s:  clearly  desig* 
nated  and  accurately  described.  Ilad  the  survey  in  this 
case  been  actually  made*  and  the  lines  had  called  to 
cross  Crow  Crrek*  tlie  courses  and  distances  might 
have  bpcn  precisely  what  they  are*  it  might  have  been 
impracticable  to  i\nd  comer  or  other  marked  trees  and. 
yet  the  land  mi0t  have  bc'en  so  sur^Tycd  as  to  include 
Crow  Crfek.  The  call*  in  the  linoK  of  the  patent*  to 
crosft  Crow  Creek,  wnuld  be  one  to  which  course  and 
disiannr.  must  n^^cessvirily  yicM.  This  material  call  is 
\>mi:tcd9  and  from  its  omission  arises  the  great  difficulty 
of  the  caa<5c. 

That  the  lands- should  not  bo  described  as  lying  on 
both  8idc<<  of  Crow  Creek*  W'>r  the  lines  call  for  crossing 
that  creek*  are*  such  extratirdinary  omissions  as  to /cre- 
ate c«)nsid"rabl )  doubt  with  the  Court  in  deriding  whe* 
ther  there  is  any.  other  dc5w?rif>tion  given.  In  the  patentt 
of  s  i^rient  strength  to  control  tlie  call  for  course  and 
distance.  ' 

The  iniijoritv  of  the  Court  is  of  opinion  thattliere  to 
snch  a  description.  The  patent  cl  >ses  ^ts  description 
of  the  land  granted  by  a  reference  to  tlie  ptat  which  to 
annexed. 

The  laws  of  the  state  require  thto  annexation.    Is 
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tliis  platf  thus  annexed  to  tie  patent  and  tlins  refcn  ?d  m^veb^s 
to  as  descrtbin/^  U  e  land  grantid,  Cro^  Creek  is  laid   lbssek 
doH  n  as  pi<88ing  through  U»e  ti  ar t.    Every  pet^on,  bar-         v. 
ing "knowledge  of  tl  e  grant,  would  also  have  knowledge  walker  & 
of  the  plat,  and  would,  by  that  plat,  he  instructed  thatAKoruES. 

the  lands  lay  on  boUi  sides  of  the  rreck  ;  Ihere  would 

be  nothing  to  load  to  a  difftri;nt  conclusion,  hut  t^  dlf- 
fercnce  of  about  five  degrees  in  tie  cnurse,  should  he  run 
out  the  ^hole  chain  ofsuivcjs  in  ordi^r  to  find  the  be- 
ginning uf  No.  li ;  and  he  T^ould  Inuw  tiat  such  an  er- 
ror in  the  course  wotjlci  be  corrected  bj  stich  »  great  na- 
tural object  as  a  creek  laid  dt^wn  U)  the  ftuiTeyorin  the 
middlf'  of  hJK  plat.  Tl^is  would  jirtive,  nol withstanding 
the  eimr  in  tlie  ctause,  that  tbe  lands  pn  both  sides  of 
Crow  Crrek  wcrr  intendftl  to  bivircJuilcd  in'the survey, 
and  intended  to  be  granted  by  the  patent* 

It  IS  the  eiplnion  of  the  majority  of  this  Court,  that 
till  re  is  crroi  in  tlie  opinion  of  the  Cinuit  Court  for 
the  district  of  East  Tt  niiessee  in  this,  that  t^  c  said  Cf  urt 
instructed  thejur>  that  the  grant  under  which  the  Plain<^ 
tiff  daimrtit  cuuW  not  be  legally  run  so  as  to  include 
Crow  Creek,  itistead  of  directing  the  jury  that  the  said 
grant  must  be  so  run  as  to  include  Crow  Cicek,  and  to 
confi^rm  as  neai-  a»  may  be  to  the  plat  annexed  to  the 
said  gnint;  wbenforeit  is  considered  by  this  Court 
that  the  said  judgment  he  reve-.*srd  and  annulled  and  the 
cause  be  remanded  to  the  said  Cirpuit  Court  that  a  new 
trial  may  be  had  according  to  law. 

The  chief  justice,  added,  that  he  did  not  tliink  tlic 
question  about  the  true  meridian  had  much  to  do  with 
tlie  case.    The  Court  decided  it  upon  the  plat.    If  it 
had  not  been  for  the  plat,  they  should  have  said  that* 
the  land  ought  to  be  purveyed  by  the  magnetic  meri- 

DVVAIX,  J. 

My  opinion  is  that  there  is  no  safe  mie  but  to  follow 
the  needle. 
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1815.  OWENS  V.  HANNEY. 


Vth.         8th. 


w96sen(....LiviKGSTOir,  J.  8tobY|  J.  and  Todd»  J. 


ititnotnecrs-  ERROR  to  tlic  '  CiiTuit  CouPt  for  the  district  of 
^»»c?ipw!i'  Georgia.,  in  an  attfoii  ol  usb^mphit,  upon  a  speciiJ  promiso 
the  i^otti  to  ])»/  interest  upon  tiie  amount  of  a  decree  in  chancciy, 
•hoiii^  c»iirR|n  jjj  consideration  of  forbvaraiice. 

the  jaron. 

8eiiib>-that  xiic  Plaintiti*  below  is  stated  in  tlie  declaration  to  be 
tb<^4!^'^thM  an  alien  and  British  subjucty  andthcDefindant  a  citizen 
the  Plaintiff    of  Georgia. 

helow  was  a 
flutiiMt  ot  G 

Biiuin,  and  a  AdcmuiTer  to  tlic  declaration  liavlng  been  over-ruled* 
bowSwi^G**"^ ^'^^*  ^^^"'^'"^  na?i-a5S?niip.-*fe,  upon  which  i^si;c 

Britliiiuindtlic  tlic  verdict  and  judgment  w*  re  against  him  in  Mays  I8II9 
United  States,  ^jj  ^c  brought  his  writ  of  cmir. 

iAerremlilion  ^ 

of  the  judg« 

meituiow,  III  the  transcript  of  the  record,  which  came  up,  a 
firowice'0.1*'^  blank  is  h'ft  for  the  names  of  the  juroi-s,  but  in  other 
the  wrH..f or-  rospccts  the  rccord  appeart  to  be  peifixt  The  vei-dict 
j^.  Uic  PiMu-  j^„ J  jy^gment  are  fully  stated. 

rur  cannot 

take  wiv:uit.«iTo  ^Yj^ar  was  declared  by  the  United  States  against  Great 
^i.^';,.^j:;,^J''^  Britain,  in  the  18th  of  .June,  181:2,  and  continued  at  the 
Pintiitifl  IS  an  time  of  tlie  argument  in  this  Court. 

alio*  lueniy — 

mru^'riay  fw       QARPBR,/ar  Uic  Plaintiff  ill  error,  contended^ 

•ffiioied.' 

1.  That  as  it  appeared  upon  the  record  that  tlie  Plain- 
tiff was  an  alien  i-noiny,  and  the  Defendant  had  had  no 
opportunity  to  plead  that  facty  tliis  Court  ought  not  to 
aili  inn  tlie  Judgment;  and^ 

2.  That  the  omission  of  the  names  of  the  jurors^  was 
fatal  in  as  much  as  it  did  not  a|)()ear  from  the  recoi'd 
that  it  was  the  vcniict  of  a  legal  jury. 

March  isU    ^b$enL..JToBD,  J. 

Marshall,  Ch.  J.  stated  the  opinion  of  tlie  Court  to 
he  that  tlie  omission  of  tbe  names  of  the  jurors  was  not 
niattTial.    Nothing  was  said  upon  the  first  point 

Jndgment  qffinncd  with  costs^ 
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TfcE  IMlED  SIATES  J8i5- 

'*'•  Feb.       241U. 

THE  CARGO  OF  THE  SHIP  FANNY, 

jEBNIKQSy  MASTKB* 


Msent.../ronB,  J. 


APPEAL  from  the  Hontvnce  of  tlic  Circuit  Court  fori  ndcrUie 
tlw  (.iBij'U  t  of  Couneciiciii,  i-esioring  Uie  projicH^  ti»  Uie  ^JJJJiJi!'*,!^  ^f, 

ClaiinaotS.  ISng,  a  ynael 

froni  Grent 

The  American  skip  Fannyt  was  la(!cD  at  Greciioc  k,  ^ii  y\^o  u,y  ^ 
Scotland,  with  a  cargo. of  Biilibh  goods,  the  propjBi^y  of  ihee««tofthe 
citizens  of  the  United  States,  and  sailed  from  tlicnce  ^n  J^;^5lJ^"* 
the  4ih  day  of  July,  1812,  after  the  repeal  of  tite  orders  ■tnietiootfrom 
in  cupncil,  and  before  the  war  between  Great  Britain  and  Jf^^^J^kl" 
the  United  States  was  known  in  Green  ick.    The  orders  ^^\r  nceeM. 
to  the  captain  w«-re  to  pi-oteod  toNew  York  ;  but  uiilehs  rv,todrop«ii- 
he  was  perfectly  sure  of  being  allowed  an  entrance  for  fj^'of  a  ■tonn 
ship  and  cargo,  at  New  York,  he  was  not  to  go  iisto  the  (omakethM- 
watcrs  of  the  Uniti^I  States,  hut  to  send  up  a  pilot  ^^at  ^'^;^*^J^*|^  ^ 
with  his  tetters,  so  that  the  consignees  might  fix  upon  a  nmUnj  or  her 
port  of  discltarge.    The  master  had  no  knowledge  of  the  crewfixmipat. 
war  until  his  arrival  on  tlic  coast,  when  he  reccivi*d  it  ^i^fHirm'^T* 
off  Montaug  point,  from  a  pilot  boat,  who  also  infurtneil  >»»s!  in  \\w. 
tha.  several  britisi  frigates  were  olf  Sandy  Hook,  cap-  r>!i;!?,>^^ 
turing  American  I'essels.   Whereupon  he  despatclsed  the  foronjir? 
pilit  boat,  witli  letters  for  his  nwneis  byotlie  woy  of  New 
London.     Soon  afterwards  It  became  calm  lind  the  biiip 
drifting  too  near  tlie  shore  he  dropped  anchor.    In  ihc 
course  of  the  night  it  came  on  to  blow  a  gale,  and  finding 
it  imiMiSsible  to  lay  theit^  he  attempted  to  g^i  under  weigh 
and  stand  off,  but  b'*f'>re  he  could  get  up  the  anchor  and 
make  sail  he  drifrod  so  far  in  that  he  could  not  fetch  Mon- 
taug p*  ant,  and  the  pilot  informing  him  that  tiierc  was 
good  anchorage  ground  in  Fort-pond-bay,  and  that  it 
would  not  bo  safe  to  keep  out*  he  proceeded  with  the  ship 
to  that  bay,  intending  to  stand  out  as  soon  as  the  storm 
abated.    Having  there  cast  anchor  and  rode  out  the  gale, 
his  crew  refused  to  get  underweigh  to  go  out  of  the  wa- 
UvH  of  the  United  States,  alleging  that  Miey  understood 
he  bad  a  British  license,  and  was  going  to  put  his  ship 
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u.  txATEs  under  tlio  protection  of  British  sliips  of  war  and  tliey 

V.        were  afraid  of  lieing  impressed.    He  then  determined  to 

THE      como  out  into  the  sound  ant(  there  waitfor  oniers,  ^ith- 

CARGo  OF  out  f^oitig  into  any  |K)r(,    He  did  so*  but  was  boarded 

TUK      about  hair  way  from  Fprt-imnd-bity  to  tlie  race,  Fisher's 

FA5Nr.    island  bearing  norths  and  seized  by  a  revenue  cutttT, 

— —  who  carried  h:m  into  New  London^  where  the  rargt>  was 

libcilpd  for  having  been  shipped  in  Great  Britain  with 
the  iwnowlcdge  of  the  master^  with  intent  to  be  imfiorted 
into  the  United  States*  contrary  to  the  provisions  of  the 
non-intcrcour^  act  oi*  *iSth  June,  1809,  voL  10,  p.  13. 
In  tlie  district  Couit  the  cargo  was  condemmd^  but  was 
n^store«l  by  the  Circuit  Court  From  this  sentence  tli© 
United  States  appealed. 

The  cause  was  argued  by  Jonesi  for  the  United  States^ 
and  Dagq£tt»  for  tlie  CfaimautSy  in  the  absence  of  the 
reporter. 

Mirch  i-Bt.    MunL..*To^nf  J. 

ToHxsoH,  J.  delivered  the  opinion  of  the  Court  as 
follows : 

This  case  bears  every  feature  of  fairness.  The  voy- 
age  was  undn'tnkcn  upon  the  iTpcal  of  the  orders  Iq 
council.  The  vessel  was  lad^  n  in  the  short  space  of  four 
days,  and  sailed  without  a  knowledge  of  the  war.  Her 
destination  was  alternative— to  New  York,  if  she  could 
enter;  If  not,  to  a  British  pert.  Upon  arriving  off  Mon- 
taug,  she  receives  notice  of  the  war,  and  of  the  danger 
of  capture  in  prosecuting  her  voyage  to  New  York.  A 
pil<it  boat  is  then  dispatched  to  New  London  by  the  cap- 
lain  with  notice  to  bis  ownci-s  of  his  situation,  and  a  re- 
quest for  instructions. 

To  call  off  for  instructions  was  fair  and  justifiable^ 
and  to^  obtain  them  it  was  necessary  that  he  should  await 
the  return  of  the  pilot  boat.  Thus  circumstanced,  a 
calm  obliges  him  to  drop  anchor  to  prevent  his  drifting 
on  shoiT  and  a  storm  forces  him  into  a  bay  for  shelter. 
Whilst  there,  his  crew  mutiny,  and  prevent  his  leaving 
the  bay,  in  order  to  lie  off  and  await  the  i*etum  of  his 
messenger;  and  whilst  plying  in  the  waters  between 


FEBRUARY  TERM  1815.  ISS 

Montaag  and  New  Londorit  he  is  seized  by  the  i*eycnue  u.  8TAr£& 
cuttfTf  and  forced  into  the  latter  port.  We  are  of  vpitiion        v. 
that  there  was  nothing  either  in  action  or  intention  which      thb 
subjected  this  vessel  to  municipal  f<trfeiture«    A  condem-  cargo  of 
nation  is  claimed  on  no  other' ground ;  aiid  the  decree  of      thk 
of  tlio  Circuit  Court  raust^  therefore^  be  affirmed.  rijcff  r. 


The  clai^ns  of  the  several  parcels  of  merchandize  seiz- 
ed in  tlie  Fanny,  rest  on  the  same  circniiistanccst  and 
must  likewise  be  restored. 


THE  FRANCES,  Botbr,  Master,  1815. 

( Dunltam  and  RuiUlolph*s  cUu)n.J  ^^      ^"^ 


«4bseii(....TouD|  X 


IN  this  case  further  proof  was  ordered  at  the  last  if  a  BriM 
term.    r»«  A'^pof.  8,p.  S54.J  l^^Uh^ 

PuiKiCET,  for  Vie  CUiimants*  "^"^  ^ 

.     qaenee  U,  bol 

The  property  vested  in  Dunham  ^and  Randolph  by  the  not  m  exact 
shipmi'ut  It  was  made  in  consequencei:r^f|  althoji^h  not  ^hSJJS^ 
strictly  in  conformity  with,  their  orders ;  and  delivery  nf  an  Amciv 
to  the  master  of  th^  vess^^l  was  tanta^ioimt  to  a  delivc-  ^p'*^,^^'^ 
ry  to  themselves.  The  invoices  and  bills  of  lading  all  America,  giv. 
stated  the  goods  to  be  shipped  on  their  accowU  and  risk.  >?K  ^'{VA"'®* 

ootiofi   vkfik 

But  if  the  property  did  not  pass  by  tlie  shipmani.  «4  hoart  after. 
tlic)«c^is  no  reastm  why  it  should  n»>t  pass  in  ^(^^tu^"^^^^^ 
so  that  it  be  before  capture.  It  is  true  that  it  cannot  or  reject  bodi 
vest  in  tratmlu  so  as  to  defeat  a  vested  belligerent  right  j?J^*7'^ 
But  if  the  transfer  take  place,  according  to  the  original  tioc  vltllin  iIm 
terms  of  tlie  loontract,  befoi-e  a  belligont  right  has  ^ccru-  ^^'^  ^  ^*fj. 
ed,  it  is  not  within  the  principle  nor  the  spirit  of  the^rgo,'but^ 
rule.  If  the  further  proof  shows  that  the  property  had  co»»rier  at  i^ 
absolutely  vested  iH  Dunham  and  Randolph  before  the  {J;^J*|{^' ^ 
capture,,  it  must  be  restored.  power  or  the 

BritMh  roifr- 

The  further  proof  shows  that  the  invoice,  stating  the  eatt  tbl  whoio 
4|ipaM»ttob«  mde  for  their  account  and  risk.  wfts«p<»^Ainr. 
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TH£  seat  to  them ;  and  that  D.  and  R.  wrote  a  letter  before 
^RAifCESy  die  capture  of  the  Pi*anc('<i  accepting  thcgoKls  by  tiie 
(Dcirif  4^  Fanny f  and  saying  that  tliey  would  considtr  as  t>  those 

&  RAir-    by  the  Frances. 

dolph's 

CLAIM*)       The  question  then  Is,  whether  the  whole  of  both  car- 

BOTeu,    go<^  did  not  thereby  vest^  eo  instanAf  in  Dunham  sini* 

MASTER.  Randolph. 

rieaniioiue,or  The  documentary  evidence  is  clear  and  positive;  i^ 
^^r^!^\^  behoves  the  captors  to  show  how  it  is  qualified. 

miikeUieinae- 

SSt"'*S!aJ»r  ''^''^  condition  upon  which  the  property  was  to  vest  iu 
cMne  to  their  the  Claimants,  was  |)orfortned  bef.>re  the  capture.  They 
teJ^of  ^^  ^W^'*!  ^o  ^^^  the  goods  by  the  Fann^f  and  were  in- 
pStj  ht  £r  s^^ntly  bound  to  take  both  shipments.  Tli^y  could .  not 
wpt  not  M- afterwards  refuse  that  by  the  Frances.  'Ilieir  letter 
^>\rui!S!i,  agroein.sr  to  take  the  goods  by  the  Fanny  was  dated 
vest  ill  tiie  the  22d  of  August    Tte  Frances  wan  not  captured  un- 

Amcrican         Ul  the  28th. 

bouse,  but  re- 

maint    in   the 

Brit^hfubjeet       J  HMETT,  Onthc  SQUM  SidC. 

ami  19  Imblc  to 

c<indrmnfttion, 

Ue  being  m  .  TIic  surplus  of  goods,  beyond  the  order  was  chiefly 
envwv.  .|.  ^^^  entirely  in  the  Fanny  and  accepted  by  D.  atid  R» 

so  tliat  there  can  be  no  question  on  the  ground  that  tlie 
goods  by  the  Frances  wci'c  not  ordci*ed. 

Dunham  and  Randolpirs  letter  oi  19th  ofScptcmbci 
explains  the  cause  of  their  partial  aixcjitance. 

Dexter»  cantrfu 

This  Court  has  derided  that  this  was  a  condition  pre^ 
cedents  and  that  the  transfer  could  not  take  place  until 
the  condition  was  performed. 

The  first  question  ist  whetliert  if  the  goods  were  ac- 
cepted by  U^n^am  and  Ratndolphy  either  in  fact  or  in 
law,  the  property  couM  pass  in  transitu.  Tlie  genend 
principle  is,  that  it  could  not.  The  question  always  iSy 
in  whom  was  tlie.  riqht  of  proptrty  at  the  time  of  ship* 
intnt?  The  simplicity  and  celerity  with  which  the  tiial 
of  captures  mti<tt  bo  conducted  require  that  the  question 
should  be  limiteii  to  th«^  time  of  shipmrnt    For  tki 
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fliiiiie  rrason,  prize  CourtA  haye  rejected  equitable  liens,      the 
If  it  were  not  so^  further  proof  would  be  r<>quired  in  frakcbs, 
every  case.    6  Rob.  329 — notef  Twen   Tenner  Mmk.  (dunham 
This  rule  is  reaf»onabic.  'Possession  is  evidence  of  own-     &  KAif- 
orship.    Change  of  title  in  transitu  is  only  an  exception   doxph's 
to  tlie  general  rule.    The  exception  should  be  confined    CLAIM9) 
to  the  cases  in  which  it  has  been  held  necessary,  as    botbr» 
where  possession  could  not  be  deliveretl.  &c.    The  pa-  mastbb^ 
pers  on  board  are  always  sufficient  for  the  captors;     In  >    ■ 

a  prize  Court  the  documont»ry  evidence  is  all  impor- 
tant This  point  is  settled  \n  the  raiie  i>f  the  claim  of 
Jones  and  M«Gee  in  the  Venns  at  this  teim. 

As  to  the  further  proof  produced  in  this  cause^  it  is  of 
very  little  impoitanrc.  Dunham  ami  Randolph  did  not 
comply  with  the  condition  upon  which  the  property  was 
to  vest  in  them.  They  ajs^reed  to  take  a  part  only,  and 
therefore  were  not  enlit!e«)  to  any.  It  is  imnr^terial 
whether  this  bound  (htm  to  take  the  whole  or  not.  It 
did  not  bind  Thompson.  He  had  a  light  to  refuse  to 
let  them  have  any  paii,  as  they  had  not  accepted  the 
whole*  or  he  might  insist  u|ion  their  taking  thp  whole. 
It  was  at  his  option  tfi  call  U|ion  them  to  account*  as 
his  factors*  for  the  whole.  If  Thonnysm  had  such  a  rights 
the  captnri  have  such  a  riglit,  for  by  the  ca])ture  they 
succeeded  jure  belli  to  ail  tlic  rights  of  Thompistiti. 

The  time  was  past  when  they  accepted  the  goods  by 
the  Fanny  |  th.'y  were  in  the  custcHly  of  the  law  umter 
the  seizure  of  the  revenue  officers  Dunham  and  Ran- 
dolph could  only  accept  them  conditifHially ;  i.  e.  if  they 
sh^*uld  be  restored ;  hut  if  they  should  he  condemned 
they  could  not  receive  them. 

It  is  not  credible  that  they  should  have  received  them 
absolutely  at  the  time  they  wcit  under  seizur*'.  Th">  did 
notbonajide  accept  them.  It  is  not  to  he  believed  that  tliey 
would  take  qpdn  themselves  the  risk  of  their  condemna- 
tion. It  was  probably  done  as  a  cover  for  the  benefit 
of  Thompson.  The  goods  not  being  according  to  order 
they  were  not  bound  to  accept  tln'm.  Themiison  made 
a  new  proposal  to  them.  They  did  not  accept  it,  but 
offisred  new  terms  on  their  part  to  which' Tliom|)«oii  did 
not  assent ;  so  that  there  was  no  agreement  The  pro- 
peily  never  passed. 

VOL.  IX.  ^ 
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fHifi         Em MSTT,  in  rtjiti. 
(DUKifAM     Theror  are  two  questjons  in  this  cause : 

A  ITAII- 

l>eLPH*8       !•  The  firtt  is  a  question  of  fact^  did  Dunliam  and 
GJLAiMy)   Randolph  accept  the  goods  ? 

BOTBttf 

if  ASTBB*      S.  The  second  is  a  question  of  laWf  pan  such  an  ac- 
^-— — —  ceptance  change  the  title  tn  tranrilu. 

1.  Dunham  an4  Randolphi  relying  on  the  justice  of 
the  United  States,  and  that  they  would  protect  goods, 
the  property  ofcitizens  of  the  United  StateSf  shipped  on 
the  faith  of  the  declarations  of  their  agents  respecting 
the  effect  of  the  repeal  of  the  orders  in  counciU  did  bona 
Jide  accept  them.  This  appears  from  their  letter  of  the 
19th  of  September.  They  had  no  motive  to  make  the 
goods  appear  American  rather  tlian  Britis^i — for  in 
each  case  they  would  be  equally  liable  to  condemnation. 
They  relied  entirely  upon  the  justice  of  the  government. 

Tlie  acceptance  of  the  goods  by  the  Fanny  was  abso- 
lute. The  language  used  in  regard  to  tliose  by  tlie 
Frances  was  intended  to  deceive  the  enemyt  in  case  oi' 
British  capture. 

Thompson  had  no  ri.icfit  to  annex  the  condition  to 
the  acceptance.  The  goods  were  onlercil  by  Dunham 
and  Handolph.  Thompson  b4d  agreed  to  execute  the 
onlertand  was  bound  so  to  do.  In  shipping  the  goods 
he  was  ex^ruting  an  order,  not  making  a  bargain.  Dun- 
ham and  Randolph  had  a  right  to  take  to  tlieir  own  ac- 
count the  goods  onlered,  and  receive  the  residue  as  a 
consig^nni^nt  to  sell  for  the  account  of  Thomfison.  If 
the  quttstion*w<*re  now  open  I  should  say  that  these  goods 
never  holongi*d  to  the  shinpcr.  They  were  purchased- 
by  the  agent  of  Dunham  and  Randolph  by  their  order 
and  for  their  account 

2.  In  point  of  law,  wjiat  was  the  effect  of  the  accep- 
tance ?  The  acceptance  was  c^iod  for  both  cargoes  or  it 
was  good  for  neither.  l'hoqB|)son  either  had  or  had  not 
a  right  to  annex  the  condition.  If  he  had  not#  then  thjS 
gocids  were  the  property  of  Dunham  and  BL^dolph  ab 
initio.    If  he  bad  a  right  to  annex  the  conditidid  they 
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h&i  no  right  to  reject  it    ^Thty  were  boond  to  take  all'     thb 
or  oone— jf  they  fopk  part  they  wercf  bound  to  take .  tlie  fraxcbs^ 
residae.    Their  reservation  of  a  rigiit  to  consider  as  to  (DUAHAif 
the  goods  by  tlie  Frances^  was  void.    The  only  remain-    &  nair* 
ing  queeUon  is  whether  hellirerent  property  can  change  dolph's 
intrantitu.  OLAiMf) 

n'lTBXy 

Belligerent  rights*  in  derogation  of  the  common  law,  mastbb* 
are  to  be  construed  strictly.  They  are  not  to  be  ex-  ««-.-«>.«» , 
tended  fuKher  tlian  the  state  of  war  requires.  B  Soi^ 
101,  Vrow  Anna  Catliarina.  Tlie  rules  of  war  are  not 
to  Jie  changed  for  tlie  convenience  of  captors.  It  is  troe 
that  the  captors  are  to  judge  by  the  ship^s  papers ;  but 
Jiere  the,  ship's  pap^^rs  all  shewed  the  truth  of  the  case ; 
and  nottiing  but  a  single  letter  cast  any  doubt  upon  it» 

The  rule  pxtends  no  further  th^  that  a  neutral  title 
ihUUnai  originaU  during  the  voyage. 

If  the  title  originated  anterior  to  the  war;  if  the  ship- 
ment was  made  before  the  war»  and  not  in  c«in1euipla^ 
tiou  of  war;  and  if  the  condition,  upon  which , tlie  tide 
was  to  change,  was  annexed  before  the  war ;  such  a 
contract  could  not  be  in  violation  of  the  belligerent  rights. 

Thompson  had  not  an  option  to  hold  Dunham  and 
Randolph  to  tlie  acceptance  or  not  as  he  pleased.  It 
they  did  an  act  which  bound  them,  he  was  bound  also. 

The  acceptance  must  bo  considered  absolute,  and  the 
condition  not  in  derogation  of  belligerent  rights. 

JoHHsoir,  J.  delivered  the  opinion  of  the  Court  aoi 
follows: 

Tbi9  claim  is  interposeil  to  obtain  restitution  of  three 
bales  and  nineteen  boxes  ofgooda  captured  in  the  Fran* 
ces.  As  early  as  tlie  2Sd  of  July,  1811,  these  Clai- 
mants, anticipating  a  repeal  of  the  orders  in  council, 
give  an  order  to  Alexander  Thompson  of  Glasgow,  to 
ship  them  a  variety  of  articles.  In  July,  lais,  upon 
the  repeal  of  the  orders  in  council,  Thompson  ships  the 
articles  ordered ;  and,  originally  intending  to  ship  to 
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THE      tiie  Claimants,  a  cohf^ignment  on  bis  own  account)  inter- 

iTRAKCBBf  roingl^'Sf  with  tfio  g^iMls  onleroct,  a  vaiietj'  of  others  not 

(dunmam  contained  in  thcorJer  of  the  Claimants.    Tiiese  giMids 

&  MAN-   arer  shiiipcd  b^  two  vcsHels,  the  Fanny  and  tlie  Frances ; 

dolph'8    and,  by  a  letter  dateil  the  lith  of  July,  18t-2,  Thompson 

CLAiMt)   advises  the  Claimants  oftliese  shipments ;  and,  after  des- 

BOTKR,     canfiiig^on  the  merits  of  the  articles,  and  declaring  his 

MASTKRt  reason  for  blen'ling  other  ^goods  with  those  shipped  to 

■  their  «order,  and  his  siiliscquent  determination  to  make 

tliem  an  offer  of  the  afldit-onal  goods,  he  continues  in 

these  words:  <<  I  lepvc  it  with  yourselves  to  take  the 

««  whole  of  the  two  shipments,  or  none  at  all,  just  as  you 

«<  please.    If  you  do  not  wish  them,  I  will  thank  you  to 

<<  hand  the  iiivoic4*s  and  letters  over  to  Messrs.  Falconer, 

<<  Jackson  and  Co.     J  tliink  twcn(y-four  hours  will  al- 

«<  low  you  ample  oppoi*tunity  for  you  to  make  up  y  »ur 

**  ynindson  this  point;  and  if  you  do  not  hand  them  over 

*t  within  that  time,  {  will,  of  course,  consider  that  yon 

"  take  the  whole.*'    "  You  will  s  e.  I  think  the  reason- 

<<  ablcness  of  your  taking  the  whule,  or  none  of  the 

f<  shipment.'' 

The  Fanny  rcarlied  the  waters  of  the  United  States  in 
safety ;  and,  being  seized  by  a  revenu  •  cutter,  was  carri- 
edjnto  New  London,  where  she  has  been  finally  restor- 
ed. The  Frances  was  captured  on  the  tSiU  of  August, 
by  the  privateer  Yankee,  atid  carried  into  Rhode  Island. 
On  the  22d  of  August,  after  the  arrival  of  the  Fanny,  the 
Cl;tiniants  write  to  Falconer,  Jackson  &  Co.  and  accept 
of  the  shipment  by  tlie  Fanny;  but  witli  regard  to  tlmt 
by  the  Frances,  thoy  write  in  the  following  words :  «  His 
«<  letter  also  speaks  of  another  shipment  of  thirty-one 
ff  packages  per  Frances  which  on  arrival  we  shall  then 
<<  hand  in  our  determination/'  On  the  flrst  of  Septem- 
ber followii»p,  they  again  write  to  Falconer,  Jackson  & 
Co.  intimating  their  acceptafice  of  the  shipment  by  the 
Frames. 

*  On  (liis  rtate  of  facts  it  is  contended  that  tlie  Claimants 
.  are  entitled  to  restitution — that  they  either  had  an  ori- 
ginal interest  in  the  goods  shipped^  or  had  acquired  one 
before  the  capture. 

In  the  ordinary  course  of  mercantile  transactions,  a 
delivery  to  a  ship-master  is  a  delivery  to  the  consignee. 
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But  it  is  evident  that  jtbis  delivery  ma^  he  aibsolate  or      thb 
qualified)  and  tiiat  the  effect  uf.it  i|iuHt  vary  according-  tbakcbs, 
ing.y.    A  voluntary  agent  liaa  the  option  either  to  enter  (ddnhah. 
upon  his  agency  in  strict  conformity  with  the  instnic-     &  RAif- 
tions  of  his  principalt  or  with  such  reservations  or  con-   dolpu^s 
dititins  as  he  may  think  profier  to  prescribe ;  and  the    claiMi) 
only  c«>iisequenc«-  is,  tliat,  in  the  latter  caset  he  leaves   boyrr, 
his  principal  at  liberty  to  ad(»pt  or  repudiate  his  acts,  uahtem. 

The  shii)iier  who  purchases  g  »o<i8  on  his  own  credit  or    — — 

with  Ids  own  funds*  is  not  arcing  in  the  ordinary  capaci- 
ty of  a  factor.  If  he  were»  the  goodsy  evun  before  ship- 
roenty  would  be  the  pro|>erty  of  the  individual  on  whose 
order  the  purchase  is  made.  Such  shipments  are  in  the 
nature  of  a  mercantile  credit^  and  the  shipper  always 
retains  the  uncontroled  exercise  of  discretion  in  extend- 
ing it  There  was»  therefore,  nothing  inconsistent  with 
the  relative  rights  of  tlie  parties*  in  Thompson*s  impos- 
ing upon  the  consignees  the  condition  of  taking  all  or 
none  of  thQ  two  shipments ;  and  the  consequence  was, 
that  the  delivery  was  not  absolute,  but  qualified ;  and, 
until  the  condition  performed*  the  goods  remained  the 
property  of  the  ship|ier ;  and  had  they  suSfered  ship- 
wreck; the  loss,  would  have  been  his. 

But  it  is  contended  that  the  condition  was  performed, 
and  that  this  case  forms  an  exception  fi-om  the  rule;  that, 
as  to  the  exercise  of  belligerent  rights,  there  shall  be  no 
transfer  in  transitu. 

The  acceptance  of  the  cargo  by  the  Fanny  was  on 
ihe  ^td,  the  capture  of  the  Frances  on  the  28th  of  Au- 
gust It  is  contended  that  the  acceptance  of  the  Fan- 
ny's cargo  was  conclusive  as  to  both  shipments ;  and 
that  although  partial  in  terms,  it  must  in  law,  have 
effect  as  to  the  whole,  since  such  was  the  condition  im- 
posed by  the  shipper;  and  that  it  was,  in  fact,  the  in- 
tention of  the  Claimants  that  such  should  be  the  effect 
of  the  acceptance;  but  the  reservation  was  intehded 
only  as  a  tiist,  dt  gutrre  to  guard  against  the  eflfects  of 
hostile  capture. 

There  is  certainly  nothing  illegal  in  resorting  to  de- 
vices t)  elude  hostile  capture ;  and  where  it  can  be 
clearly  shewn  tha  property  is  really  neutral  or  friendly, 
its  being.covered  under  hostile  habiliments  for  the  pur- 
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TH1K      pose  6f  evasion,  will  not  necesAarily  subject  it  to  condem* 

-fKAncEBf  nation.    But  tlie  CTideiice  must  be  less  equivocal  thnn 

(pvKKiH  tiiat  relied  on  in  this  cane.    The  propeitjF  was  alieady 

&1U1I-   captui*ed  and  libellei!  as  liable  to  Aoieriran  rapture^ 

iioLPuU   when  ttie  Claimants*  letter  of  tlic' 19th  September  was 

fTUkilf*)   Wiitten.    To  receive  such  ovid<^nce«  under  such  circum- 

BOTBBy    stances*  to  so  critical  a  point*  would  be  to  surrender 

KAstBB.  €?ery  belligerent  right  to  fraud  atid  impositkin.  The  leftor 

—-.——.  of  the  22d  fvf  August  m  u.st*  therefore*  be  taken  on  its  plain 

iroiiorty  and  such  efiTcct  given  t«f  it  as  its  words  imply; 

This  letter  contains  an  expre^  exclusion  of  the  goods 
under  consideration ;  uut  it  is  contended  thati^  as 
Thompson's  letter  left  them  no  latitude,  but  obliged  them 
either  to  ehoos^  or  refuse  the  whole,  their  acceptance 
of  jiart  cast  on  them  the  property  in  the  whole. 

Bui  we  are  of  opinion  that  such  was  not  the  effect  of 
tliis  aQ$  of  the  Claimants.  The  consequence  of  such  a 
doctrine  would  be  that  where  a  projicKy  is  to  be  ac- 
^ired  upon^  a  condition  performed,  the  condition  tnay 
be  rejected,  aiid  yet  the  property  acquired.  It  certainly 
p'tit.  it  in  Uie  i)ower  of  the  shippers  either  to  cast  the 
whole  property  upon  the  Claiihants,  dr  resume  the  pro- 
perty, and  make  the  consignee  accountaible  for  that 
wlitcfi  had  come  to  his  hands.  Falconer,  Jackson  & 
Co.  upon  the  arrival  of  the  Frances,  had  she  not  been 
captured^  would  have  had  an  undoubted  right  to  de- 
mand the  shipment  made  by  her,  on  the  ground  of  the 
Claimants^  not  having  accepted  it  within  tlie  time  linii- 
ted)  a^d  if  would  have  been  in  vain  for  the  Claimants 
to  have  contested  tfieir  right,  whilst  they  held  the  letter 
0f  the  23d  of  August,  and  Thompson's  instructions  on 
the  subject  of  the  acceptance,  If,  then,  it  rested  with 
Thohi))son  or  his  agent  to  l-etain  the  property  in  this 
shipment,  <5r  cast  it  upon  the  Cladmants,  the  consequence 
is>  thatr  the  legal  interest  still  remain^  in  the  shippers, 

•  This  conclusion  on  the  gtatc  of  iliterest  in  the  par- 
ties, renders  it  umicqessary  ti)  consider  the  argument 
urged  to  ejtcept  this  c^se  from  the  rule  relative  to  chan^ 
gcs  of  property  in  transitu :  and  we  hope  it  will  be,  at 
all  times,  rccoller^tcd  that  the  reasoning  im this  case  is 
not  fouhded'  on  the  implied  admission  of  the*  distinctiqii 
taken  by  the  Ctairaaftts'  cohns(jl  oh  this  subjectr 
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THIRTT  HOGSHEADS  OF  STJGARt  18iS  • 

fJidrian  Jk  Bcntxorh  CUdmani,)  «.    ^ 

BOYLE  AND  OTHBBS, 

Being  the  affizcrs  and  crew  of  the  privateer  Comet. 


APPEAL  from  the  sentence  of  ttio  Circyit  Court  The  i»rndm 
for  the  district  of  Maryland)  condemning  50  lio^^he^ila  of  •nenemf' 
of  suj^ar,  the  property  of  the  Claiin^iiU  u  Daniaii  s^tli-^^emr  m 
jecty  it  being  the  produce  of  his  pluntaUftn  in  Santa  htrnjitpro^r- 
Crax^  and  shipped  after  the  capture  of  that  i^ilaTid  by  the  [f  2io««  to 
Britishf  to  a  house  in  London  for  aci:«»utit  and  rhk  of  the  owner  </ 
the  C/laimantt  who  was  a  Danish  officer  and  the  ^second  ^  ■**•  ^*^- 
in  authority  in  the  f^vernment  of  the  island  i>efore  its  hlT'iii^lSud 
capture ;  and  who,  shortly  after  the  raptui*e,  withdreWf  eh^neter  in 
and  has  since  resided  in  the  United  States  atid  in  Den-^^**  ^h^JSHJ?* 
mark.     Uy  the  articles  of  capitulation,  th^  inhabitants  mar  be  \^ 
were  permitted  to  retain  their  prooerty,  but  eould  only  Jj,**^  °^  '*"• 
ship  the  produce  of  the  island  to  Great  Britain.    'Fills  An  iai'imd  in 
suj^r  was  captured  Jn  July,  181^,  after  the  netlaration  the  tcmpomT 
of  war  by  the  United  States  against  Great  Britain/ ancWjjbT^i^r^k 
liGelled  as  British  property.  tobecoi»ider- 

ed  us  sn  ene* 
-  ,  m3r*t  colony. 

iiAHPZRi /or  Hit  Appellant,  made  two  questions,  tn  Jecwiinjc  a 

qiieitkm  oTtf^ 

1.  is  tills  case  within  the*  rule  oi  the  British  prize  thbCoutt  vui 
Courts,  that  the  profluce  of  a  plantation  in  an  enemy's  f^v^^Ow^- 
coimtry  shall  be  considered,  while  s'ich  prod uce^re mains  ^^courtT 
the  projierty  of  the  owner  of  the  soil,  its  the  property  .of 

an  enemy,  whatei^elr  may  be  the  general .  national  cha^ 
racter  oi  the  owner  ? 

2.  If  it  be  within  that  rule,  is  the  rQl^  to  be  consider- 
ed in  this  country  as  a  rule  of  national  law  ? 

!•  Sir  William  Scott,  in  laying  down  the  rule  in  the 
case  of  the  PhneniXf  5  Rib.  26,' 20,  refers  to  the  oase  of 
J'lffrow  Catkarina  in  1783,  and  the  reason  of  the  rule 
seems  to  be  that  the  proprietor  of  the 'soil  incorporates 
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30HHD8.  himself  with  the  permanent  interests  of  the  C0Qntr>. 

OF  SUGAR  The  rule  IS  modem,  and  several  exceptions  have  been 

V.        made  tii  it    In  the  case  of  the  Phcenix  the  claim  was 

noYLB     made  by  persons  of  Oermany  for  property  taken  on  a 

&0THER8.  voyage  from  Stirinamto  Hnllandf  and  described  as  the 

■'  produce  of  tlieir  estates  in  SurinaTOf  which  was  then  a 

colony  of  Holland,  witii  which  Great  Britain  was  at 
war,  G:>rmany  being  neutral.  Sir  Wm.  Scott  admits 
that  if  the  estates  had  been  purchased  while  Surinam 
was  in  the  po8s<ssion  of  the  British,  the  case  would  not 
have  been  Within  the  general  rule.  So  in  the  ca^e  of  the 
XKono,  5  Mob.  60,  ^Eng.  Ed. J  those  who  settled  in  Dt" 
marara  while  it  was  under  British  protectiooi  were  held 
not  to  be  within  the  rule ;  arid  f  hf*  case  of  tlie  Vrvw 
Mna  Catharina,  5  Rob*  161«  f i^nj*.  Ed.J  is  another 
modification  of  the  rule.  Th^se  cases  were  ixcrptedf 
because  the  proprietors  had  not  incorporated  thenisdve$ 
toith  ike  permanent  interests  of  the  nation. 

In  the  present  case  Mr.  Bentzon  never  incorporated 
himself  with  the  interests  of  the^firitish  nation,  either 
permanently  or  temporarily.  The  character  was  forced 
u|)on  him  against  his  will ;  he  always  disclaimid  it. 
He  was  by  birth,  and  always  continued,  a  Danish  sub- 
ject  He  did  not  voluntarily  purchase  a  plantation  in 
the  country  of  the  enemy.  When  he  purchased  his  es- 
tate Santa  Cm%  was  neutral,  l^e  occupation  of  the 
island  by  the  British  was  temporary ;  it  was  neither  per- 
manent in  fact  nor  in  law.  Peace  has  restored  the  is- 
land to  Denmark.  Mr.  B<*ntzon  could  not,  by  means 
of  his  estaUi  in  Santa  CruXf  incorporate  himself  per- 
manently with  the  interests  of  Great  Britain. 

t.  But  if  the  case  comes  within  th^  British  rule,  are 
we  to  adopt  that  rule,  and  extf'nd  it  to  a  neutral  nation 
which  has  never  itself  adopted  it. 

It  is  but  the  ordinary  case  of  a  neutral  carryin.er  on 
His  lawful  trade  with  our  enemy;  and  has  nothing  in  it 
contrary  to  the  law  of  nations. 

The  rule  contended  for  is  a  mere  arbitrary  ruW,  r^l- 
calated  to  extend  the  field  of  rapine  and  to  increase  tlie 
maritime  p  jwer  of  Great  Biritain.  We  have  no  interest 
in  aiding  those  view's. 
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What  is  the  law  of  nations  ?    Not  a  rule  adopts  by  SO  hhds. 
one  nation  only>  but  the  law  v{  nuture«  of  reason,  and  ov  sugar 
of  justice^  applied  to  the  intercourHe  ^f  nations,  and  ad-         v. 
nitted  by  ail  such  as  are  civilized.     Wlint  is  thire  in     bovle 
the  code  of  any  other  nation  to  support  tliln  rule  ?    ft  is  &otiieks. 
to  be  found  only  in  the  maritime  ccvde  ol  Great  Britain ;  «^         j    • 
which  is  not  more  binding  fipi^n  us  than  that  of  any 
other  maritime  power.    It  ran  have  no  force  with  uSf 
but  in  cases  where  the  rule  of  reciprocity  or  of  retalia* 
tion  will  justify  its  use. 

But  Denmark  has  never  used  nor  acknowledged  the 
rule;  andy  theref'^ref  wecanhOtJuHU>  enforce  it  ag;«inst 
her*  But  if  this  Court  should  adopt  the  rulc^  we  trust 
it  will  be  with  the  strictest  limitation. 

PiNKNBTy  contra. 

By  the  capture  of  Santa  Crux  by  the  British^  it  im- 
ipediately  became  the  colony  of  an  enemy.  It  is  not 
necessaiy  that  the  occupation  should  bo  prpefual ;  hv 
the  time  it  was  indefinite,  and  during  the  occupation  it 
was  as  much  the  colony  of  an  enemjr  as  any  of  his  other 
possessions* 

If,  then,  JSanta  Cruz  was  an  enemy*s  colony,  its  pro- 
docOf  while  it  remained  the  property  .of  the  owner  of 
,the  soilf  was  the  property  of  an  enemy.  Sir  W.  Scott^ 
in  the  case  of  the  PhceniXf  6  Rob.  21,  f  £f^.  Ed.  J  says 
that  tlie  rule  has  been  so  repeatedly  de(*ifled  both  in  that 
an4  the  superior  Court,  that  it  is  no  longiT  open  to  dis- 
cussion. No  question  can  be  made  upon  the  point  of 
law  at  this  day. 

The  opposite  argument  goes  to  show  that  if  the  pro- 
perty in  the  soil  be  acquired  before  the  capture  of  the 
bland,  the  owner  would  not  be  considered  an  enemy*  al- 
though the  island  should  remain  permanently  a  British 
colony. 

The  case  of  the  Phoettix  contains  np  exception  to  the 
genei*hl  rule ;  it  is,  however*  said  that  the  ciise  of  the 
Diana  shows  an  exception ;  but  that  was  a  mei'e  ques- 
tion of  damkiL  The  rule  now  under  consideration  was 
Hot  iliscussed* 

VOL.  a.  w 
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SOtibds*      It  is  said  that  the  party*  in  onfer  to  acquire  the  hos* 

OVsvoAB  tile  character  as  to  the  produce  of  his  estate,  must  in- 

V.        corporate  hilnsolf  with  the  int»Tests  of  the  enimy  while 

BOTLE     the  soil  is  in  possession  of  the  enemy*    But  the  rule  is 

&•  THSB8.  not  so.    Inhere  is  no  d  ff  renco  whether  be  acquire  the 

«H— — —  estate  before  or  after  it  come  into  the  possession  of  the 

enemy ;  if  he  continues  to  hold  the  estate,  he  becomes 

immediately  incorporated  with  the  nation  jurf  belli. 

But  it  is  askedy  is  Great  Britain  to  lej^islate  for  other 
nations?  We  say  nu.  But  this  Court  will  pay  great 
rei||)ect  to  the  English  decisions  on  this  subject ;  especi- 
ally as  the  rule  has  been  acquiesced  in  by  ail  the  nations 
of  iBurope*  Not  one  of  them  has  n'tnonstrated— not 
even  Dvnmark.  It  has,  therefore,  the  positive  autJio- 
rity  of  England,  and  the  n<^gative  anthoriry  of  all  the 
residue.of  EniH)|»e.  Hie  rule  is  not  harder  than  that  of 
domicUf  to  which  it  is  analogous. 

Harper,  in  reply. 

It  is  Raid  that  the  rule  is  general*  because  all  the  na- 
tions of  Europe  have  a^'quiesced  in  the  English  deci- 
sions. Sevi  raJ  reasons  may  l^e  given  f'»r  this  appear- 
ance  of  acquiescence.  If  is  a  recent  rule.  No  autho* 
rity  ci\n  be  produc^cd  for  it  earlier  than  1783,  jtist  at 
the  close  of  the  American  war.  Peact>  having  imme- 
diately taken  place,  reraoveil  the  caose  ofcomplnim.  And 
as  to  the  late  war  with  France,  no  case  of  the  kind  ap- 
p"a'  8  to  have  arisen.  The  ecVicts  of  Franco,  &c.  had  a 
different  bearing.  -  It  is  said  that  the  role  is  analogous 
to  that  of  domidU  But  the  rule  of  domiril  rests  upon  a 
different  principle — the  principle  of  aUegranct  and  the 
safety  of  the  state.  A  mnn  found  in  the  enemv's  coun- 
try at  the  breidking  out  of  the  war  receive.**  tlie  protec- 
tion of  that  country,  and  is  hound  to  do  n  thing  to  its 
injury ;  and  If  he  do  not  remove  in  a  reasonable  time  is 
to  be  considered  as  having  incorporated  himsrlf  with 
the  interests  of  that  country.  The  ni!e  of  domicil  is 
rather  a  rule  of  municipal  th^n^f  national  law;  and  the 
'principal  ground^of  the  rule  is  the  necessity  of  preveut- 
ing  treasonable  Intercourse  with  th*»  enemy.  It  becomes 
a  part  of  national  law  only  when  if' i<>  applied  to  neu- 
trds.    It  has  no  analogy  to  the  rule  now  in  questionf 
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which  was  adopted  merely  to  prevent  the  iBterference  50hrd8. 
of  neutral  with  belligerent  ricbts.  op  sugar 

Mardi  ^Uu    Jlbsent...ToBn,  /«.  boyix 

&OTUERS. 

Marsh ALL^  Cfu  J.  detiverea  tlie  opinion  oi'the  Court  — 

as  follows : 

The  island  of  Santa  CrtiZt  belonginje^  to  the  kingilom 
of  Denm^rkf  was  subduedt  during  the  late  >^ar9  by  the 
arms  of  his  Britannic  majesty  •  Adrian  Benjamin  Bent- 
zon,  an  officer  of  the  Danish  govertimenty  and  a  pro- 
prietor of  land  therein,  withdrew  from  the  island  on  its 
surrender,  and  has  since  resid  d  in  0enmai*k.  The 
property  of  the  inhabitants  Ving  sex^ured  to  them,  he 
still  retained  his  estate  in  the  islan<l  under  the  manage- 
ment of 'an  agent,  who  shipped  tiiirty  hogsheads  of  su- 
gar* the  produce  of  that  estate,  on  board  a  British  ship, 
to  a  commercial  house  in  London,  on  account  and  risk 
of  the  said  A.  B.  Bentzon.  On  her  passage,  ftlie  was 
captured  by  the  American  privateer,  the  Com<^t,  and 
brought  into  Baltimore,  where  the  vessel  and  cargo 
were  libelled  as  enemy  property.  A  claim  for  these 
sugars  was  put  in  by  Bentzon;  but  they  were  condemn- 
ed with  the  rest  of  the  cargo ;  and  the  sentence  was  af- 
firmed in  tlie  Circuit  Court  The  Claimant  then  ap* 
I)ealed  te  this  Court. 

Some  doubt  has  been  sug^sted  whether  Santa  Cruz, 
while  in  the  possession  of  Great  Britain^  could  properly 
be  considered  as  a  British  island.  But  for  this  doubt 
there,  can  be  no  foundatioq.  Altho^igh  acquisitions 
inade  during  war  are  not  considered  as  permanent  until 
confirmed  by  treaty,  yet  to  every  commercial  and  bel- 
ligerent purpose,  they  are  considered  as  a  part  of  the^ 
domain  of  the  conqueror,  so  long  as  he  retainjs  the  pos- 
session and  goyemment  of  them.  '  The  island  of  Santa 
Cruz,  after  its  ba])itulation,  remained  a  British  island 
until  it  Was  restored  to  Denmark. 

Must  the  produce  of  a  plantation  in  that  island,  ship* 
ped  by*the  proprietor  himself,  who  is  a  Dane  residing 
hn  Denmark,  be  considered  as  British^  and  therefore 
enemy  proper^  ? 
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SOhhds.      In  arguing  this  question,  the  counsel  for  the  Clai- 
oFduoAR  mants  has  made  two  points. 

V. 

BOTLB        1.  That  this  case  does  not  come  within  the  rule  ap» 
&0TUP.R8.  plicable  to  shipments  from  ail  enemy  country,  even  as 
■  laid  ddwii  in  the  Qritish  Courts  of  aduuralty. 

2.  That  the  rule  has  not  oeen  rightly  laid  down  in 
those  Courts,  and  consequently  will  nbt  be  adopted  in  this« 

1.  Does  the  rule  laid  down  in  the  British  Courts  of 
admiralty  embrace  this  case  ? 

It  appears  to  the  Court  that  tlie  case  of  the  Phoenix 
is  precisely  in  point  In  that  ciise  a  vessel  was  cap- 
tured in  a  voyage  from  Surinam  to  Holland,  and  a  part 
of  the  cargo  was  claimed  by  persons  residing  in  Ger- 
many, then  a  neutral  country,  as  the  produce  of  their 
estates  in  Surinam. 

The  courvsel  for  the  captors  considered  tlie  law  of  the 
case  as  entirely  settled.  The  counsel  for  the  Clai- 
mants did  not  controvert  this  (losition.  They  admitted 
it;  hut  endeavored  to  extricate  their  case  from  the  ge- 
neral principle  by  giving  it  the  protection  of  the  treaty 
of  Amiens.  In  pnmouncing  his  opinion,  sir  William 
Scott  lays  down  the  general  rule  thus :  «<  Certainly 
«<  nothing  cgn  be  more  decided  and  fixed,  as  the  princi- 
<^  pie  of  this  Court  and  of  the  Supreme  Court,  upon 
<•  very  solemn  arguments,  than  that  the  possession  of 
<<  the  soil  does  impress  upon  the  owner  the  character  of 
<<  the  country,  as  far  as  the  produce  of  that  plantation 
<<  is  concerned*  in  its  transportation  to  any  other  coun- 
*«  try,  whatever  the  local  residence  of  the  owner  may 
<<  be.  This  has  been  so  repeatedly  decided,  both  in  this 
<< and  the  sip'rior  Court,  that  it  Is  no  longer  open  to 
f<  discussion.  No  (question  can  be  made  oH  the  point  of 
<' law,  at  this  day.** 

Afterwards,  in  the  caffe  of  the  Prow  Anna  OoManno, 
sir  William  Scott  lays  down  the  rule,  and  states  its  rea- 
son. **  It  cannot  be  doubted/*  he  says, « that  there  are 
transactions  so  radically  and  fundamentally  national  as 
to. impress  the  national  character,  independent  of  peace 
or  war,  and  the  local  residence  of  the  parties.    The 
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produce  of  a  person's  own  plantation  In  me  colony  of  so  hhdv. 
the  enemy,  though  shipped  in  time  of  peace^  is  liable  to  of  sugar 
be  considen*d  as  the  property  of  the  enemy,  by  reason        v. 
that  the  proprietor  has  incorporated  himse''*  with  the    boyle 
permanent  interests  of  the  nation  as  a  holder  of  tlie  soiU  &otii£rsv 

and  is  to  be  taken  as  a  part  of  thatcountry,  in  that  par 

ticular  transartion,  independent  of  iiis  own  personalre- 
sidence  and  occupation.^ 

This  rule  laid  down  with  so  much  precision,  does 
not,  it  is  contended,  embrace  Mr.  Bentzon^s  claim,-  be- 
cause lie  has  not  '♦*  incorporated  himself  with  the  pei*ma- 
<*  ncnt  interests  of  the  nation."  He  acquired  the  pro- 
perty while  Santa  Cruz  was  a  Danish  colony,  and  he 
withdrew  from  the  island  when  it  became  British. 

This  distinction  does  not  appear  to  the  Court  to  be  a 
sound  one.  -  I'he  identification  of  the  national  character 
of  the  owner  with  that  of  the  soil,  in  the  particular  tran* 
saction,  is  not  placed  on  the  dispositions  with  which  be 
acquires  the  soil,  or  on  his  general  (-havacter.  The  ac- 
quisition of  land  in  Santa  Cruz  binds  him,  so  far  as 
respects  that  land,  to  the  fate  of  Santa  Cruz,  w  hatever 
its  dcstin>  may  be.  While  that  island  belonged  to  Den- 
mark, the  produce  of  the  soil,  while  unsold,  wa<),  accord- 
ing to  this  rule,  Danish  pro|)erty,  whatever  might  be  the 
general'  character  of  the  particular  proprietor.  When 
the  island  became  British,  the  soil  and  its  produce, 
while  that  produce  remained  unsold,  were  British. 

The  general  commercial  or  political  character  of  Mr. 
Bentzou  could  not,  according  to  this  rule,  affect  this 
particular  transaction.  Although  incorporated,  so  far 
as  rcspec  ts  his  gt  neral  character,  with  the  ]>ermanent 
in^eivsts  of  D*^iimark,  he  was  incorporated,  so  far  as 
respci*tcd  his  plantation  in  Santa  Cruz,  with  the  permia- 
nent  intiTCsts  of  Santa  Cruz,  which  was,  at  that  time, 
British ;  and  though  as  a  D^ne^  he  was  at  war  with 
Groat  Britain,  and  an  enemy,  yet,  as  a  proprietor  of 
land  in  Santa  Cruz,  he  was  no  enemy  :  he  could  ship 
his  produce  to  Great  Britain  in  perfect  safety. 

The  case  is  certainly  within  the  rule  as  laid  down  in 
the  British  Courts.  The  next  enquiry  is :  bow  far  will 
tl&at  rule  l^e  adopted  in  this  country  ? 
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SO  HpDS.      The  law  of  nations  is  tlie.^reat  source  from  which  we  dc- 
0irsiTG4R  rive  tlio^  rules,  respectinjs^ belligereut and  neutral  rij^nts^ 
-v.        which  are  recognized  by  dt  civilized  and  co.uinerciid 
BOY£E  '  states  throughout  Europe  and  Aoierica.    This  law  is  m 
&OTHEK9.  part^nwfitten^  Hud  in  part  conventional.    To  ascertain 
■  '    that  which  is  unwritten*  we  re9«>rt  to  the  great  princi- 
ples of  reason  and  justice :  but,  as  these,  principles  will 
be  diffVrently  understood  by.  difTei^nt  nations  under  dif- 
ferent cii*ciim4tatices«  we  consider  them  as  being,  in  some 
.degree,  fixed  and  rendeird  stablr.  by  a  scries  of  judi- 
cial decisions. .  The  decisions  of  the  Courts  of- every 
country,  so  far  as  they  are  founded  upon  a  law' common 
to  every  country,  will  be  i-cceivvd,  not  as  authority,  but 
with  respect.    Tho  decisions  of  the   Cfiurts  of  every 
couiitry  show  how  tiie  law  of  fiati<fnH9  in  the  givt'n  case, 
is  undc  rstood  in  that  country,  and  will  be  considered  in 
adopting  the  rule  which  is  to  prevail  in  this. 

Without  taking  a  comparative  view  of  the  justice  or. 
fairness  of  the  rules  established  in  the  British  Courts, 
and  of  tbose^csfablished  in  the  Courts  of  other  nations^ 
there  are  ciiTumstances  not  to  be  excluded  from  con- 
sijjeration,  which  give  tt>  thf>se  rules  a  claim  to  our  at- 
tention that  wo  cannot  entirely  disregard.  The  United 
States  having,  at  one  time,  ^formed  a  component  part  of 
the  British  empire,  their  prize  law  was  our  prize  law. 
When  wc  separated,  it  continued  to  be  our  prize  law, 
so  far  as  it  was  adapted  to  our  circumstances  and  was 
not  varied  by  the  power  which  was  capable  of  chang- 
ing it. 

II  will  not  be  advanced,  inconsequence  of  this  former 
i*elation  between  the  two  countries,  that  any  obvious 
roiscoiistructiou  of  public  law  made  by  the  British 
Courts,  will  be  corisidcred  as  forming  a  rule  for  the 
American  Conrts,  or  that  any  recent  rule  of  the  British 
Coui-ts  is  entitl»*d  to  mon^  respect  thsjn  the  recent  rdes 
of  otlicr  countries.  But  a  case  professing  to  be  decided 
on  ancient  principles  will  not  be  entirely  disregarded, 
unless  it  be  very  unreasonable,  or  be  founded  on  a  con- 
struction rejected  by  other  nations. 

The  rule  laid  (k)wn  in  the  Phcenix  Is  said  to  be  a 
recent  rule,  because  a  case  solemnly  decided  before  the 
lords  commissioners  in  itSSf  is  quoted  in  the  margin 
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as  its  authority.    But  that  rase  is  not  suggested  to  have  dO  hhds. 
been  clefcrniined  ci»ntrary  to  former,  piartirfi  or  former  ofsvgab 
opinions.    ^' or  do  w  perceive  any  reason  for  «uppfS-         v. 
ing  it  to  be  contrary  to  the  ru|e  of  other  nations  in  a    botle 
similar  case.  &  others* 

The  opinion  that  ownership  of  the  fi^i!  does,  ip  some 
degree,  connect  f lie  owner  with  the  property,  so  far  as 
respects  that  soiU  is  an  opinion  whi(  h  certainly .pre- 
'Vails  very  extensively.  It  is  not  an  unn  asonable  opi- 
nion. Personal  property  may  (bllow  the  person  any 
where ;  and  its  character,  if.  found  on  the  ocean*  may 
depend  on  tht*  domicil  of  the  o'umer.  But  land  is  fixed. 
"Wherever  the  owner  may  reside,  that  land  is  hostile  or 
friendly  according  to  tlie  conditiim  of  the  country  in 
which  it  U  placed.  It  is  n(»  extravagant  perversion  of 
principle,' nor  is  it  a  violent  offence  to  the  course  of  hu- 
man ^opinion  to  say  that  the  proptiet(?r,  so  far  as 
respects  h?s  Interest  in  this  land,  partakes  of  its  char- 
acter- and  that  the  produce,  while  the  owner  remains 
unchanged,  is  subject  to  the  same  disabilities.  In  ron- 
dem.ning  thesuprars  of  Mr.  Dentzon  as  enenjy  property, 
this  Court  is  of  opinion  that  there  was  no  error,  and  the 
sentence  is  affirmed  with  costs. 


EVANS  V.  JORDAN  and  MOREUEAD.  1815. 

^___  Bfirch       U. 

j9frsfnf....ToDD,  jr. 

This  was  a  case  certified  from  the  Circuit  C#iirt  for  The  n^  of 
the  district  of  Virginia,  in  which,  the  judges  were  divid- J^""*^> '^» 
ed  in  opinion  upon  the  question,  whether  after  the  expi-  dfonvei^R- 
ration  of  the  original  patent  granted  to  Oliver  Evans,  a  >*«%  «;<*"  «m* 
general  right  to  use  his  discovery,  was  not  so  vested  in  JhiIU**^oe. 
the  public  as  t^  require  and  justify  such  a  construction  of  m;teti  hit  ma-, 
the  act  passed  in  January.  1808,  entitled  *«  an  act  for  the  *^"**^|^,. 
relief  of  Oliver  Evans"  as  to  exempt  from  either  single  pii^nof  hli 
or^treblc  damag«^,  the  use,  suhs^^uent  to  the  passage  of  ow  patent  »iid 
the  said  act,  of  the  machinery  therein  mentioned,  which  Ihe^w"wS[ 
was  erertetl  subseqitent  to  the  expiration  of  the  original  to  use  it  uf^ 
patent  and  previous  to  the  passa.aje  of  the  said  act.  '  Tho  ^^  '"^^^  •^ 
act  ^W.  9,  p.  20. J  authorizf^s  the  secretary  of  state  to 
issue  letters  patmt  to  Oliver  Evans  in  the:  manner  and 
form  prescribed  by  tlie  general  patent  law,  granting  to 
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EVANS    Ilim  for  the  term  of  i^  years  the  exclusive  right  of  mak^ 

V.        iiig)  usingf  and  vending  for  use  the  machinery  in  ques- 

JORDAN    tion^  *^ provided,  that  no  person  who  may  have  hereto* 

&  MOKE*  ••  foi  e  paid  the  said  Oliver  Evans  for  license  to'  use  his 

liEAD,     <'saJd  iiiiprovemcntSy  shall  be  obliged  to  renew  tlie  said 

■  ■  "  license,  or  be  subject  to  damages  for  not  renewing  the 

<«  same ;  and  provided  also,  iliat  no  person  who  shall  have 

«<  used  the  said  improvements,  or  have  erected  the  samt 

**  for  use,  before  the  jssuing  of  the  said  patent,  shall  be 

*«  liable  to  damages  tIierefot\** 

Habper,  for  tite  Plaintiff'. 

The  former  patent  of  the  Plaintiff  having  expired, 
con.s^ress,  in  consideration  of  the  particular  circumstan- 
ces of  liis  case,  authorized  a  new  patent  to  issue  for  ano* 
tlier  term  of  i4  years.  Between  the  expiration  of  the 
old  and  the  issuing  of  the  new  patent,  the  DctVndants 
had  erected  and  used  and  continued  to  use  the  Plaintiff's 
machinery  in  the  manufacture  of  flour,  contending  that 
they  vn  re  protected  by  the  proviso  of  the  act  of  January 
2lst,  1808. 

We  contend  that  tlie  proviso  does  not  authorize  them 
to  coritinne  the  use^  of  the  machinery  aftt^the  issuingof  the 
new  patent,  but  merely  protects  them  from  damages  for 
having  used  and  for  having  erected  for  use  the  machine- 
ry in  question,  prior  to  the  issuing  of  the  new  patent 

The  second  patent  was  intended  to  place  Evans  in 
the  situation  In  which  he  would  have  been  if  Hie  Fwat  pa- 
tent had  continued  in  fierce,  except  as  to  liis  fight  to 
damages  for  acts  <ione  in  the  inteimrdiate  time  between 
tlift  first  and  second  patent.  If  the  DefenfVanrs  chose  to 
cotifinue  to  use  the  m.ichinerv  after  t!>e  new  patent,  tliey 
MciH?  bound  to  pay  for  the  right  to  use  it. 

E.  I.  Lee,  and  l\  B.  Key,  contra. 

If  the  construction  contended  for  on  tlie  other  side  be 
correct,  the  pn>viso  was  wholly  iis^'less,  because  the  De- 
fendants nceih»d  no  snch  protection.  Kvans  could  have 
no  claim  against  them  for  acts  done  after  his  patent  had 
expiird,  and  before  the  issuing  of  tl^e  new  patent.  The 
BeHindaa^s  had  a  fu*!  ami  perfect  right  to  erect  and  use 
the  machinery.    A  law  to*  oblige  them  now  to  abandon 
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their  property  or  to  pay  what  Mr.  Evans  may  chi^  to     bvaks 
exact,  is  in  the  nature  of  an  exjwst  facto  law ;  and  al-        v. 
though  it  may  not  be  absolutely  unconstitutional,  jci  is   Jordan 
80  far  within  tl)e  spirit  of  the  con^itution,  that  tllis  fc  morb- 
Couit  will  not  give  such  a  construction  to  the  proviso,     head. 
If  it  can  possibly  be  avoided.    The  proviso  says  that  ni        ■ 
person  who  skalt  have  erected  the  machinery  for  ^ise^  shall 
be  liable  to  daitiages  therefor.     The   Defendants  had 
erected  the  machinery  for  use,  and  are  consequently  ni)t 
liable  therefor.     What  can  tl»e  proviso  mean,  unless  to 
give  those  who  are  in  the  situation  of  the  Defendants  tho 
right  to  use  their  own  machines  lawfully  erected  ?    The 
inventions  had  become  public  property  ;  every  one  had  a 
right  to  use  them.     Congress  did  not  mean  to  take  nway 
that  veMed  right  from  those  who  had  availed  tlieinsetves 
of  it.  •  To  deprive  a  person  of  the  use  of  his  property  is 
equivalent  to  depriving  him  of  the  pi*operty  itself.   Con- 
gress could  not  mean  to  do  this.^    This  Court  will  givQ 
the  act  such  an  equitable  construction,  as  will  g^ve  effett 
to  the  proviso. 

Harper,  in  reply* 

The  words  of  the  proviso  arc  clear  and  ejfpllrit,  and 
admit  not  of  construe  ion.  The  legislature  may  have 
supposed  that  the  new  patent,  which  was  intended  to  bo 
a  continuation  of  the  old  one,  might  have  subjected  those^ 
who  had  already  erected  the  machinery,  to  damages,  and 
intended  to  guard  against  them.  It  is  not  certain  that 
under  the  law,  under  which  the  patent  issued,  this  would 
not  hav^  be«n  the  effect — but  It  is  sufficient  if  the  legista* 
turc  supposed  it  would  have  been.  We  are  ncft  iHiund  to 
show  the  motives  of  the  legislature^f  their  words  are 
clear  and  explicit,  there  is  no  room  for  construction. 
The  acts  whirh  are  protected  by  tUp  proviso  are  acts 
done  before  the  issuing  the  patent;  the  opposite  counsel 
contend,  that  the  legislature,  when  they  said  «  beforef** 
meant  after. 

The  proviso  is  too  plain  to  bear  an  argument 

March  UL    M$entu»/TonDf  J. 

Washington,  J.  delivered  the  opinion  of  the  Court 
as  foHows : 
VOL, !»  36 
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BVAK8        The  question  certified  to  this  Court,  by  the  Circuit 
V.        Court  for  the  distrirt  of  Virginia,  and  upon  which  the 
JORDAN    opinion  of  thte  Court  Is  required,  is,  whether,  after  the 
&  MORE-  expiration   of   the  original   patent  granted  to  Oliver 
liKAO.     Evans,  a  g>'neral  right  to  iisi^  his  discovery  was  nut  so 
— *— — —  vested  in  the  public  M  to  require  and  justify  such  a  con- 
struction of  the  act  pksstd  in  January,  1808,  entitled 
^  an  art  for  the  relief  of  Oliver  Evans''  ba  to  exempt 
from  cither  treble  or  single  damages,  the  U8<',  subse- 
quent to  the  passage  of  the  said  act,  of  the  machinery 
therein  ipentioned,  which  was  erected  suhs^  quent  to  the 
expiration  of  the'  original  pat  nt  and  previous  to  tlie  pas- 
sage of  the  said  act 

The  act,  upon  the  construcHon-of  which  tlie  judges  of 
the  Circuit  Court,  wereoppos'^d  in  opinion,  diret^ts  a  pa- 
tent to  be  granted,  in  th.e  form  prescribed  by  law,  to  Oli- 
ver Evans  for  14  years,  for  tht'  full  and  exclusive  right 
of  making,  constructing,  using,  and  v«*nding  to  be  used, 
his  invention,  discovery  and  improvements  in  the  art  of 
manufacturing  flour  and  meal,  and  in  the  sevei'al  ma- 
chines which  he  has  discovered,  invtutev'i,i(.  proved,  and 
applied  to  Uiat  purpos«% 

The  proviso  np'vn  which  the  i|uestitm  arises  is  in  the 
following  words  :  ** provitle.lf  that  no  person  who  may 
have  lieretTore  paid  the  s  lid  Oliver  Kvans  for  license  to 
use  the  said  improvvmenN.  shall  be  obhged  to  i-enewsaid 
license,  or  be  subject  to  damages  for  n  >t  renewing  the 
9ame ;  and,  piyvuled  alw.  that  no  pei*son  wlio  s:ian  have 
used  the  said  improvem^*nts,  or  have  erected  the  sa  iie 
for  use,  before  th*^  issuin;i^  of  the  said  patent,  shall  be  li- 
able to  damages  therefor.'* 

The  language  of  this  last  proviso  is  so  precise,  and  so 
entirely  free  from  all  ambiguity,  tiiat  it  is  diflicoft  for 
any  course  of  reasoning  to  shcl  light  u|>on  its  mi*aning. 
It  protects  against  any  (Jaim  for  'damages  which  Evans 
tnight  make,  tlvise  who  may  h-«ve  usod  his  improvements, 
or  who  may  h'avb  er*Tti*d  them  for  use,  priorto  the  issui'ig 
of  his  patent  under  this  law.  rhe  protection  U  limited  to 
acts  done  prior  to  another  arttheieafter  t"  be  performed, 
to  wit,  tlie  issuing' jfthr  patent  To  extend  it,  by  construc- 
tion to  nctfi  which  might  b**  done  s  hsiHiiient  to  the  issuing 
of  the  patent,  would  be  to  make,  not  to  interpret  the  law. 
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The  injustice  of  denying  to  the  Defendants  the  use  of    %yas9 
macbinory  which  tliey  liad  ercctvd  altir  the  exi>iration of        v. 
Eirans^s  Hrst  patent  and  prior  to  the  pasttage  of  this  law,   joroait 
has  been  strongly  urged  as  a  reason  >\hy  tiie  words  of  &  moue- 
this  pro^viso  should  be  so  construed  as  to  have  a  pros-     hbad.^ 
pfctive  operation.    B;it  it  should  be  reroUfi  ted  that  the     ' 
right  of  the  Plaintiff  to  recover  damages  for  using  his 
improvement  affer  the  issuing  of  his  patent  under  this 
lawy  alUiough  it  had  been  erected  prior  thereto,  arises, 
not  under  this  law,  but  under  the  general  law  of  the 
2ist»of  Pt4>ruar>,  1793.*    The  pmvisoes  in  this  law 
profess  to  protect  against  the  operation  of  the  general 
law,  three  rlasses  of  pci*sona;    those  %^ho  hiui  paid 
Evaiiis  for  a  license  prior  to  the  p.»S8age  ot  the  law ; 
those  who  may  have  used  his  improvenii  nts;  and  those 
who  may  have  erected  them  for  use,  before  the  issuing  of 
the  patent 

The  legislature  might  have  proceeded  still  further*  by 
providing  a  shield  lor  persons  standing  in  the  situation^ 
of  these  Defendants.  It  is  believed  that  ilie  reasonable* 
ness  of  such  a  provision  could  have  been  questioned  by 
no  one.  But  the  legislature  have  not  thought  proper  to. 
extend  tlie  protection  of  these  provisoes  beyond  the  issu- 
ing of  the  patent  under  that  law,  and  this  Court  would 
transgriss  the  limits  of  judicial  power  by  an  attempt  to 
supvily,  by  construction,  this  supposed  omission  of  the 
legislature.  The  argument,  founded  upon  the  hardship 
of  this  and  similar  cases,  would  be  entitled  to  great  weighty 
if  the  words  of  this  proviso  were  obscure  and  open  to 
construction.  But  C4>nsiderations  of  this  nature  can  nev- 
er sanction  a  construction  at  variance  with  the  manilest 
meaning  of  the  legislature,  expressed  in  plain  and  uuam^ 
biguous  language. 

The*  argument  of  the  Defendants  counsel  that  unless 
the  construction  they  contend  for  be  adopted,  the  provi- 
so is  senseless  and  inoperative,  is  susceptible  of  the  samo 
answer. 

•■  The  5th  §  of  the  tet  ofSlit  of  Fchraair,  1793,  which  ii  Uie  only  tMtioii 
of  that  let  whieh  gives  damaget  fix*  TV)btion  of  the  patent  right,  it  repealed  bj 
the  4lh  for  the  act  ol'the  irthoT  April,  1800,  voir  S,  p.  90,  the  3d  i  of  whieh 
aet  ghretWeble  dareasca,  for  the  noktionpf  Mjr  pulMit  granted  | 
that  Mt,  ot  the  act  of  1793« 
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BTANS        Whether  the  proviso  was  introduced  from  abundant 

T.        caution,  or  from  an  opinion  rciilljr  entertaine4]  by  the  le- 

JORDAN    gislaturc  that  those  who  might  have  erected  these  im- 

&  MORR-  provements  or  might  have  used  them  prior  to  the  issuing 

HBAD.     of  the  patent,  would  be  liable  to  damages  for  having  done 

■■  ■    ■  80,  it  is  impossible  for  this  Court  to  say.     It  is  not 

difficult  howrvcr  to  imagine  a  state  of  things  which 

miisTiit  have  aflbrded  some  ground  for  such  an  opinion. 

Although  thid  CouK  has  been  informed,  and  the  judge, 
who  delivers  this  opinion  knows,  tliat  the  former  patent 
given  to  Evans  had  boeh  adjudged  to  be  void  by  the  Circuit 
C'»urt  of  Pennsylvania,  prior  to  the  passage  of  this  law, 
yr t  that  fact  is  not  recited  in  the  law*  nor  does  it  appear 
that  it  was  within  (he  view  of  the  le^slatiire.*  anc'  if  that 

t>atent  right  had  expired  by  its  own  limitation,  the  legis- 
ature  might  well  make  it  a  condition  of  the  new  grant 
that  the  patentee  should  not  disturb  those  who  had  vio- 
lated the  former  patent.  This  idea  was  certainly  in  the 
mind  of  the  legislaturcv  ^hich  passed  the  act  of  the  21st 
of  February,  1795.  which  after  repealing  the  act  of  the 
lOth  of  April,  1700,  preserves  the  right-*  of  patentees 
nnder  the  repealed  law  only  in  relation  to  violations 
committed  after  the  passage  of  the  re]>oaIing  law. 

If  the  decision  above  mentioned  was  made  known  to 
the  legislaturt^  it  is  not  impossible  but  tttat  a  doubt 
might  have  rxi8t»:d  whetlicr  the  patent  was  tlierrby  rcn- 
ilercd  void  ah  initiOf  or  from  the  time  of  rendering  the 
judgment ;  and  if  the  latter,  then  the  proviso  would  af- 
ford a  protection  against  all  .preceding  violations.  But 
whatever  miprht  be  the  inducements  m  ith  the  Iegi8latui*c 
to  limit  tlie  provi«:o,  under  considei*ation,  as  we  find  it, 
this  Court  cannot  introduce  a  diffeiTnt  proviso  totally 
at  variaHCc  with  it  in  language  and  intention. 

It  is  the  unanimous  o])inion  of  iliis  Court  that  the  art 
passed  in  .laniiary,  1S08.  entitled  **an  act  for  the  reliel 
of  t)liv<r  Evans,"  o'l^^ht  not  to  be  so  oni^tnied  as  to  ex- 
empt from  either  treble  or  single  damages,  the  use,  sub- 
seq'ient  to  the  passage  of  the  said  act,  of  the  machinery 
ihf  rein  in<*ntiom*d.  \n  hich  was  erected  subsequent  to  the 
expir  ition  of  the  original  patent,  and  previous  to  the  pas- 
sage of  the  said  art.  >Vhirh  opinion  is  ordei^ed  to  be  cCr 
tided  to  the  Circuit  Court  for  the  district  of  Virginia, 
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CARGO  OF  THE  SHIP  HAZARD  1815. 

•»•  Mwch       3d 

CAMPBELL  AVD  othabb. 


APPEAL  from  the  sentence  of  the  Circuit  Court  for  Neutral  wn^ 
the  district  of  Georgia^  affirming  that  of  the  Circuit  ^"^VSS 
Court  which  .condemned  the  cargo  of  the  Russian  ship  ^Iribn 
Haaardf  as  British  property.  proof  rcfaped. 

The  Hazard  was  captured  in  December^  1813^  about 
6  miles  from  the  land  of  Amelia  Islandf  bj  a  boat  from 
the  United  States  Flotilla,  and  carried  into  St.  Mar)r% 
in  Georgia.  The  boarding  officer,  after  examining  tlie 
ship's  papei*s,  returned  them  to  tlie  captain,  and  asked 
the  captain's,  permission  to  stay  on  hoard  that  nightf 
which  was  granted ;  and  at  the  request  of  the  captain 
the  boarding  officer  assisted  in  piloting  the  ship  over  the 
bar  of  St.  Mary's  river,  and  brought  her  to  anchor,  af- 
ter which  he  asked  again  for  the  ship's  papers  and  thep 
declared  his  intention  to  take  the  ship  to  St.  Mary's. 
The  captain  in  his  protest  states  that  the  ship  anchored 
nearer  to  the  Spanish  shore  and  harbour  than  to  any 
other.  The  cargo  was  claimed  in  behalf  of  JLuninjr,  Go- 
gtl  ^Co.of  QotUnburg. 

Chablton  and  P.  B.  BLsY^yor  Uit  JppellanUf  con* 
tended, 

1.  That  in  as  much  as  Russia  and  the  United  States, 
had  both  adopted  the 'principles  of  the  armed  neutrality, 
the  principle,  that  free  ships  should  make  free  groods, 
was,  as  between  tiiose  two  nations,  to  be  considered  as* 
part  of  the  law  of  nations,amd  that  the  cai^  was  protect- 
ed by  the  Russian  flag.* 

^  That  the  capture  was  made  witliin  the  territorial 
jurisdiction  of  Spain,  and  tlierefore  void. 

3.  That  the  boarding  officer  practised  a  ruse  dc  guerrtp 
not  justifiable  towards  a  neutral.    Fraud  in  war  may  be 
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cjkRoooF  practised  towards  an  enemy,  but  not  towards  a  friptid. 

SHIP      Duponceau*s  Bynker$hoek^  16.  There  ought  to  have  hit'D 

luzARD   a  vis  major  on  tt)e  part  uf  th<^  Amencaiis.    They  ought 

V.        not  to  have  deicoYed  the  vessel  out  of,  neutral  waters  ia 

c A MPBELL  order  to  capture  her. 

^OTH^US. 

4-.  That  the  testimony  was  Hot  sufficient  to  counteract 

the  documentary  evidence  as  to  the  interrst  of  the  Clai«- 
mants.    And, 

5.  That  as  the  original  German  instructions  from 
Liming,  Gogel  &  Co.  were  tnken  away  by  the  captors^ 
and  not  produced  on  the  trial,  the  Claimants  ought  to  be 
allowed  time  for  furtlier  proof. 

JoivBs  and  Pinknby,  contra^  insisted, 

1.  That  there  was  no  foundation  for  the  idea  that 
there  can  be  a  law  of  nations  in  force  between  Russia  and 
tlie  United  States,  which  is  not  equally  in  force  between 
tlie  dnited  States  and  all  other  nations.  The  United 
States  do  not  contend  that  by  the  law  of  nations  frea 
ships  make  free  goods. 

3.  That  there  is  no  foundation  in  fact  for  the  al- 
legation  that  the  ship  was  captured  within  the  juris- 
diction of  Spain ;  and  if  tliere  was,  Spain  has  not  com- 
plained. 

S.  The  artifice  used,  (if  any  was  mibd)  was  perfectly 
justifiable.  A  neutral  vessel  roust  submit  at  all  events. 
The  deceit  ])roduccd  no  cBect  of  which  the  Claimants 
can  complain. 

4.  Tliat  the  evidence  of  fraud,  in  the  use  of  the  names 
of  Luning.. Gogel  &  Co.  to  cover  this  propeity  was  to« 
manifest  to  require  argument    And, 

9.  That  in  a  case  so  clearly  fraudulent  as  this,  further 
proof  ought  not  to  be  allowed.  It  is  alleged  that  th6 
(}erman  instructions  have  been  t  audulently  withheld  by 
the  raptors ;  their  rt>ntents  have  been  stated  in  sub* 
stance  by  the  superi  argo  ,*  and  if  they  yftt^  here  tbcj 
could  not  alter  the  state  of  the  ci^^e* 
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March  6i&.    Jfoetif..oToDOf  J.  cabgo  ov 

SHIP 

LiTiHGSTOir,  /.  deliyered  the  opinion  of  the  Court  as   hazaed 
foUowa :  t*. 

CAMPHBIU 

.The  ship  Hazard  and  cargo  were  libelled  as  prize  of  &otubes« 
war  in  the  District  Cdurt  of  Georgia,  where  the  latter 
was  condenmedf  and  the  ship  restored  to  the  master  with 
an  allowance  for  freight  This  sentence  being  affirmed 
hy  the  Circuit  Courty  an  apiieal  as  to  the  cargo  was  ta- 
ken to  this  Coui*t« 

The  cargo  was  claimed  in  behalf  of  Messrs.  Luning, 
Oogel  &  Co.  subjects  of  Sweden^  and  resiiiing  at  Gotten- 
burg.  It  is  impossible  to  look  at  the< proofs  in  this  cause, 
wirhiiut  being  at  once  convinc4>d  that  this  house  never 
had  any  interest  in  it.  The  papers  found  on  board  leave- 
not  the  smallest  doubt  as  to  the  hostile  character  of  the 
pro()ert}',  which  is  als<»  abundantly  proved  hy  the  witness- 
es who  were  examined  in  the  district  Court.  Tlie  alup- 
•ment  was  made  by  Mr.  Worrall,  a  British  merchant  at 
Liverpi»oU  and  an  £n;^-lish  supercargo  put  oq  hoard  by 
the  name  of  Diggles.  under  whom  Mr.  Daimer,  who  61od 
the  clairoy  was  to  act  as  assistant  supercargo.  Between 
Mr.  Warnd!  and  Mr.  Lowden,  whu  makes  some  figure 
in  this  transaction,  there  is  proved  to  exist  such  an  inti- 
mate conni*xion  as  to  render  the  one  chargeable  for  the 
declaniti(i!i9  aud  acts  of  the  other,  so  far  as  they  regard 
this  shipment.  Mr.  Lowden,  in  a  letter  to  his  corres- 
pimdent  at  Charleston,  which  was  on  board  of  the  Ilaz- 
ardfSays — **  There  is  likely  to  be  agreat  di*fd  of  business 
<<done  betwixt  this  and  Amelia  Island.'  The  vessel  that 
«<  this  goc«  by  has  ab'Uit  9000/.  worth  on  hoard.  The 
«  parties  interested  are  m-j  partictUar  friends.**  And  a 
little  further,  on — "  It  may  perhaps  he  satisfartory  to 
«  know  that  we  have  fiill  and  unlimited  authority  from 
<<a  respectable  h'luse  in  Gottenbiirg.  to  make  use^of 
<<  their  name  up«m  any  occasion  whatever  ;  so  that,  in 
«« case  of  capture  or  detention,  the  necessary  pro  »f  rould 
«» easily  be  prodoceil  of  the  neutrality  of  the  property .** 
Mr.  Worrall  writes  to  Mr.  Smith,  of  Charleston,  that 
«the  Russiafi  vessel  Hazard,  bound  to  Amelia  Island, 
''was  laden  by  Aim  in  coiijttnction  with  some  other 
^'friends.**  There  was.  also,  a  memorandum  on  board 
for  the  government  of  the  siipcrcargor  signed  by  Low- 
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CARGO  OF  den,  containing,  among  others^  this  instruction^  ^<  sbonM 
8IIIP      «you  be  boarded  at  sea  by  men  of  war  or  privateerSf 
HAZARD    '<  you  must  uniformly  declare  the  property  to  bdong  to 
V.        '<  Luniog»  Grogel  &  Co/of  GotU^nburg^  as  it  is  represent- 
CAH^ELL  <<  ed  to  be  by  the  documents  accompanying  the  cargo. 
Mothers.  <<  Men  of  war  are  a]#t  to  board  under  false  colors,  and 
——• ^« —  «<  if  you  dont  stick  to  the  text*  you  may  be  deceived/'  It 
may  be  asked  faerCf  why  was  the  supercargo  thus  cau- 
tioned to  be  on  his  guards  unless  he  was  in  the  secret^as 
he  doubtless  'vaSf  that  the  documents  were  colorabloi  and 
the  property  in  fact  British  ? 

Mr.  DalmerfT  in  the  claim  interposed  by  him  for  the 
cargo^  does  not  swear  to  its  neutrality,  but  only  that  the 
gentlemen  at  Crotlenburg  are  owners  thereof,  asfaroB 
he  is  informed ;  and  it  is  deserving  of  attention  that  Mr* 
Diggles,  the  supercargo,  not  only  does  not  unite  with  the 
assistant  supercargo  in  filing  this  claim,  but,  on  bring 
brought  before  the  commissioners,  refuses  to  be  sworn  of 
examined  as  a  witness  in  the  cause.  On  his  examination, 
sometime  afterwards,  before  the  district  judge,  lie  states 
th^t  **  be  is  not  acquainted  with  the  owners  of  the  cargo 
«<  or  any  part  of  it,  and  cannot  swear  that  Luning,  Cfo* 
^gel  &  Co.  are  the  jowners :  that  he  received  his  instruc- 
««tions  from  Mr.  Worrall  as  agent  of  that  house.'* 

There  was  a  short- letter  of  instructions  on  board,  to 
Diggles  and  Dalmer,  dated  Sth  October,  1813,  and  pro- 
ved to  be  signed  by  Luning^  Gogel  &  Co.  but  the  body 
of  which  must,  no  doubt,  have  b^n  written  by  Mr*  Wor- 
rall^ or  un4er  his  direction. 

Now  although  the  invoice  be  made  out  in  the  name 
and  for  the  account  and  risk  of  Luning,  Grogel  &  Co.  and 
a  letter  of  instructions  signed  by  tJiem  was  found  on 
board,  it  would  be  giving  more  weight  to  these  formal 
documents  than  they  are  entitled  to,  should  we  say,  that 
they  have  satisfied  us,  notwithstanding  the  mass  of  evi« 
dence  which  thiis  cause  presents  to  the  contraiy,  that  the 
property  was  other  than  British  through  every  stage  of 
this  transaction.  Indeed,  tlie  advocates  of  the  Appel- 
lant, despairing  to  convince  the  Court  of  its  nentral«ty» 
rely  principally  on  an  irregularity  in  the  capture,  and 
on  a  suppression  by  the  captors' of  a  letter  of  instructions 
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Ifomljfaiing,  Qogd  &  Co*  which  it  is  said  came  to  tbeir  cahqooi 
hands.  SHIP 

HAZARD 

The  capture  it  is  alleged  was  made  within  tlie  limits        v. 
and  jurisdiction  of  Spain.    Of  this  tliere  is  no  sitfficieiit  Camfbbia 
evidence,  whidi  ivnders  it  unnecessary  to  say  wliat  influ-  &otheh8. 
ence  that  fact,  if  establishe<l^  might  have  on  thi;  ultimate  ■ 

decision  of  the  Court  The  suppression  of  the  paper  in 
question  is  also  very  imperfectly  made  out ;  and  if  it  had 
been  brought  into  Court  and  formed  part  of  the  evidence 
in'  the  cause*  it  could  not  po&sibly  do  the  Appellant  arty 
good  ;  for  a  paper  merely  signed  by  Luning#  Gogel  & 
Co.  and  converted  into  a  letter  of  instructions  by  Mr. 
Worrally  in  Liverpool,  to  suit  his  own  purposes,  as  must 
have  been  the  case  here,  could  have  but  liitle  effect  \\\  re- 
moving any  one  of  the  numerous  doubts  which  the  cir- 
cumstances of  this  case  are  so  well  calculated  to  excite. 

A  motion  has  also  been  made  for  an  order  tor  fbrther 
proof.  If  the  Court  entertained  any  difficulty  aa  to  the 
reality  of  this  transaction,  or  believed~that  Messrs.  Lu- 
ning,  Gogel  &  Co.  could  prove  that  they  ^'ere,  in  £acti 
the  owners  of  this  property,  perhaps  it  might  listen  to 
the  application  late  as  it  is;  but  believing,  as,  it  does, 
that  the  evidence,  as  it  now  stands,  is  not  susceptible  of 
any  satisfactory  explanation,  and  that  the  captors  have 
made  out  a  clear  title  to  the  whole  cargo  shipped  by  Mr. ' 
WojTldl,  it  cannoty  in  justice  to  them,  make  any  such 
order. 

^The  sentence  of  the  Circuit  Court  is,  thereforoi  unan- 
imously affirmed  with  costs. 


SHIP  SDCIETE,  Mabtihsoki  masteb.  ^3^5^ 

f  ■■■  ig»  Mtn>h       $d. 

2&se/U....ToDD,  J. 

APPEAL  from  the  sentence  of  the  Circuit  Court  j^  ^  jtcatni 

for  the  district  of  Georgia,  affirming  the  decrtle  of  the  Te«ei  be  oq). 

district  Court  which  allowed  freight  pro  rata  iHtims,  to  ^^^^  ,^^ 

the  Swedish  ship  8ocUU,  cwtured  on  her  outward  voy-w'frwn  e%> 

VOL.  IX.  27  -B»  :» 
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tHE      a.c;e  Trom  Enp^Iand  to  Amelia  Island,  with  a  British  Car 
sociTTEf  g^  on  board,  which  was  condemned  as  prize  of  war. 

MARTIX- 

SON,  By  the  charter-party,  the  outward  cargo  to  Amelia 

MAsf  ER.  Nlaud  was  to  be  carried  freight  frect  and  the  homeward 

— — ^^  cargo  was  to  pay  at  the  rate  of  three  pence  halfp-nny 

land  toAmr.  a  pound  for  cotton,  and  in  the  same  proportion  for 
ShJT^TJ  "the.,  goods. 

MifiiH  which  is 

Srb*?X*^i*  *!     PiJ^KWBY  4"  Jones,  for  the  ship  owner. 


if  by  the  char* 
ter-pMtj    the 

oQtward  cargo     Contender^  that  the  freight  ought  to  have  been  given 


frei-offrciRiit,  acco)ding  to  the  charter-party,  and  not  to  be  ascertain- 
but  th«-  \vmie-  ed  by  a>ses««ors  as  ordered  in  the  Court  below. 

wtnl  c^rgo  b 
to  puv  a*  a  cer* 

tkiit  ^ip  to  i>c  SwANN,  stated  that  he  wished  to  interpose  a  claim  to 
th^  ^I'uxl  ^of  *'^^  '**^**-^*^  ^^  ^''^  •'''^'P  Societe.  in  belialf  of  the  officers  and 
theoii^r.v^i  ""o  •  H  of  the  Unitrd  States*  brig  Itattlcsnake  and  Enter- 
u»- Court  wiji  prize  as  having  been  concerned  in  her  captiire ;  and  was 
pro'^tji'itlnc^  not  certain  whether  thin  Court  woiiUl  now  receive  the 
fto  01'  .he  oui.  claim,  or  whether  it  should  be  presented  to  the  Court 

ward  cflrjco,  to  i,p|^~ 
'^m  the  princi- 

piesoiaquau.     ^^,,5.  CouRT,  Said  that  it  must  be  laid  before  the  Cir- 

turn      meruit.       ..  ^      _..  < 

Tbia     Court    CUlt  Court. 
"^lU  not  al  ow 

bc"1I.^?iSiid  -^^rch  6th.    Mseni....ToBB,  J. 

b^,  but  ivi)l 

SI^"*1»  ^ho  Maiish.\ll,  Ch.  J.  delivered  tlic  opinion  of  the  Court 
Clr«uit(:«iuir,  as  follows : 

when*  it    •  my 

prcicnte  wj|liam  Little,  a  naturalized  citizen  of  the  Uniied 
States,  entered  into  a  charter-party  wif li  Magnus  Mar- 
tinson, mnster  ^f  Mie  Swedish  ship,  called  the  Societe, 
at  I^ml'»n,  on  the  lOthday  of  November,  1813,  where- 
by the  said  Martin<ton  let,  and  the  said  Little  took  the 
sai'l  sliip  to  ffviglit  for  the  voyaje  and  on  the  terms 
rotntioneJ  in  the  charter-party* 

It  wos  Rgrrcd,  among  other  things,  that  the  vessel 
shoiihl  take  on  hoard  a  cargo,  prepared  for  her  in  the 
Thames,  and  dolivor  it  at  Amel^  Island,  freight  free. 
At  Am*'lia  Isfend  she  was  to  take  on  board  such  return 
cargo  as  might  be  tcndei*ed  to  her.  If  she  tould  not 
be  loaded  there,  she  was  to  pi*oceed  to  such  poi*t  in  the 
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United  Statea  as  the  agent  of  Little. should  direct^  and      thk. 
there  receive  her  cargo.    Then^  were  other  provisional  socif.te» 
stipulations^  and  it  was  agreed  that  the  freight  on  the  martin- 
return  cargo  should  be  a  sum  specified  in  the  charter^      son, 
party,  which  exceeded  what  would   have  been  'paid  as  mastlb. 
freight  on  the  retuiTi  cargo  al«>ne  had  it  been  totallv  .....^..^^ 
unconnected  with  the  outwai*d  voyage. 

On  her  voyage  to  Amelia  Island,  the  Soclete  was 
captured  by  an  armed  vessel  of  the  United  States,  and 
brought  into  the  district  of  Georgia,  where  the  cargo  was 
libelled  and  condemned  as  enemy  propi^rty. 

A  claim  for  fi*elght  was  interposed  by  the  master  oi 
the  Sociele,  and  the  district  judge  appointed  commis- 
sioners to  ascertain  tlie  value  of  the  freight  on  the  voy- 
age to  Amelia  Island^  and  decreed  freight  conformably 
to  their  report. 

The  Claimant  of  the  cargo  and  the  master  of  the  ship 
both  appealf^d  to  the  Circuit  Court,  where  the  sentenco 
of  the  district  judge  was,  in  all  things,  affirmed.  From 
that  sentence  an  appeal  was  prayed  to  this  Court. 

I'he  cases  already  decided  in  this  Court  on  the  ques- 
tions of  domicil  and  trading  with  the  enemy  having 
completely  settled  t^is  case,  so  far  as  repected  tite  claim 
to  the  ca'go,  that  part  of  the  sentence  is  affirmed  with- 
odt  opposition. 

On  the  part  of  the  master,  it  Is  contended,  that  his 
right  to  freight  ought  to  be  measured  by  his  charter- 
party,  not  by  any  entimated  value  of  the  freight  on  the 
voyage  to  Amelia  Island. 

,Had  the  charter-party  contained  ciny  stipulation  for 
freight  to  Amelia  Islmd,  that  stipulation  would  unques- 
tionably have  governed  the  Court  B,ut  the  outward 
c^rgo  was  to  be  delivered  freight  free.  So  far>  then, 
as  the  case  is  controlled  by  the  express  stipulations -of 
the  charter-party,  the  vessel  is  entitled  to  the  whole 
freight  dn  a  return  cargo  never  taken  on  board,  or  to 
nothing. 

The  Court  knows  of  no  case  of  Ci^pture  where  the 
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THE      neutral  vessel  has  been  allowed  freij^ht  Tor  a  cargo  not 
sociETBy  taken  with  liei*.    There  is  no  lien  on  onp  cargo  for 
MABriN-  Treight  wliifh  may  accrue  on  another.    The  Court  can 
soif ♦      perceive  no  principle  on  which  a  cargo  to  be  delivered 
MASTER,  freight  free  can  be  burthen<Ml  with  the  freiglit  agreed  to 
— — — —  be  paid  on  a  cargo  to  be  afterwards  taikiu  oii  board* 
In  this  case»  too,  no  sum  in  gross  is  to  be  paid  Tor Treight, 
but  a  sum  dep-jmUng  on  t^ie  quantity  and  qualit/  of  the 
return  cargo.     As  between  the  captor  and  neutral  own- 
er, the  Court  cannot  coiisider  tliis  as  one  entire  voyage^ 
but  as  distinct  outward  and  inward  voyages* 

If  the  claim  to  freight  on  tJie  return  voyage,  not  com- 
menred  at  the  time  of  capture,  cannot  be  sustained,  the 
Court  perceives  no  other  rule  which  could  iiave  been 
adopted  than  that  which  tlic  district  Court  did  adopU 
Fn^iglit  h.is  been  allowed  on  tlic  whole  voyage  to  Ame- 
lia island  as  on  a  qxiantum  meruit. 

Tlie  captors  not  having  appealed,  no  question  can 
arise  on  the  ])ropriety  of  having  allowed  the  ship  any 
freiglit  whatever.  The  Court,  however,  will  say  that 
it  is  satisfied  with  the.  allowance  which  is  made,,  and 
which  is  certainly  an  equitable  one. 

The  sentence  is  affirmed  with  costs. 

Tlic  officers  of  the  Rattlesnake  and  Enterprize,  arm- 
ed vessels  of  rlio  United  States,  offered  a  petition  to  this 
Court  to  be  permitted  to  claim  for  themselves  and  tlieir 
cr«»w  a  share  of  the  prize  in  tht*  case  of  the  Societr  ;  al- 
iedjering  that  they  are  entitled  equally  with  the  officers 
and  crew  of  the  G  m-boat  by  whom  tlie  said  cargo  was 
libelled  ;  which  p<*tition  was  rejected,  and  (he  claim  was 
not  rec«  ived ;  it  bring  the  opinion  of  this  Court  that  the 
claim  of  the  petitioners  must  be  made  in  the  Circuit 
Court,  to  which  the  cause  is  remanded. 


1815.       THE  UNITED  STATES  v.  GILES  awd  oTHBBt. 

MsenU.JTowDf  J. 

J^fol^*iho*'        Tins  was-acase  certified  from  the  Circuit  Coui-t  for 
datUf  hitofl:.  the  district  of  New  York,  in  which  tlic  opinions  of  the 
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Judges  of  that  CouH:  were  opposed  uiton  ten  questions  u.  states 
of  law  arising  out  of  a  special  Verdict.  v. 

GILES 

It  waR  an  action  of  debt  brought  by  the  United  States  &oTHERsi» 

against  Gdes,  late  marshal  of  the  district  of  New  York, 

and  his  sureiits.  u|K)n  his  official  bond,  dated  the  9th  o/f «^«i  «wn<».  w 
Janvnry^  ISOI9  the  condition  of  which  was  as  follows :  ^^'i^^J^*!,^ 
«  Whereas  the  above  bound  Aquiia  Giles  hath  been  ap-  neydueiothe- 
pointed  the  mai^shal,  in  and  for  the  New  York  district  J^^^^g^^ 
in  pursuance  of  the  act,  entitled  <<  an  act  to  establish  the  rrom  the 
jndicVal  Coui-ts  of  tlie  United  States/*  Now,  thei'elore,  JlJy^f^l^^jJJ 
the  condition  of  the  preceding  obligation  is  such,  that  if  Wik  of  the  U; 
the  said  Aqiiila  Giles  shall,  by  himself  and  by  his  depu-  sitt^whicii 
tics,  f«ithfilly  I  xtcute  all  lawful  precepts  directed  to  the  llo,"!!,?  «'A^ 
marshal  of  ti»c  said  district  under  the  authority  of  the  tics  in  his  offi- 
Unitrd  Statt  8,  an  J  true  returns  make,  and  in  all  things  I'^l^^^!'^ 
well  an<l  tr  1y  and  without  malice  or  partiality,  perform  wattii,*re  not 
the  duti.»s  of 'the  office  of  marshal,  in  and  for  the  said  ""'J^^^^J^ 
district  of  New  Yofk,  during  His  cpntinmnce  in  the  said  "JSough  uks  ' 
office*  and  take  only  bis  lawful  fees,  then  the  preceding  »n^«y  »«n»ain 
obligation  .0  be  void,  or  else  to  remain  In  full  force.and  JJ^j,*  iJJJJjJ, 

virtue.''  ifier  the  exe» 

cution  of tfto  * 

The  Def^^ndants  pleaded  performance.    The  replica-  Qnerc  f  Whe- 
tion  set  forth  six  breaches  of  the  condition  of  the  bond.   '!'<^«'.  ^^^  «»'^ 

tics  in  aroitt-* 
shxrt  Ixwid 

li  That  the  United  States  having,  in  JH!ayf  1799,  re- coiidjtio.»cd  for 
covered  judgment  in  the  district  Court  against  one  John  ^^^^^J'- 
Lamb  for  the  sum  of  1^7,95^^  dollai*s  and  99  cents,  debt,  duty,  «<duriDf 
and  20  dollars  damaj^  s,  a  writ  otferifnciaSf  was  thrre-  ^*^**"2^of* 
upon  issued  and  delivered  to  the  Defendant,  Gilrs,  tlicn^ce^weiiabkr 
being  marshal,  upon  which  he  returned  in  Au.s^ist,  1799,  for  money  re-' 
that  he  had  taken  goods  and  chatties  to  the  value  of  bO  ^l^^^!^^ 
dollars*  which  remained   unsold  for  want  of  buyer^,  vai  fromoffiee^ 
whereupon  a  writ  of  vtTidiHoni  exponas  and  fieri  facias*  ^^^  ^u^V 
was  Lssu "d  and  delivered  to  tli«^said  D  fendant,  Giles,  on  remained  in  ht« 
the  9th  of  January,  1800,  by  virtue  wlicreof  he  sold  the 'v*'*^' "^  i*»«^ 
said  ji^oods  and  chatties  tor  50  dollars,  which  sum  he  re-  JSlIo^'!"*^*' 
reived  ;  and  aln^s  by  virtue  of  the  said  writ,  sold  Innds  Thecomptroi- 
of  Lamb  to  the  anmunt  6(  60.000  dollars,  wliich  sum  he  IfipJ^^al,^^; 
received  and  continued^to  hold  until  the  1st  o/Febmnnjf  ro  d-rect  iho 
1801,  wh^n  he  converted  tie  same  to  his  own  use,  coti-  'J^^^*!^.  gi*^,, 
irary  to  the  tenor  and  effect  of  the  condition  of  his  said  pn/mol?cyli^. 

bond.  i-civ-d    upon 
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r.  STATES     2.  That  by  virtue  of  tlie  said  writf  tbc  Defcndanty 

V.        Giles,  oil  the  i7th  of  Hepieniberf  1800,  Sfild  othti*  lands 

GILES     of  Lamb,  for  60«000  dollarst  which  lie  i*eceivrd  oii  tlie 

Aorn^BR*  90th  day  oJJanuary^  1801»  and  on  that  day  converted  tlie 

same  to  his  own  use,  contrary  to  the  tenor  and  cflect  of 

«-:rcufion,  ami  the  Condition  of  the  bond. 

A  payment  ac- 
4-ordin^tofucJi 

direccJcMa  it  s.  That  on  thc  ITth  of  Decembert  ISOO^the  comptrol- 
f^%  hSUV  *®'*  '^^'•^  treasury  of  the  United  States  directed  the  Dc- 
ATaii  himsi-ir  fendant,  Giles,  to  pay  into  t!.e  oflico  of  discount  and  de*. 
*riii  ^nSni?r ^^'^  ®'^**'^ bankof  thc  United  States,  at  New  York*  to 
iMTing  sobraH-  ^h<^  Credit  of  the  account  of  (he  treasuivr  of  thc  United 
icditas«eiaira  States,  siU  such  sums  of  money  as  should  be  made  from 
J^'J5^*rf**>®  property  of  Lamb,  by  \irtue  of  the  afon*said  writ 
fhe  ireaiary.  That  the  Defendant,  Giles,  afterwards,  on  the  23d  of 
^  u*^t^Drremher,  1800,  by  virtue  of  that  writ  sold  other  lands 
caii,attrieui.of|Lian«b,  to  the  amount  of  60,000  dollars,  which  he  re- 
•ijet  ^off  a  ceivcd  on  tlu  ibth  of  January  ^  1801,  but  has  not  paid  thc 
deu  doT  to  d^me,  nor  any  part  thereof,  into  the  said  office  of  dis- 
Umbjche  u.  count  ^and  deposit  in  the  manner  directed,  contrary  to 
^h^ewJr  ^^  teiior  aud  eflecl  of  the  condition  of  his  said  bond. 

•ball  biTe  been- 

SSlI^i^i.tln  *•  "^^^  ^^  ^^^  **'  of  February,  1801,  the  Defendant, 
a<Hcin^  Qr*t!^  Giles,  being  marshal  as  afoi^esaid,  h<id  in  his  hands  as 
trcasm7  and.  niarslial,  14  boiids,  the  property  of  the  United  States, 
jecuJf,  cxJx^  (particularly  described)  and  on  that  day  converted  the 
in  tbi-  cn«^»  same,  to  his  own  use,  contrary  to  thc  tenor  and  effect  of 
^^ii^J^J;;;;  the  condition  of  his  bond  aforesaid. 

5.  That  thc  Deft^ndant,  Giles,  having*  in  September. 
1800.  made  Uie  suni  of  309  dollars  and  S7  cents,  by  vir- 
tue  of  H  fieri  faeia.^9  in  behalf  of  the  United  States, 
against  one  liichanT  Capes,  and  having  receiv  d  the 
same,  converted  it  to  his  own  use  on  Uie  1st  of  February, 
1801 J  contrary  to  tlie  tenor  and  effect  of  the  condition  ot 
his  bond. 

6.  That  the  Defendant,  Giles,  having  so  re<5cived  all 
thc  several  sums  ofinonry  before  mv*ii(ioiicd,  retained 
the  same  in  his  hands  until  the  27th  (fiMarch*  1801,  when 
he  was  duly  removed  and  dismissed  from  his  office  of 
marshal,  and  ceased  to  be  marslud  of  the  New  Tork  dis* 
trict,  and  has  retained  the  said  s«^veral  sums  of  money 
in  his  hands  ever  since.  That  en  the  2d  of  June,  1804, 
be  was  duly  notified  according  lo  law,  by  tlie  comptrol- 
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ler  of  the  treasury  of  the  iJ  tilted  States,  to  render  to  the  it.  sTATftf 
auditor  of  the  treasury  of  the  United  States  on  <>r  before        v. 
the  10th  of  October^  then  next,  all  his  accounts  and     gilbs 
vouchers  for  the  expenditure  of  all  monies  received  by  &othp.R8# 
biro  as  marshal  of  the  Nnw  York  district,  but  he  has  never  — -.:— 
rendenMl  the  spjn«' ;  contrary  to  the  tenor  and  effect  of 
the  condition  of  his  bond  afoi*esaid. 

The  Defendants  rejoined, 

1.  To  the  Jirst  breach,  that  the  Defendant,  Giles,  re»- 
eeivod  the  sum  of  50  do)lars,  and  snid  the  lands  of  Lamb 
for  30,000  dollars  and  no  more.  Tiiat  by  the  oi*ders  of 
the  comfitroljer  of  the  treasury  of  the  United  States,  he 
received  on  the  10th  of  Decembrr,  iSOO«from  the  puirha- 
sers  11,000  dollars,  and  no  more,  in  rash,  in  part  of  the 
fcaid  sum  of  30,000  dollars,  and  took  from  them,  by  tlie 
like  orders  of  the  said  comptroller,  their  respertite  bonds 
and  mortgages,  30  in  number,  for  19,000  dollars  being 
tho  rosidne  of  the  said  sura  of  30,000  dollars.  Tliat  on 
that  dav  the  United  State's  were  justly  indebted  to  the 
said  Giles,  in  the  sum  of  20,f)00  dollars,  for  money  paid 
by  him  at  their  request  fnr  their  use,  and  for  fecft  justly 
due  by  them  to  him  as  marslial,  and  for  services  ])erf  )rni : 
ed  by  him  for  them  at  tlieir  request,  when  ^le.retaln*4 
in  his  hands  the  said  sums  of  50  dollars,  and  11,000  do. 
lars,  as  it  was  lawful  for  him  to  do,  in  part  payment  and 
satisfaction  of  the  sum  of  20.000  dollars  so  due  to  him 
from  the  United  States,  and  then  and  there  delivered  to 
the  United  States,  the  said  several  bonds  aud  mortsra.s^s 
in  full  payment  and  satisfaction  of  the  said  residue  of  the 
said  sum  of  30,000  dollars.  JVWwui  thaU  that  he  convert- 
ed  to  his  own  use  the  said  sums  of  50  dollar?^  and  f>a.000 
dollars,  in  the  replication,  in  assis^nini:;  the  first  breach 
mentioned,  or  any  part  thereof  In  manner  and  form,  &c. 
anv  otherwise  tlmn  by  retaining  t!!e  said  sums  of  50  dol- 
laf^  and  11,000  dollars  as  aforesaid. 

2.  To  the  second  breads  they  say,  that  on  the  irth 
of  December,  1800,  the  Defendant,'  Giles,  by  virtue  of 
the  said  writ,  si^ld  other  lands  of  the  said  Lamh  for  the 
sum  of  29.383  dollars  and  30  cents,  and  no  more,  and 
that  by  order  of  the  comptroller  he  received  from,  the 
purchasers  only  the  sum  of  10,000  dollars,  and  took 
their  bonds  and  mortgages,  30  in  uiimbcr,  for  the  pay- 
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iTt  STATES  Doient  of  the  balance,  being  19,883  dollars  and*80  cents. 

V.        That  the  TTnited  States  were  on  that  day  justly  indebt4*d 

GiXES     to  him  in  the  sum  of  20,00a dollars  for  monies  expendedf 

&dTH.£Rs.  &c.  and  for  fees,  and  services,  &^r  wherefore  he  retiiin- 

^- — '         ed  in' his  hands  8,950  dollars,  part  of  the  10.000  dollars 

in  part  payment  and  satisfattlim  of  the  said  sum  of 

^,000  dollars ;  and  paid  to  the  Unitt^d  States  the  sum 

of  1,050  doUarif'tlie  residue  of  thesahlsum  of  10,000 

dollars^  and  delivered  to  the,  United  States  the  io  bonds 

and  mortgages  aforesaid  in  full  payment  »nd  satiHfartion 

of  the  iiforesaid  sum  of  S9.383  dollars  and  30  cents; 

vnthmit  that^  that  the  said  Giles  converted  to  his  own 

use,  tiq.  otherwise  than  by  i*etaining  the  said  sum  of 

S.950  dollars  as  aforesaid*  &,c. . 

8.  To  the  third  breach,  they  say,  that  the  said  Gile« 
did  not  receive  30,000  dollars,  parrel  of  the  ^inid  BO.OOO 
dollars,  but  that  he  received  in  all  the  sum  of  21 .000  dol- 
lars only  from  the  buyers  of  the  lands  of  the  said  John 
Lambj  and  that  the  United  State  s  w  r^  on  the  said  15tli 
of  Jam]apy,ri801,  justly  indebted  to  the  said  Giles*  in 
the  sum  of  22,000  dollars,  wherefore  he  did  not  pay  the 
said  sum  of  21,000  dollars  or  any  part  thereof  into  the 
office  of  discount  and  dc::posit  of  the  bank  of  the  United 
States,  &c.  but  then  and  Jthere  retained  the  same  in  his 
own  hands,  as  it  was  lawful  for  him  to  do,  &c. 

*.  To  the  fourth  breach,  they  say,  that  the  said  Gile^, 
on  thflst  of  February,  1801,  delivered  tli«  -said  bonds 
to  tlie  attorney  for  the  United  States — withmt  that,  tliat 
he  converted  them  to  his  own  use,  &c. 

S.  To  thefifih  breach,  they  say,  that  on  (hr  8th  of 
Janumy^  1801,  the  United  States  wci'e  justly  indebted  to 
Giles,  in  the  sum  of  22,000  dt»llflrs.  wherefore  he  retained 
'the  stiid  sum  of  309  dollars  pnd  87  cents,  in  part  payrn*  nt 
and  satisfaction  of  the  said  sum  of  22,000  dollars ;  wiik- 
out  Ihatf  that  he  othen^  ise  converted  the  same  to  his  own 
use,  &c. 

6*  To  the  sixth  breacli,  they  aver,  that  Giles  did  ren« 
der  hfs  accounts  to  the  auditor  on  the  10th  of  October^ 
1804,  as  he  was  required  to  do. 

To  these  rejoinders,  there  were  general  sur-rejoindera 
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imd  issues^  except  as  to  the  rejoinder  to  the  tliird  breach ;  v.  stlTEi 
upon  which  the  PlaintiflTd  took  issue  as  to  39^000  dollars^        v. 
and  demurred  as  to  the  retainer  of  the  Si^OOO  dollars,     giles 
upon  which  demurrer  the  Court  gave  judgment  for  tht  &0TUKB9. 
United  States.  — •— 

The  jury  found  a  special  verdict  which  stated  in  sub* 
stance,  as  follows  • 

1.  ^8  to  Vitjirsi  hreadif  they  find  that  the  Defehdant^ 
Giles,  wa.>  authorized  by  the  officers  of  the  treasury  de-  . 
paHment  of  the  United  States,  in  executing  the  aforesaid 
writ  of  fieri  facias  to  sril  the  land^  of  the  said  John 
Lamb,  on  the  foll'»wmg  term.s,  viz.  one  fourth  of  thi^ 
puiThase  money  to  be  ])aid  in  casli,  one  fourth  with  in- 
terest in  2  years,  one  fourth  with  interest  in  3}  ears*  tind 
the  residue  With  interest  in  4  yeai*s  from  tie  day  of  s  Jef 
to  be  secured  by  bonds  and  morfgances  ;  and  was  direct- 
ed by  the  comptroller  of  the  treasury,  on  the  17th  of 
December,  1800,  to  pay  ovei'  all  mbnies  he  might  receive 
tlierefor  into  the  ottice  of  dixcounC  and  d«*posit  of  the 
bank  of  the  United  States,  in  the  city  of  New  York,  to 
the  credit  and  account  of  the  treasm'er  of  the  United 
States.  That  the  sales  were  commenced  on  the  t£6th  of 
November,  and  continued  from  time  to  time  to  the  ^d 
of  December,  1800.  That  Giles  received  from  iIk  pur- 
chasers before  the  9th  day  of  Januar>,  1801,  (thedatt-of 
tlie  bond)  3,713  dollars  and  98  cents,  and  t|p  more,  which 
sum,  together  with  the  sum  of  i>0  dollars,  which  he  had 
before  received  for  the  sales  of  the  goods  and  chattels  of 
the  said  John  Lamb,  \\k  never  had,  nor  any  part  tliereof,  be- 
fove  th<*  said  district  Cou-t,  to  render  to  the  United  States, 
and  never  paid  the  same,  nor  any  part  thereof,  into  the 
said  office  of  discount  and  de|K>sit,  and  thai  he  has  never 
been  required  by  any  rule  oi-  order  of  the  said  district 
Court  to  bring  the  said  mouieis  into  the  Court,  nor  to- 
pay  them  over  In  any  manner  whatever.  That  between 
August,  1800,  and  May,  1801,  he  arrest*  d  one  Elias 
Hicks  by  Virtue  of  a  wHt  of  ca.  $a.  in  favour  of  the  Uni- 
ted States,  for  80,oOo  dollars,  and  by  an  endorsement 
thereon  was  directed  to  levy,  by  virtue  thereof,  33456 
dollars  and  38  cents,  besides  marshal's  fees*  and  pound-* 
age.  That  he  kept  t!)e  saidBicks  ifi  custody,  in  execu^- 
tion,  until  he  was  dlscharji^ed  by  order  of  the  secretary  of 
the  treasury  of  the  United  States,  pursuant  to  the  act  of 

VOL.  IX.  ts 


218  SUPREME  COURT  U.  S. 

t.  SUITES  conjs^ssy  entitled  <<  an  act  providing  for  the  relief  i^ 

V.        « iiersons  imprisoned  for  debts  due  to  the  United  States.'' 

riLKS     That  the  poundage  fees  for  theservice  of  tiiat  writ,  if 

&0THER9.  an>  such  fees  were  due  to  the  Defendant,  Giles,  thereon, 

— — have  not  been  paid  to  hvn,  and  that  they  amounted  to  the 

sum  of  419  doUars  and  57  cetits. 

/That  the  United  States  also  became  indebted  to  tiie 
Defendant,  GHI«^s,  in  the  further  sum  of  8,133  dollars 
and  96  cents,  for  his«\%'n  fees  and  services  in  taking 
the  second  census  or  enumeration  of  the  inhabitants  of 
the  United  States  in  the  said  district ;  and  for  'monies 
paid  by  him  as  marshal  as  id(>resaid  to  his  assistants  in 
taking  the  said  <^nsns,  pursuant  to  the  act  of  congress 
in  such  case  prpvideil,  which  several  sums,  so  due  fhim 
the  Ignited  States  to  the  said  Giles,  amount  to  the  sum  of 
8,553  doUars  and  53  cents*  and  that  he  has^  ^^etained  the 
said  sugis  of  50  dollars  and  3,713  dollars  and  98  c^ntst 
from  the  times  when  tSey  were  received  by  him,  and  still 
retains  them,  claiming  to  hold  and  retain  the  same  to- 
wards the  payment  and  saMsfaction  of  an  equal  sum  dua 
to  ^lim  from  the  Unit»*d  States  as  aforesaid.  But  whe- 
tli^^r  upm  tiie  whole  matter  aforesaid,  the  said  Giles  did 
in  law  convert  the  said  several  sums  of  50  dollars  and 
3,713  dollars  and  98  cents  to  his  own  use,  contrary  to 
the  tenor  and  eff  ct  of  the  nmdition  of  his  said  bond,  the 
jurors  afoivsai'.l  are  ignorant,  &r..  Imd  if  the  said  Giles 
did  so  convert,  &c.  tliey  assess  the  damages  at  3,763 
dollars  and  98  cents,  and  if,  &c« 

i.  JUsio  Hit  8fx:ond  breadh  they  find,  that  the  said  GileSf 
havinie:  receivo>1  Huch  instructions  as  aforesaid  from  the 
coinpt^ollor  of  the  treasury,  and  having  sold  the  lands 
as  aforesaid,  afterwards,  and  after  the  Mh  of  January^ 
1801,  (the  date  of  the  bond)  and  at  different  times  be- 
fore the  commencement  of  this  suit,  received  of  certain 
oth<*r  pfirchas  •rp  of  the  said  lands,  several  other  sums 
of  money,  viz:  before  the  27thof  Mirchf  1801,  (when 
Ife  was  removed  from  office)  the  sum  of  1,683  dollars 
52  (Tnts ;  and  after  that  day  the  iujn  of  17;491  dollars 
and  58  cents,  which  two  sums  amounC  to  18,875  dollars 
and  10  rents,  which  was  all  the  money  he  received  from 
'  the  said  purchasers^  after  the  9th  of  January,  1801 ;  and 
that  the  ponndage,  and  charges  due  to  and  paid  by  the 
said  Giles  upon  the  execution  fuid  the  said  sales^  and 
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kgaUy   chargritble  againsf    tlie  proceeds  of  (he  saidu.STATBf 
sales  amounufl  to  the  sum  of  l,Sd:e  dollars  and  85  cents^      '  v. 
vliicli  being  deducted  fioni  the  s: id  sum  of  18^875  dol-     gjlbs 
larsand  10  cents*  left  theijet  sum  of  I7«54:i  dollars  and  4(Othfr8« 
ib  cents*  in  the  liands  of  the  said  Giles,  of  the  money  so  . 
received  by  him  afler  ihe  9th  day  of  Junuury*  iSOl. 
Hiat  on  the  I3fh  of  April.  1803,  he  paid  part  of  the 
same*  viz :  6*238  doJIais  and  3d  cents  to  Edward  Liv- 
ing'^ton*  who  whs  then  the  United  States*  attorney  fur 
tlie  Mew  York  liistrirt.  whi«'h  payment  \^as  so  made 
trnth  the  aastnt  and  approbatum  of  the  comptroller  nfthe 
treasury  oj  the  United  States,  and  agreeably  to  the  usiige 
and  pr  ctice  in  that  distiict;  tlsat  the  said  Giles  never 
had  the  said  sum  nf  6,238  dollars  and  35  cents,  nor  any 
part  thereof,  b<  fun*  the  district  Court  to  render  io  the 
United  States  and  has  never  paid  the  same  to  the  Uni- 
ted States*  in  any  other  manner  than  by  tlie  said  pay- 
mrnt  to  the  said  £dwai*d  Livingston  (il  such  payment 
was  a  p.tyuiciit  to  th'  (.  nited  States)  and  never  paifl  the 
same,  nor  any  part  tiicreof  into  the  oQiCe  of  discount 
and  deposit*  \c« 

That  as  to  another  part  of  the  said  sum  of  17*542  dol- 
lars  and  HB  cents*  to  wit :  as  to  the  sum  of  4*47d  dollars 
And  68  cents,  the  naid  Giles  mver  had  the  same*,  nor 
any  part  tlu  i*eof,  before  the  district  Court  to  render  to 
the  United  States*  nor  paid  the  same  into  the  said  office  of 
deposit,  &c.  but  has  ever  since  held  and  retained  the 
same,  claiming  to  hold  and  retain  the  same  towards  pay- 
ment and  satisfaction  of  an  equal  sum  so  due  to  him  by 
the  United  States  as  aforesaid. 

That  as  to  the  residue  of  the  said  sum  of  17*542  dol- 
lars and  25  cents*  to  wit:  as  (o  the  sum  of  6*824  dollars 
and  25  cents*  the  said  Giles  never  had  the  same*  nor 
^ny  part  tlierefT*  before  the  district  Court  to  render  to 
the  United  States,  nor  paid  the  same  to  th^  United 
States  nor  into  the  office  f>f  discount  and  de|H>sit,  &c, 
but  still  retains  the  same ;  bnt  whether,  in  law,  he  coti* 
verted  the  said  three  sums*  viz:  the  6,238  dollars  and 
35  centS'^-^^,479  dollars  and  6S  cents— -and  6*824  dollars 
and  25  cents,  or  either  of  them  to  his  own  use  contrary 
fothe  tentir  and  effect  of  the  c(  ndition  of  his  said  bond, 
they  are  ignorant,  &c.  If  in  law  he  so  converted  the 
whole  to  bhi  own  usey  then  they  so  find  and  asjN»9 
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0.  sTATm  damages  at  m,6±s  dollars  and  12  centiR.    If  he  did  not 

V.        so  convert  the  first  of  the  said  three  sums»  but  did  so 

GILES     convert  tl^e  other  two,  then  they  so  find  and  assess  da^ 

&0TH&RS.  mages,  at  14,374  dollars  and  77  cents.    If  he  did  not  so 

— ^  convert  the  first  and  second  of  the  said  three  sums,  but 

did  so  convert  the  third ,  then  thoy  so  find»  and  assess 
dama^^a  at  9»895  dollarS/and  9  cents.  If  he  did  not  so 
convert  the  said^third  sam»  but  converted  the  two  first 
snins^  then  they  so  find,  and  assess  damages  at  i0|718 
dollars  and  3  cents:  If  he  did  not  so  convert  the 
said  second  sum>  but  conveited  the  first  and  third  sumSf 
then  tdey  so  find  and  as^HSS  damages  at  16,133  dollars 
and  44  cents,  if  he  did  not  so  q(»nvert  the  two  last  of 
the  said  three  sums,  but  converted  the  first,  they  so 
find  and  assess  damages  at  6,^38  d^dlarsand  35  cents. 
If  be;  did  not  so  convert  the  first  and  third  of  the  said 
three  sums,  but  conv(*rted  the  second,  then  they  so  find, 
^nd  ass-  ss  damages  at  4,479  dollars  and  68  cents.  And 
if  he  did  not  so  convert  either  of  the  said  three  sums  to 
his  own  MSf ,  then  they  so  find. 

3.  As  to  the  third  breach,  the  jurors  find  that  the  De- 
fendant, Giles*,  did  iiotiTceivc  the  s;im  of  39,000  dolisrs, 
and  as  to  the  judgtuent  ujion  the  deniurnT  resp<Ttnig 
the  i*et  liner  of  the  stim  of  ^1,000  dollars,  the} 'assess 
damages  at  Si, 000  dollars  and  6  cents. 

.  4.  As  to  tl  e4th  breach,  ihev  find  that  the  Defendant, 
Giles,  kept  imssession  .of  the  said  fourteen  bonds,  from 
the  1st  of  F.bruary,  1801,  until  the  3d  of  January',  1803j 
when  he  delivered  th  m  with  the  assent  and  approba- 
tion of  the  comptroller  of  the  treasury  of  the  United 
States,  to  Edward  Livingston,  then  being  the  United 
States'  attorney  for  thi*  district  of  New  York.  That  on 
the  12th  day  of  the  same  January,  the  comptroller  6f 
tlie  treasury  of  the  United  States  directed  the  said  Giles 
to  deliver  the  said  fourteen  bonds  to  his  Successor  in  of- 
fice, John  Sioartwoutf  marshal  of  the  said  district,  which 
ifie  said  Giles  did  not  do. 

But  whether  upon  the  whole  matter  aforesaid,  he  did, 
in  law,  convert  the  same  bonds  to  his  own  use,  contra<<> 
ry  to  the  tenor  and  effect  of  the  condition  of  his  said 
bond,  they  are  ignorant,  &c.  and  if,  &c,  then  they  als- 
sess  damages  at  5,2BS  doUaris  and  73  cents. 
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5.  Aft  to  the  fifth  breach,  they  find,  thftt  the  Defeir-  v.  8TA12K) 
iianty  GUt'8*  Slaving  levied  and  received  the  said  sum  of       v. 
509  dollai's  and  87  cents,  never  had  the  same  before     eUBS, 
ith:  dlstrirt  Couit  to  n^nder  to  the  United  States,  npr&OTiiBttS.. 

paid  I  he  same  to  the  Unit<»d  States,  but  retkins  tlie  same    

claimiiig  CO  liold  it  in  payment  and  satisfaction  of  so 

m  iih  du  to  hin\  by  the  United  IStates  asaforesaidf  but 
wlioih^  i'  in  (aw  he  converted  the  same  to  his  own  tise^ 
contrary  to  the  ti*nor  and  effect  of  tlie  condition  of  his 
said  bond  *>hv}  are  ij^orant — and  if,  &r.  then  they  as- 
sess dciiiiages  at  309  dollars  and  87  cents. 

6.  As  to  the  sixth  breach,  they  find  that  th^  Defen- 
dant. Gihst  did  not  render  to  the  auditor  of  the  treasu- 
ry of  the  United  States  all  his  accounts  and  voucher^, 
&t.v  in  manner  and  form  as  the  Defendants  in  their  re- 
joinder have  averri'd,  and  assess  damages  at  six  cents. 

This  cause  came  up  to  this  Codrt  in  the  year  1819^ 
witii  a  certificat*  fitira  the  Court  below,  that  after  argu- 
ment upon  the  special  verdict  thereunto  annexed,  <*  it  ap- 
<<  peaml  that  the  opinions  of  the  judges  were  opposed 
«<  upon  all  the  points  submUt^  by  and  in  the  said  spedal 
^<  yerdictf  and  thereupon^  at  the  request  o(  the  attorney 
<<of  the  United  States  for  the  said  district,  the  judges 
^<  of  the  said  Court  have  directed  this  disagreement  bf 
«  opinion  to  be  certified,**  &c. 

The  cause  was  arjarued  in  this  Court  at  FeJiruary  temif 
1812,  by  Dallas  ^  Pikknby, /or  the  United  BtaUs^ 
and  by  Harper,  for  the  Defendants. 

But  this  Court,  upon  inspecting  the  record,  ^as  of 
opinion  that  the  piints  on  which  the  opinions  of  the 
judges  of  the  Circuit  Court  were  opposed,  were  too  im- 
perfectly stated  to  enable  this  Court  to  form  an  opinion 
thereon. 

Whereupon  the  cause  was  remanded  to  the  Circuit 
Court,  and  came  back  with  a  certificate  tnat  the  opiiiions 
of  the  judges  of  that  Court  were  opposed  upon  the  ten 
following  questions  arising  on  the  said  speciid  ver* 
diet,  viz : 

1.  Wlietner  judgment  ought  to  bie  ^iven  for  the  Plain* 
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V*  STATES  tifls  or  for  the  Defendants,  as  to  the  sum  of  3.763  dol- 
V.        lars  and  98  centSf  being  the  damages  assessed  u]K>n  the 
GILES     first  breach. 

&0THERS. 

•  «.  Wliether,  &r.  as  (o  the  sum  of  20,613  dolla-^s  and 

±2  cents,  being  the  first  sam  assessed  as  conditional  da< 
mages  upon  the  second  breach. 

3.  Whether,  &c.  as  to  the  sum  of  14,374  dollars  and 
77  cents,  being  the  second  sum  assessed  as  conditional 
damages  on  the  second  breach. 

4.  Whether,  &c.  as  to  the  sum  of  9,895  dollars  and  9 
eents,  being.the  third  sum  assessed  as  couditional  dama- 
ges on  the  second  breach. 

5.  Whether,  &r.  as  to  tiie  sum  of  10,718  dollars  and 
3  cents,  being  the  fourtli  sum  assessed  as  conditional 
damages  on  the  second  breach. 

6.  Whether,  &r.  as  to  the  sum  of  16.133  dollars  and 
44  cents,  being  the  fifth  sum  assessed  as  conditional  da^- 
mages  on  the  second  breacL 

7.  Whether,  &r.  as  to  the  sum  of  6,238  dollars  and  35 
cents,  being  the  sixth  sum  assessed  as  condi^'mal  dama- 
ges on  the  second  breach. 

8.  Whether,  &c^  as  to  the  sum  of  4,479  dollars  and  68 
cents,  being  the  seventh  sum  assessed  as  conditional  da- 
mages on  the  second  breach. 

9.  Whether,  &c.  as  to  the  suih  of  5,255  dollars  and 
73  cents,  being  the  damages  assessed  upon  the  fourth 
breach,  and 

10;  Whether,  &c.  as  to  the  sum  of  309  dollars  and  87 
Dents,  being  the  damages  assessed  upon  the  fifth  breach. 

The  cause  was  now  again  argued  by  Jokes,  for  the 
United  States,  and  Uarpeh,  for  tfit  Deftndants. 

On  the  part  of  the  Defendants  ii  was  contended, 

1.    That  the  obligors  in  this  bond^  are  not  answera-* 
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ble  for  the  money  received  by  Oiles^  before  the  date  of  v.  statbi 
the  bond.  v. 

01LB8 

2.  ThM  he  had  a  right  to.  retain  the  amount  due  to  jcotueiCs* 
him  by  the  United  States.  . 

8.  That  his  receiving  the  bonds  was  not  an  official 
act  for  wliich  his  sareties  are  liable  upon  this  bond;  but 
if  it  wa8«  that  he  was  discharged  by  delivering  them 
over  to  E.  Livingstmt  the  attorney  of  the  United  States^ 
with  the  assent  of  the  comptroller  of  the  treasury. 

^  'I'bat  the  sureties  upon  this  bond  are  noc  liable  for 
the  money  receiveil  by  the  Defendant^  OileSf  after  he 
was  removed  from  office. 

5.  That  the  payment  of  the  6,^38  dollars  and  35  cents^ 
to  E.  Livingston^  the  attorney  of  the  United  States*  for 
the  district  of  New  York^  with  the  assent  and  approba- 
tion of  the  co«iiptroller»  was  a  good  payment  to  the  Uni- 
ted Statcsy  and  ought  to  he  applial  to  thf  discbarge  of 
the  first  money  which  Giles  received. 

1.  This  bond  is  prospective.  It  covers  no  past  frahs- 
gressions.  He  recctvrd  3,763  dollars  and  98  cents,  be- 
fore tlie  date  of  the  bondy  atid  the  United  States  being 
indebted  to  him  at  the  same  time  in  a  larger  amount,  ho 
immediidely  applied  and  'retained  it  in  part  satisfaction! 
of  their  debt  ti  him.  If  he  bad  no  right  so  to  do  it  was  a 
conversi'm  of  it  to  his  own  use ;  and  that  conversion 
took  place  before  the  datf^  of  tlie  bond.  The  Defendants 
therefore  are  not  liable  therefor  upon  this  bond.  If 
Gil  *s  is  answerable  for  it  to  the  United  States^  it. is  not 
in  this  action. 

2.'  The  Defendant*  Giles*  had  a  right  to  retain  i|i  his 
hands  the  amount  which  was  due  to  him  from  the  United 
States. 

This  is  not  claimed  as  a  set  ofi;  but  as  an  eqpitable 
deduction  to  be  taken  into  view  by  the  C*)urt  in  decid- 
ing  what  sum  is  to  be  recovered  under  the  penalty  of 
this  bond.  By  the  96th  $  of  the  judicial  art*  vol.  1.  p. 
65,  it  is  providiMi, « that  in  oU  cans^s  brought  before  eith- 
^  er  of  the  Courts  of  the  United  States^  to  recover  the 
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v*  ttiTEs  «  forfeiture  annex^4  te  any  aiticles  of  agreemeiit»  cove« 
T«        <<  nantf  bond  or  other  specialtyt  where  the  forfeituref 
OIJJB8     «  breach  or  n  )n-perrorniance  sliail  appear  by  the  default 
&OTUBBS.  «  or  confession  uf  the  Dereudant«  or  upon  denurr^r,  the 
— '  «*  CoUrty  before  whomtht*  action  is,  shall  render  judgment 

«  therein  for  the  Plaintiff  t«>  recover  so  much  as  is  due 
^<  accordif^  to  equity**  If  th<*n  in  thi^  ca^  there  had 
b^n  juJgnient  b j  default  or  upon  detnurrf rt  or  even 
.  upon  confession^  the  Court  must  have  dtcided  up<*n  tb*) 
principles  of  equity.  The  case,  if  not  within  the  words 
of  the  statute^  is  within  its  spirit  He  who  seeks  equity 
must  do  equity.  But  the  Defendant*  Oih^^t  was  not  a 
comnkon  debtor  of  the  United  States.  He^was  an  agent 
of  the  government*  or  a  receiver  ()f  money,  and  bound  to 
Qficoufd  for  what  he  received.  To  aecmnt,  is  to  retain 
what  he  had  a  fight  to  demand*  and  to  pay  over  the 
balance  only.  If  this  principle  does  n<it  npply  to  the 
poundage  in  the  ca^  of  Hicks*  yet  ^  4f»es  to  his  ex- 
penses an4  compensation  in^taking  the  census;  '  By  the 
act  of  congress  of  the  tSth  of  February^  iSOO*  t>o(.  5*  p. 
^  it  was  made  his  duty  to  commence  tlit^  business  of 
taking  the  census*  oyn  the  fii^t  Monday  in  Jlug^isf*  1800^ 
and  to  close  it  in  nine  months*  and  h^  was  authorized.to 
empby  assistants*  and  if  he  did.  not  niake  his  return 
within  the  period  limited*  he  was  liable  tQ  a  penalty  of 
800  dollars.  The  act  provides  for^the  coVnpensation'  of 
the  marshal  and  his  assistants*  but  no'approuriation  of 
money  was  made  by  conjg^r^Rss  for  his  payment*  Until  af« 
ter  the  service  bad  been  perform^^d*  nor  un^il  March^ 
X^OUla^  of  the  United  States,  voL  B;  p.  300.  The 
uiarshal  had  only  three  ways  to  obtain  the  mbtiey  n^ 
eeiisary  for  this  business*  viz:  blither  to  advanqe  ^is 
ojwii  money*  which  he  wsis  fiot  (^<uife4  t»  do*  or  to  get  an 
iCdtance  fi*ani  the  treasury*  which  ft  had  no  right  to  make^ 
6r^  apply  the^4ioney  of  the  United  States  in  his  hands 
for.  that  purpose^.  Congress  having  ordered  hin  to  do. 
the  work*  gave  him  the  right  to  use  all  the  necessaty 
means.  The  jui^  has  found  the  fact  absolutely  that  the 
United  States  was' indebted  to  lilm  at  the  time*  which 
fact  cannot  now  be  denied.  His  obligation  was  not  ab- 
solutdy  to  pay  over  aH  fh.e  money  w^jrh  he  teceltedf 
^ttt  to  accoufii  for  it.  If  he  shows  that  he  expended  It 
for  the  use  of  the  United -^tatc^,  in  a  work  which  he  wai 
required  to  perform*  he  accounts  for  it.  It  wss  not 
strictly  rftoinin^  the  money*  but  applyif^  it  in  a  manner 
in  which  he  was  authorized  to  apply  it. 
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He  was  also,  entitled  by  law  to  the  poundage  upon  the  v.  sieates 
CO.  so.  against  Hicks.    By  the  act  of  the  ZSth  of  Feb-        v. 
ruarig,  1799,  voU  ^,p.  273,  the  marshal  is  allowed  «  for    oiX£9 
all  other  services*'  not  therein  enumerated,  '^  such  fees  &0T9Btuu 
f*  and  compensation  as  are  allowed  in  the  Supreme  — — ^— 
<*  Court  of  the  state,  wherein  such  services  are  ren- 
«  dered."* 

S.  It  was  not  the  official  duty  of  the  roai'shal  to  tak,e 
the  bonds  from  the  purchasers  of  the  property.  JEIe 
was  only  bound  to  execute  all  lawful  precepts,  accord- 
ing to  the  law  of  tlie  knd.  He  could  officially  sell  for 
money  only  ;  not  on  credit  If  hy  the  order  of  the 
comptroller  he  sold  on  credit,  he  did  not  do  it  as  mar- 
shal, but  as  the  agent  of  the  treasury  department.  The 
condition  of  his  bond  is^tfiat  he  shall  faitlifullj  do  his 
dutjfm  fiis  sureties  are  not  liable  for  aujr  act  not  done 
in  the  course  of  bis  duty* 

But  if  he  did  act  as  marshal  in  receiving  the  bonds, 
yet  his  delivery  of  them  to  the  attorney  of  the  United 
StateSy  viritb  the  assent  of  the  comptroller,  is  a  complete 
discharge;  and  if  it  were  not,  and, if  tlie  delivery  of  thim 
to  the.attomey  of  the  Ijnited  States  be  a  conversion  of 
them  to  his  own  use,  it  was  after  his  removal  from  of- 
fice, and  the  Defendants  are  not  liable  foil*  it  on  their 
bond. 

>.  The  sureties  upon  this  bond  are  not  liable  for  mo- 
ney received  by  the  Defendant,  Giles,  after  hi$  removi^ 
from  office.  The  condition  of  the  bond  Is  that  h»  shill 
faithfully  execute  the  duties  of  marshal  ^*  during  Ms 
continuance  in  Vie  4fltd  offiju!^  Admitting  that,  for  the 
purpose  6rfinisbi%  Die  business  in  \\vt  hands  at  the 
time  of  his  removal,  his  authority  may  continue  ^uooil 
hoCf  yet  the  liability  of  his  sureties  is  expressly  limited, 
by  their  contract,  to  the  time  of  his  cordimiamt  in  office. 
Jtt  is  like  the  case  of  Arlington  v.Jdtrricket  %  Sound.  411, 
which  was  an  action  by  the  post-master  general  against 
the  sureties  of  one  of  his  deputies,  upon  a  bond,  the  con- 
dition of  which  was,  <<  that  whereas  the  Plaiiitififhad  ap- 

•  LrmiGSToW,  J.  It  has  been  settled  in  tHe  Courts  of  New  York  that 
upon  a  ea.  m.  the  therifr  is  entitled  to  poundage  upon  t)ie  whole  tum'due. 
Botnpoo  a  fi.  fa.  he  b  onbr  to  roedfc  poundage  vrkni  the  torn  i^oeir»]. 
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V.  8T1TE8  pointed  one  Thomas  Jenkins  his  deputyi  &c.  to  exeru^ 
V  the  saiU  ofBiCefrom  the  ^itfi  oJJuw  next  comng^  Jbr  tke 
eijLf>9  term  of  Hx  months  next  folkrmngf  now  if  the  said  Tho- 
&0THBR8.  mas  fetikmBjBhMf/cir  and  during  aU  the  ime  thut  he  thall 
•*'i.  •  continue  d^ty  post-inastert  &c.  execute  all  the  duties/' 
&r.  The  breach  assigned  was  in  not  paying  (iver  mo- 
nies received  by  J«'nkinR»  after  the  expiration  of  the  term 
of  six  months,  and  upon  demurrer  it  was  licld  that  the 
Defendant  was  only  bound  for  monies  received  within 
the  six  months.  So  in  the  case  of  Barkers  executor  rf 
Pyott  V.  FarkcTf  1.  T.  Jt  287,  the  condition  of  the  bond 
was  that  one  J.  U.  should  pay  to  £•  Pyott,  his  executors 
or  administrators,  all  such  monies  as  he  should  receive 
belonging  to  the  said  £^  Pvott^  his  executors  or  adminis- 
trators ;  but  it  was  held  that  the  Defendant  was  not*  lia- 
ble for  monies  received  by  J.  H.  beldngiiig  to  the  execu- 
tors of  Pyott  in  their  own  right.  S6  uso  in  the  case  of 
the  Liverpool  Waterworks  company  v.  Jitkinsoth  6  East* 
507,  the  condition  of  the  bond,  re<;iting  that  the  Defen- 
dant had  agrerd  witU  'the  PluntiflTs^  to  collect  their  re%x- 
nucs  ^*fr6m  time  to  time  for  twelve  «ion<A.^,**'and  after- 
wards stipulating  that  **  at  all  times  (hereafter,  during 
<«  the  continuance  of  such,  his  employment,  and/or  so  long 
•*  as  he  should  continue  to  be  employedf*  he  would 
justly  account,  &c.  was  held  to  confine  the  obligation  to 
the  p^Tiod  of  twelve  montlis  mentioned  in  the  recital. 
A  similar  decision  was  given  by  the  Supreme  Court  of 
Pennsylvania*  in  the  case  of  ^Ae  Cknumonwealthv^^Ben- 
toil,  ^  Salt.  2i2,  upon  a  sheriff's  bond. 

5.  The  payment  to  the  attorney  of  the  United  States, 
which  is  found  to  have  been  in  conformity  with  the  usage 
ill  New  York,  and  with  the  assent  and  approbation  of 
the  comptroller  of  the  treasury,  is  a  good  payment  to 
the  United  States. 

.  The  United  States  arc  represented  by  their  attorney,  as 
to  ever>  thing  relative  to  actions,  in  the  same  manner 
as  a  common  person  is  represented  by  his  attorney ;  an 
attorney  atla^  has  a  right,  within  the  year  and  day 
after  judgment,  to  receive  payment  of  the  debt,  and  to 
enter  saiisfartipn  of  the  judgment  upon  the  record. 
Doug.6%Sf  Fates  v  FSeckletoiu  1  Cam.  Dig.  tit.  Mtor- 
^ty,  j8«  10.    The  comptroller  is  the  agent  of  the  Uniteil 
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State  for  the  purpoee  of  assentiiigy  and  hisasaeiit  binds  v.  statbs 
the  United  States.  v. 

QlLEg 

The  Defeiidanty  Giles,  receiy^^d  Sf7BS  dallars  and  98  &eTHi&R8 
cents,  before  the  date  of  the  bondt  and  lyBSd  dollars  and  •  .  ■  • 
Bt  rents,  after  that  date  and  before  his  relnoval  front 
office,  making^ together  the  sum  of  59M7  dollars  and  50 
cents.  The  payment  of  the  sum  of  6,258  dollars  and  35 
cents  to  Mr.  Livingston,  not  having  been  specifically 
Appropriated  to  the  payment  of  any  particular  part  of 
the  amount  due  from  Giles,  we  ropteiid  ought  tn  be  ap- 
plied to  the  paymei  t  of  that  part  of  the  money  which 
be  first  received,  which  will  discharge  all  that  the  De- 
fendants can  be  liable  for  upon  their  £>nd. 

On  behalf  of  the  United  Statess  it  was  said. 

1.  As  to  the  money  received  by  Giles  before  tlie  date  of 
the  bimd,  it  remained  in  his  hand  at  the  time  the  bond 
was  executed*  It  was  as  much  his  duty  to  pay  it  over 
aflerwardp  as  it  was  before  ;  and  by  not  paying  it  over 
be  was  guilty  of  default  for  which  his  sureties  are  liable. 
Besides  the  writ  was  not  returnable  nntil  after  the  date 
of  the  bond,  and  there  was  no  breach  of  his  duty  until 
after  the  writ  was  returnable  .when  he  ought  .to  have 
had.  the  money  in  Court  to  render  to  the  United  States. 

2.  As  to  the  marshal's  right  fo  retain  money  doe  to  him 
by  theU.  States^^it  was  said,  that  the  claim 'never  hau  (••wn 
auiimitted  to  the  accountingofBcersof  the  treasury,  agrea^ 
Uy  to  the  provisions  of  the  act  of  c^njeTr85)  of  the  .sa  of 
March,  i797f.voL  4,  p.  4fM.  $  4,  by  which  it  is  enacied. 
'<  that  iti  suits  between  the  United  States.and  indiviauais, 
<<  no  claim  for  a- credit  shall  be  admitted  upon  trial,  but 
^f  such  as  sitall  appear  to  have  be^n  presented  to  the  ac- 
<^  coutitiqg  officers  of  the  treasury,, fur  their  examination, 
<«and  by  them  disallowed  in  whole  or  in  part,"  &c.  If 
a  marshal  might  retain  monev  to  answer  his  own  claims, 
ftere  would  be  no  neceasity  of  an  appropriation  by  law  -, 
and  it  would  subject  the  whxdc  revenues  of  the  govecn- 
ment  to  tiie  caprice  of  juries.  The  jury  had  no  right  to 
find  a  debt  dtie  from^he  United  States.  It  was  a  matter 
eoiram  non  judtce^  unless  it  had  been  first  submitted  to 
the  accounting  officers  of  the  treasury, 
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<r.  STATES     A  Defendant  cannot  sot  off  t  deoCt  if  be  coidd  not 

V.        maintain  a  suit  for  it    At  DalL  SOS.  ComffumwetMiy. 

OELBS     Btacklock.    This  .Defendant  coa|d  not  maintain  a  sait 

&0THEB8.  against  the  United  States.    To  g^ve  him  the  benefit  of 

^-i*^ the  sc't  off  would  be  a  violation  of  the  prerogative  of  the 

United  Slates. 

Thb  Court  stop|)ed  the  counsel  for  the  United  Statc^^ 
upon  this  iiointy  saying  they  were  satisfied. 

S.  As  to  the  delivery  of  the  lli  bonds  to  the  attorney 
of  the  United  States,  it  was  said,  that  they  were  made 
payable  to  tlic  mai^shal  for  th(*  time  being«  and  ought  to 
have  been  delivered  to  his  successor.  That  in  taking  the 
bonds  he  acted  ofiicially.  He  could  only  sell  as  marshal 
whether  he  sold  for  cash  or  on  credit.  A  Plaintiff  may 
wave  a  rule  intended  for  his  benefit  and  authorize  a 
marshal  to  sell  on  crcdLL  He  had  no  authority  to  sell  as 
agent,  nv>r  had' he  any  ord:M*s  to  deliver  the  bonds  totl'ie 
attorney.  The  assent  of  the  comptroller  is  not  sulBci- 
cntly  found,  for  the  juroj'S  find  a  fact  in<;onsistent  with 
such  asseut,  viz.  that  tlie  comptroller  orrlered  him  to  de- 
liver them  to  his  so«'cessor*.  'Hie  violation  of  his  duty 
in  not  delivering  them  to  his  successor  was  prior  to  his 
delivery  of  f  hem  to  the  attorney. 

4.  As  to  the  question  wtiether  the  sureties  in  this  bond 
are  lial)lc  for  the  inoney  receiv<*d  by  Giles  after  the  re- 
vocation of  his  commission,  it  was  said  that  by  the  28tb 
section  of  th^  judiciary  act,  vol.  1,-  p.  67,  « every 
«  marshal,  wlien  removed  from  office,  shall  have  power, 
•<  notwithstanding,  to  execute  all  such  pr6cepts  as  may 
^  be  in  his  hands  at  the  time  of  such  removal/'  and  In 
case  of  tho.  death  of  any  marsi^al  his  deputies  shall  con- 
tinue in  oflicr',  unle^  otherwise  specially  removed,  and 
shall  exerute*the  same  in  tlienama  of  the  deceased,  until 
another  marshal  shall  be  ajipointed  and  sworn ;  and  the 
defaults  or  misfeasances  in  office  of  such  deputies  in 
ilie  mean  time,  as  well  as  before,  shaU  be  adjudged  a 
breach  of  Hie  condition  of  the  bond  givenf  as  before  direct- 
ed, by  the  marshal  who  appointed  them. 

Jlere  a  liability  is  imposed  upon  tho.s'oreties  which  is 
not  expressed  in  the  condition  of  the  bond. 
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The  words,  in  the  condition,  «  during  his  caniinuance  v.  states 
« in  the  said  nffke.^*  mean,  so  long  as  he  shall  have  a  itlio-        r. 
rity  to  act  by  virtue  of  the  saidofBcc.    So  far  as  i-e-     gilbs 
gjirdevi  tlie  execution  and  return  of  the  writ  otjieri/acia^  &oTUBa«. 
against  Jolin  Lanibf  his  authority  to. act  by  virtue  of  hid    — — 
oi&ce  continued  after  the  revocation  of  his  commission. 
Th.»  writ  was  not  complcti'ly  executed  until  it  was  re- 
turned fully  satisfied.,    Quo(id  lioc  he  still  continued  in  of- 
lice  within  the  meaning  and  intcnti'in  of  the  bond.  In  all 
the*.  ( HSi\s  citctl  bj  ihe  opposite  counsel,  tlie  time  w^  lim- 
ited bif  m,vit!i$9  and  not  by  sucli  a  ,i;cncral  expression  as 
tills.    The  act  of  cojigress  contemplates  a  course  of  duty 
and  intended  that  the  bond  should  rover  all  hisrespon- 
sihility,  ;ini|  no  doubMhe  parties  intended  to  give  such  a 
bond  as  the  act  required.     Congress  could  not  have  in- 
tended that  upon  the  removal  *)f  a  marshal,  pcrha])S  for 
wasting  the  public  money,  c4'  Tir  insolvency, -he  fthould 
still  go  on  to  collect  other  monies,  after  his  sureties  upon 
ills  official  bond  should  be  discharged  by  his  removal 
from  office. 

5.  As  to  the  payment  of  the  sum  of  6,238  didlars  and 
35  eents,  to  the  attorney  of  the  United  States,  it  was 
said,  that  the  district  attorney,  as  such,  has  no  authori- 
ty to  receive  tlio  public  money  collected  by  the  marshal. 
In  common  cases  the  authority  of  a»i  attorney  at  law 
arises  from  presumption,  and  is  limited  to  a  year  and 
day  alter  judgment,  in  which  time,  if  execution  be  not 
taken  out,  tlie  judgment  is  presumed  to  be  satis/ied. 
But  as  to  tlie  attorney  for  a  government  no  such  prc- 
sumptiim  of  authority  arises.  Fhe  United  States  is  con- ; 
sidered  as  a  moral  person  only,  and  can  only  act  by  pro- 
per organs  legally  appointed ;  and  their  acts  can  bind 
the  United  States  onlv  so  far  as  they  act  within  the  jjow- 
ers  given  them  by  law/  In  no  other  government  docs 
the  law  officer  receive  the  public  money  without  the  or- 
der of  the  treasury.  The  treasury  department  is  to 
manage  thewholeRscal  concerns  of  the  nation.  There 
is  no  exception  in  favor  of  the  attorncfy  of  the  United 
States,  fills  duty  is  only  to  support  the  claims  of  the 
United  States.  There  is  no  necessity  that  such  a  power 
should  he  lodged  in  his  hands.  He  gives  no  security. 
Why  should  the  money  be  taken  out  of  tlie  hands  of  a 
tesponsible  officer  and  given  to  one  not  responsible  ? 
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V.  STATES     But  tbis  payment  is  daimcd  as  a  credit^  and  it  is  a 

V.        suflScient  answer*  to  say*  Uiat  it  has  never  been  8:ibmit- 

GiLEs     ed  to  the  accounting  officers  of  the  treasury.    The  jury 

&OTHERS.  had  no  right  to  find  such  a  credit^  or  even  to  act  upon  it 

But  if  it  is  to  be  considered  as  a  payment  to  the  Uni- 
ted States^  still  it  does  not  appear  that  at  the  time  of  pay- 
ment it  was  applied  to  the  disharge  of  any  particular 
part  of  the  money  which  Giles  had  received.  The  Uni- 
ted States  have  therefore  a  riglit  niw  to  apply  it  to  such 
part  as  they  please^  and  this  Court  will  make  such  ap- 
plication of  it  as  will  be  most  bpneficia!  to  the  United 
States.  That  is  to  say^  if  the  Court  shall  be  of  opinion 
that  the  sureties  arc  not  liable  for  the  money  rec^ivi'd  by 
Gil<*s  after  his  removal  from'office,  they  will  apply  tliis 

{myment  to  that  part  of  the  debt,  and  leave  the  sureties 
iable  for  the  part  received  while  he  was  in  office. 

March  7th.    MseHL...ToDD9  J. 

Lu^QstOJTf  J.  delivered  the  opinion  of  the  Court  as 

follows :        ' 

This  is  a  joint  action  of  debt  on  a  bond  dated  the  9th 
of  January^  1801,  in  the  penalty  of^SOyOOO  dollars. 

The  condition  of  the  bond  is  as  follows  :  Whereas  the 
above  abound  .^qqila  Giles  hath  been  appointed  t?ie  mar- 
shal in  and  for  the  New  York  district,  in  pursuanc<'  of 
an  act,  entitled  <<an  act  to  establish  the  judicial  Courts 
of  tlic  United  States,**  noiV)  the  condition  of  the  preced- 
ing obligation  is  such,  that  if  the  said  A.  G.  shall,  by  him- 
self and  his  dcputii'S,  faithfully  execute  all  lawful  precepts 
directed  to  the  marshal  of  the  said  district  under  the  au- 
thority of  the  United  States  and  true  returns  make,  and 
in  a!l  tilings  well  and  truly  and  without  malice  or  par- 
tiality perfinnn  the  duties  of  the  office  of  marshal  in  and 
for  the  said  district  of  New  York  during  Ids  continuance 
iu  tliC  said  office,  and  take  only  his  lawful  fees,  then  the 
obligation  to  be  voidf  &c. 

General  perfonnance  is  pleaded  by  the  Defendants,  to 
which  a  replication  is  filed  assigning  six  breaches,  to  all 
•f  whieli  there  was  a  rejoinder,  sur-rejoinder  and  issue. 
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On  the  issue  joined  on  the  first  brearli  tW  Bpecinl  rxiv^  u.  statbs 
dirt  findSf  that  on  the  20th  of  Janizary,  laoo,  ihe  said  r. 
Vi'it  of  veniL  exp.  and  J?. /a.  ^9b  detivej  »h1  to  Gtks^  wEi<»j  oiles 
iiffore  he  proceeded  tcrexcrute  iti  was  auUioHzed  b^  the  jcotubrs. 
officers  of  the  treasury  to  sell  the  land  t»f  L^unb^  under  ■ 
said  Mritf  for  one  fouuli  part  of  the  purchase  mopey  in 
easily  one  fourth  part  payable  in  tuo  years  t'l oni  the  dmo 
of  sale,  uiif  fourth  part  in  thicf  }eais,  and  the 
other  fiHtrtli  p^rt  in  four  years,  with  iuti^icst  from 
the  time  of  Bale,  tfi  be  secured  bv  bonds  and  liinil- 
gagrs  payable  to  Giles  as  marabaU  or  to  the  mar- 
ehal  of  tbe  disitjct  for  the  time  bein^*  to  and  for  ttie  use 
of  the  Uuited  fetatea*  That  on  the  17t}»  of  Dccemter, 
ISOO,  Jubn  Stceict  being  conpti'uller  of  tlie  trcasyry,  did 
Instruct  and  order  Gibs  to  pay  intu  the  u^ce  of  discount 
and  Jr>|Kjfiit  of  t*f  lank  of  the  United  States  in  I^eV 
T*^rk,  to  tbe  credit  ol  the  treasurer  ofthr  Uniud  States, 
all  the  inomes  uhirb  n  ight  be  levied  from  tlie  pfopeily 
of  Lamb*  ipy  vijtu*  ot  Uie  said  mit  of  rend.  fxp.  and/. 
fa*  That  under  these  instructions  Giles  proceeded  to 
£etl  the  lands  of  Jobn  Lamb;  the  sales  of  ^hich  com- 
jneiiredon  the  26iU  of  iVovi  niber^  ISUOj  and  were  con- 
tinued until  lf:c  J5d  i»ri)eceinbcr  in  the  same  year.  That 
dtirinpf  the  Hales  and  art(*r\\ ardsy  and  bcfui*e  the  execu- 
tion of  the  bond  by  the  defendaptsj  Giles  received  froiu 
some  lif  the  purchasers  several  sums  amounting  to  S,71S 
dollars  and  98  cenfs^  and  no^  more,  nliirh  sums  were 
paid  as  the  fourth  of  the  purchase  tiiQiiey  of  tije  Um^n 
bought  by  them.  ,TI«at  Giles  has  never  brought  jhtcf 
Courts  or  paid  into  the  hank  either  of  tbe  i^^td  sumte«  6t 
50  dollaiiSf  whfch  was  ret  eived  on  tbe  20th  of  jBnua»v% 
1800,  on  a  sale,  by  Giles,  of  the  cUattfls  uf  LMraV*  or  ^f 
dyZl 3  dollars  and  98  cents,  and  that  he  never  was  re* 
quired  so  to  do  by  any  ohder  of  tbe  Di^ti  itt  Court 
That  while  Giles  was  mar?)lial  as  ^fiireKKidt  a  writ  of 
capias  ad  satisfadevduui  was  issued  out  of  said  Cc^urt 
and  deJivei*ed  to  him  against  Elias  Ili(  ks*  on  a  jaug^ 
mejit  recovered  by  the  United  States,  on  wbich  was  in- 
doi'Sed  a  direction  to  Giles  to  levy  the  sum  of  S&,i  56  dol* 
lara  and  38  centsi  besides  mai'shal's  fees  and  pounda|;e  j 
that  Hicks  was  arrested  by  Giles  and  in  cnstody'on  said 
writ  until  discharged  thereft-om  by  the  secretary  of  the. 
treasury  I  tbac  the  poundsige  fees  of  Giles  thereon,  if  any 
were  due,  Kave  not  been  paid  to  him  by  any  oni^,  ancf 
that  they  amount  if  due  at  alf^  to  419  dollars, and  57 
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v.  STATES  ccnls..  That  the  United  States  became  indebted  to  Giles, 

V.        while  marshal  as  aforesaid*  in  the  sum  of  8435  dollars 

€ii.ES     and  96  cents,  for  his  fc  es  and  services,  in  taking  tlie  se- 

&oTH£BS.x;ond  census  In  bia-district  and  fc«r  monies  paid  to  bis  as* 
II.  .11  sistants^  in  taking  the  said  census,  pursuant  to  tite  act 
in  such  case  made  and  provided,  which  sums  amount  to 
8,553  dollars  and  53  cen^,  in  part  payment  of  which 
G:lfs  retains  the  two  suras  of  50  dollars,  i^pd  of  3,713 
dollars  and  98  cents.  But  whether  in  law  h^. concerted 
tliem  to  his  own  use  contrary  to  the  form  add  eflfcct  of 
the  condition  of  the  said  bond,  the  jumrs  pray  the  advice 
of  the  Court  If  the  Court  shall  think  that  it  was  such 
a  conversion  the  junirs  assess  daniagt^s  on  this  breach 
at  3,76$  dollars  and  98  cents*  But  if  the  Court  shall 
be  of  opinion  that  soch  r^taiiiing  was  no  convei*sion  then 
thcjury  /say  that  hv  did  notronvert  the  same  to  his  use. 

2.  The  second  broachas  signed,  in,  that  Giles  havings 
on  the  17th  of  December,  1 800,  sold  other  lands  of  Lamb 
under  the  writ  afoi*esaid  for  the  further  sum  of  60,009 
dollai«,  reo^ivrd  the  said  sum  on  the  ^Oth  of  January, 
180i,  (which  was  after  the  execution  of  the  bond,)  and 
converted  and  disposed  of  the  same  to  his  own  use* 

On  the  issue  joined  on  this  breach,  the  jury  find  that* 
Giles  having  made  the  sah^s  as  aforesaid,  and  under  the 
instructions  ami  orders  aforesaid,  received  from  the  pur- 
chasers, aftei^.the  9th  of  January,  1801,*  and  before  the 
srth  of  March,  ISOi,  (wlien  he  went  out  of  ofBce)  the 
sum  of  1,683  dollars  and  5'i  cents ;  and  after  that  day 
the  sum  of  179I91  dollars  aiid  88  cents,  amounting  in 
the  whole  to  18,875  dollare  and  10  rents,  which  sums 
Ve!^  paid  by  the  purchasers,  as  the  cash  payment  which 
was  to  he  made  by  tlicm  for  the  land  so  purchased  (which 
sales  took  place  between  the  26th  of  November,  and  the 
23d  of  December,  1800.)  That  the  poundage  ai^d  diar- 
grs  due  to  and  paid  by  Gilrs,and  legally  chargeable SLgRinst 
thcprocceds  of  tbe«e  sales^  amounted  to  1,332  dollars  and 
85  rents  which  leaves  in  the  hands  of  Giles  the  net  sum 
of  17,^2  dollars  and  25  cents,  of  tbe  nionics  received 
by  him  after  the  9tli  of  January,  1801.  That  tm  the 
13th  of  April,  1$05,  he  paid  to  Edward  Livingston,  who 
was  district  attorney,  the  sum  of  6,238  dollars  and  35 
cents^  which  was  i*eceipted  for,  on  the  said  writ  of  exe- 
cution. That  it  was  then  and  yet  is  die  usage  and  prac- 
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(ice  within  the  said  district  for  the  marshal  to  pay  to  the  0.  btitks 
district  attorney  all  monies  levied  by  executions  issued        v. 
by  $he  said  attotmey,  in  suits  in  which  the  {Jnited  States     01X.B8 
are  PlaintiflTs*    That  this  pa}  ment  was  made  by  and  with  &othebs^ 
the  approbation  of  the  comptroller  of  the  treasury)  and  '' 

that  Giles  has  never  in  any  other  way  paid  the  said  last 
mentioned  sum  to  the  United  States^  or  brought  it  into 
Court  in  any  Other  wayi  than  by  paying  it  as  aft»rrsaidf 
to  the  district  attorney.  I'hat  as  to  another  part,  of  the 
said  sum  of  17«542  dollars  and  25  cents,  to  witt  tlie  sum 
of  4,479  dollars  and  68  cents^  Giles  retains  the  same  tor 
wardd  satisfaction  of  an  equsU  sum  duo  to  him  as  afore- 
said from  the  United  States*  Tliat  the  residue  of  the 
said  sumy  to  wit,  the  sum  of  6,824  dtJIars  and  22  cents^ 
Giles  retains  to  this  day.  B^:t  they  pray  the  advipe  of 
the  Court  whether  Giles  converted  to  bis  own  use,  con. 
traiy  to  the  condition  of  the  saifl  bond,  the  said  several 
sums  of  6,238  dollars  itnd  35  cents,  4,479  dollars  and  6S 
centSy  and  6^824  dollars  and  22  cents. 

1.  If  he  converted  all  of  the  .«aid  sums  contrary,  &c. 
then  they  assess  damages  at  20,613  dollars  and  12  cents. 

2*  If  be  did  not  convert  the  said  sum  of  6,238  dollars 
and  35  cents,  p^d  to  Livingstoni  but  ccmverted  the  other 
two  sums,  then  they  assess  damages  at  14^374  dollars  and 
77  cents. 

3,  If  he  did  not  convert  the  two  fii*8tsums,  to  wit,  the 
sum  of  6f^S  dollars  an^l  35  cents,  and  4,479  dollars  and 
68  cents,  but  did  convert  the  sum  of  6.8-24  <lollai*s  and 
22  cents,  to  his  own  use^  tlien  they  assess  damages  at 
9^895  dollars  and  9  cen^.    ' 

4,  If  Giles  did  not  convert  to  his  own  use  the  sum  of 
6,824  dollars  and  22  cents,  but  did  convert  the.  other  two 
sums,  then  they  iasscss  damages  at  10,718  dollars  and  S 
cents* 

5.  If  Giles  did  not  cojn^rt  to  his  own  use  the  said  sum 
of  4,479  dollars  and  68*  cents,  but  did  so  convert  the 
other  two  sums,  they  assess  damages  at  16,133  dollars 
and  44  cents. 

6.  If  Giles  didnot  convert  to  bis  own  use  the  two  sums 
VOL.  IX.  30 
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t.  STATES  o(^f^79  dollars  and  68  centS)  and  6982^  dollars  and  82 
V.       cents,  bat  did  so  convert  the  oilier  sum  of  6,838  dollars 
GILES     and  35  cents,  tSen  the  damages  are  assessed  at  6|838 
&  OTHERS,  dollars  and  35  cents. 


7.  If  Giles  did  not  so  convert  the  two  sums  of  6,888 
dollars  and  55  cents,  and  6»8i4  dollars  and  88  cents,  but 
did  so  convert  the  other  sums  of  4,479  and  68  cents,  they 
then  find  damages  to  the  amount  of  4,479  dollars  and 
68  cents. 

8.  If,  in  the  opinion  of  the  Court,  Giles  converted  nei- 
ther of  those  sum"-,  to  his  own  use,  contrary  to  the  effect 
of  tlie  said  condition,  then  the  jury  find  that  he  did  not 
80  convert  either  of  them. 

On  tiie  issue  joined  on  the  fourth  breach,  tlie  follow- 
ing facts  appenr  on  tiie  special  verdict.  That  on  the  1st 
of  February.  1801,  Giles  had  in  his  hands,  as  marshal, 
14  hr>n(l!^,  described  in  assi/j^ning  the  fouiib  breach,  be- 
lonp^ing  to  th«»  Pl^intiffH.  That  uilrs  continued  marshal 
until  I  ho  87th  of  March,  1801,  when  he  was  duly  remov- 
ed and  disTnissed  fVom  ofltcc.  and  John  fiwartwout  on 
the  same  day  appointed  roat*slia1  of  the  said  district  in 
kis  place,  who  continued  marshal  until  the  commence- 
ment ofthis  s'lit  That  the  said  bonds  continued  in  the 
hands  of  Giles  until  the  3d  of  January,  1803,  when  they 
wei*e  delivered  by  him  to  Edward  Livingston  who  was 
then  district  attorney,  by  and  with  the  assent  and  appro- 
batfon  of  the  comptroller  of  the  treasury.  Tliat--on  the 
181h  of  January,  1803,  Gabriel  DuvrI  being  comutroller 
of  the  treasury,  as  such  did  instruct,  order  and  direct 
GiltMi  as  late  marshal!  to  deliver  immediately  the  suid  14 
bonds  to  the  said  John  Swartwout  hi«i  successor  in  office, 
which  lie  did  not  do.  If  tlio  Court  shall  think  this  was 
a  conversion  of  these  bonds,  the  jury  ass^^ss  damages  at 
5,853  flonai-s  and  73.  K  the  Court  think  otherwise  the 
jury  find  it  to  be  no  conversion. 

On  the  subject  oPthe  fifth  breach/it  is  found  that  Giles 
on  the  isf  of  September.  1800,  received  as  marshal  309 
dollars  and  87  cents%  on  an  execution  issued  against  ona 
Ricltard  Capes  at  the  suit  of  the  Plaintiffs,  which  he  re- 
tains towa}*ds  satisfaction* of  an  equal  sum  due  from  them 
to  him.'  If  this  be  deemed  a  conversion  by  the  Courts 


FEBRUARY  TERM  1815.  8S5 

.  the  jury  assess  damages  at  309  dollars  and  87  cents,  v.  states 
But  if  Uie  Court  shall  not  think  so,  then  the  jury»  on  this        v, 
breach,  ftnd  for  the  Defendants.  gil^s 

&0THRB9« 

It  is  certified  that  the  Circuit  Court,  vrere  dirided  in  .  ^ 

opinion  on  the  following  p<iints  arising  on  this  record. 

1.  Whether  judgment  should  be  given  for  the  Plaintilb 
or  for  the  Defendants  as  to  the  sum  f  if  3,763  dollars  and 
98  cents,  being  the  damages  assessed  upon  the  first 
breach  assigned. 

2.  The  like  question  as  to  Uie  sum  of  20.613  dollars 
and  12  cents,  being  the  first  sum  assissed  as  conditional 
damages,  on  the  second  breach. 

3.  The  same  qnestion  as  to  the  sum  of  1^9374  dollars 
and  77  cents,  being  the  second  sum  conditionallj  assessed 
on  the  second  breach. 

4.  The  like  as  to  ilie  sum  of  9«89S  dollars  and  99 
cents,  being  the  third  sum  assessed  conditionally  on  the 
second  breach. 

6.  The  like  as  to  the  sum  of  10,718  dollars^and  3 
cents,  being  the  fourth  sum  assessed  on  the  second 
breach^ 

6.  The  like  question  as  to  the  sum  of  16,133  dollars 
and  44  cents,  being  the  fifth  .sum  assessed  on  the  second 
breach. 

7.  The  like  question  as  to  the  sum  of  6,238  dollars 
and  35  cents,  being  the  sixth  sum  assessed  on  the  second 
breach. 

8.  The  like  question  as  to  the  sum  of  4,479  dollars 
and  68  cents,  being  the  seventh  sum  assessed  on  the  se- 
cond breach, 

9.  The  like  question  as  to  the  sum  of  5,255  dollars 
and  73  cents,  being  the  damages  assessed  on  the  fourth 
breach. 

10.  ;The  like  question  as  ta  the  sum  of  809  dollart 
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€4  STATES  und  87  centSy  being  the  damiages  assessed  on  the  fifth 
V.       breach.  • 

GILRS 

&0THEB9.     The  first  point  on  which  the  direction  of  this  Court 
«—*——»  is  askedf  wUl  require  a  decision  ot  the  following  ques- 
tions. 

1*  Had  OiIe«  a  right  to  retain  out  of  the  public  mo- 
nies in  his  hands  any  sums  which  might  be  due  to  him 
for  his  services  or  for  advances  made  bj  him  as  mar- 
shal? 

2.  Are  the  Defendants  liable)  under  the  condition  of 
their  bond*  for  the  two  sums  of  50  dollars,  and  of  d^TlS 
dollars  and  98  cents,  nceived  by  Giles,  ths  first  sum  on 
the  ^tli  or  January,  1800,  and  the  other  on  some  day 

Srior  to  the  9th  of  January,  1801,  which  is  the  date  of. 
leir  bond  ? 

The  act  of  congress  providing  for  the  settlement  of  ac- 
counts between  the  United  Stales  and  the  receivers  of 
public  monies,  is  so  explicit  as  to  prtrclude  every  diffi- 
culty in  deciding  on  the  first  question.  The  third  sec- 
tifin  of  the  law  provides,  that  where  a  suit  sliaU  be  insti- 
tuted against  any  person  indebted  to  the  United  Statrs^ 
the  Court  shall  grant  judgment  at  tlie  return  term,  on 
motion,  unless  the  Defendant  shall  in  open  Court  make 
oatli  or  aflirmation  tliat  he  is  equitably  entitled  to  credits, 
which  had  been,  pi*cvious  to  the  commencement  of  the 
suit,  submitted  to  the  couMideratirm  of  the  accounting  of- 
ficers of  the  treasury,  and  rejected,  specifyirig  each  par- 
ticular claim  so  rejectrd  in  the  affidavit.  The  next  sec- 
tion declares  that  in  suits  between  the  United  Stales  and 
individuals,  no  claim  for  a  credit  shall  be  admit  fed  upon 
trial  but  such  as  shall  appear  to  have  been  submitted  to 
the  accounting  officers  of  the  treasury  for  their  examina- 
tion anfl  by  them  disall^iwed,  unliss  it  shall  appear 
that  the  DeiVndant  at  tlie  time  of  trial  is  in  possession  of 
vouchers  not  before  in  his  jwwer  to  procure,  and  that  he 
was  prevented  from  exhibiting  a  claim  for  such  cre4llt  by 
absence  from  the  United  States,  or  by  some  unavoidable 
accident. 

It  is  clear  then  tliat  if  this  had  been  an  action  against 
Giles  for  monies  received  by  him  as  marshal^  he  could  not 
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have  availed  himseir  of  any  credit  against  the  pi|bUc,  v.-ssrxTEfi 
however  well  founded  the  claim  might  be,  unless  lie  had        v. 
previously  submitted  his  tilie  to  such  a  credit  to  the  ar-     gii^es 
counting  officers  of  the  treasury  and  they  had  rejected  the  &oth£B8. 
8am:^9  or  unless  he  Iiad  been  prevented  from  so  doing  by  — — .— 
one  of  the  accidents  mentioned  in  the  law. 

On  this  subject  the  special  verdict,  on  the  issue  joined 
on  the  sixtl)  breach,  finds  tliat  Giles  did  not  render  to 
the  auditor  of  the  treasury  all  his  accounts  and  vouch- 
ers for  the  'expenditure  of  monies  received  by  liim  as 
marshal  as  aforesaid. 

If  then  in  a  suit  against  Giles  himself,  a  claim  for  these 
credits,  under  existing  circumstances,  could  not  be  sus- 
tained, neither  ran  it  in  an  action  on  this  bond,  without 
permitting  the  D«  fendants  to  do  indirectly  what  the  mar- 
ahal  could  not  have  done  directly,  and  in  this  way  avail 
themselves  of  wliat  the  la\v  seems  to  regard  as  a  default^ 
or  at  least  a  negligence  on  (he  part  of  their  principal. 

We  are  next  to  consider  whether  the  Defcndscnts-are 
liable  for  the  sum  of  50  dollai*s,  and  the  sum  of  3,713  dol- 
lars and  98  cents,  received  by  Giles.  The  first  sum  was 
Kiceived  on  the  Mxh  of  January,  1800,  cnthe^./c.  and 
vend*  exp.  issued  against  the  estate  of  John  Lamb ;  and 
the  other  was  ntceived  on  the  same  writ  after  the  27th 
of  November,  1800,  but  before  the  date  of  the  bond  upon 
which  the  action  is  brought. 

It  is  contended  by  the  Defendants  that  tlic  retaining 
of  monies  which  were  itsceivcd  by  Giles  anterior  to  the 
date  of  the  bond,  cannot  be  considei*ed  a  conversion  by 
him  within  the  terms  of  its  condition  ;  wliile  the  Plaintiffs 
on  the  contrary,  maintain  that  as  these  sums  were  in  his 
hands  at  the  time  of  its  execution  and  have  not  been 
paid  over  to  this  day,  his  official  delinquency  i^t  ipade 
out  within  the  meaning  of  this  instrument,  and  the  res- 
ponsibility of  the  Defendants  tliereby  established. 

On  this  point  two  of  the  judges  think  that  the  conver 
sion  of  these  sums  by  Giles  was  complete  by  his  not  pay- 
ing them  into  the  hank,  agr^ably  to  the  directions  of  the 
comptroller  of  the  treasury  under  which  he  acted  and 
that  this  having  taken  place  prior  to  the  execution  of  the 
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V.  STA.TES  bond  the  Defendants  are  not  liable  therefor  within  th*- 

r/       terms  of  its  condition  which  are  entirely  prospective. 

GILES     Two  other  members  of  the  Court  are  of  opinion  that  no 

fcoTiiBRs.  demand  apiiearin.i^  on  tin*  record  to  have  been  made  on 

_^  the  marshal  for  tht-sc  sums*  either  by  rule  of  Court  or 

otherwise,  no  convers'um  of  thrm  is  made  out;  and  ihat 
therefore  the  Defendants  are  no't  liable.  The  other  two 
judges  think  chat  although  these  two  sums  were  received 
before  the  date  of  the  b<ind,  yet  as  tiiey  remained  in  the 
hands  of  the  marshal,  afterwards,  and  have  not  be^^n  paid 
over  to  this  day,  the  Defendants  are  accountable  tat 
(hem. 

Judgment  must  therefore  be  rendered  (br  the  Defen- 
d?.nt8  as  to  the  suin  of  3,763  dollars  and  98  cent<t,  being 
the  damages  assessed  upon  the  first  breach  assigned. 

The  next  question,  on  which  the  Court  below|Wa8  di- 
vided, related  to  the  sum  of  20,613  dollars  and  li  ceniSf 
lieing  the  fii'st  sum  assessed  as  conditional  damages  upon 
the  second  breach. 

By  recurring  to  the  special  T^rdict  it  appears  that 
Giles  having  had  9^  fieri  facias  put  into  his  hands  on  the 
^th  of  January,  1800,  against  the  real  estate  of  John 
Lamb,  was  directed  by  the  officers  of  the  treasury,  to 
make  sales  of  it  for  one  fouith  of  the  purchase  money  in 
cash,  and  for  the  other  three  fourths  on  certain  credits 
and  sixurities  s))erificd  in  said  instructions.  These  sales 
commenced  on  the  26th  of  November,  1800,  and  contin- 
ued until  the  23d  of  December,  following. 

After  the  9th  of  Janua.iy,  1801,  and  before  he  went 
out  of  ofllce,  which  was  the  27th  of  March,  following, 
Giles  received  of  the  piii*chasers  of  LambVertate,  1,685 
dollars  an(V52  c^nts.  and  after  that  day  the  sum  of  17,191 
dollai's  and  58  cents,  amounting  in  the  whole  to  18,875 
dollars  and  10  cents.  Deducting  the  poundage  and 
charges  which  the  special  verdict  finds  to  be  UgaUtii 
ckargeatfU  against  this  sum,  there  was  left  in  Giles  hands 
the  net  sum  of  17,542  dollars  and  25  cents,  of  the  monies 
received  by  him  after  the  9th  of  January,  1801.  On  thct 
13th  of  April,  1803,  he  paid  to  E.  Livingston  who  Was 
dri^trict  attorney,  with  the  assent  and  approbation  of  the 
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comptroller  of  the  trea/surjy  the  sum  of  6fZSS  dollars  and  ir«  STATsa 
55  cents*  V. 

GIU8 

Before  we  examine  into  the  deductions  claimed  by  the  Mothers. 

Defendants  against  the  suvns  received  Uy  GiM  foi*  cash — 

payments,  it  will  be  neces8at7  to  settle  for  what  portitm 
ot  these  sums  they  are  chargeable  under  the  condition  of 
their  bond. 

Of  these  sums  a  majority  of  the  Cotut  think  they  arc 
liable  for  the  sum  of  l^SSS  dollars  and  5t  cents,  wliTh  was 
recctred  between  its  execution  and  tbe  marshal's  dismis- 
sion from  office. 

Are  they  also  re<*porsibIe  for  the  sum  of  17.191  dbllars 
and  50  cents,  which  uas*  received  by  Giles  after  pother 
marshal  came  into  office  ? 

rthe  bond,  on  whioh  this  sction  is  brought  having 
been  given  f<;r  the  faitltiul  performance  of  the  duties  of 
Giles  as  marshal,  (/fcmi;  Ai^  conHnvaiice  in  offic^.f  two  of 
the  judges  are  of  opinion  tliat  hm  sureties  are  not  liable 
for  the  conversion  of  the  last  mentioned  sum  which  took 
place  after  he  was  out  of  office  by  not  paying  it  ss  direct^ 
ed  by  tbecomptnrtlerofthetiraNUiy.  Two  of  the  judges 
do  not  consider  the  finding  of  tiie  jury  as  fixing  upor| 
Giles  a  conversion  of  this  sum  at  any  time,,  in  as  much 
as  it  does  not  appear  tliat  he  was  cvci*  demanded  to  pay 
the  same  into  Court,  or  in  any  other  way.  TJie  other 
two  judges  arc  of  opinion  that  the  marsltnl,  being  autho- 
rized to  do  certain  acts  even  after  his  removal  from  of- 
fice, the  condition  (^f  the  bond  embraces  defaults  commit- 
ted after  such  dismission,  as  well  as  before,  and  that  the 
Defendants  arc  therefore  liable  for  the  said  sum  of  17.101 
dollars  and  50  cents,  although  received  by  Giles  iifter.be 
ceased  to  be  marshal. 

It  is  however  the  opinion  of  a  majority  of  the  Court^ 
that  th6  Defendants  are  not  so  liable  tinder  this  bond. 

Another  question  arises  under  this  opposition  of  opi- 
nion in  the  Circuit  Couii: ;  and  that  is  whether  the  pay- 
9ient  to  Edward  Livingston  iu  Aprils  1803,  was  a  jmy- 
Aient  to  the  United  States  ? 
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u.  STATES     It  18  supposed  that  this  payment,  being  made  contrary 

V.        to  the  comptroller's  order  of  the  17th  of  Decemh^^rf 

GILES     I8OO9  which  was  to  pay  all  monies  rt^eived  under  this 

&OTHERS.  execution  into  the  branch  bank^  at  New  York^  cannot  be 

-»-^  regarded  as  ralid. 

It  is  true  such  instructions  are  found  by  the  jury  >  which 
certainly  do  not  authorize  such  payments  yet  it  is  also 
found,  possibly,  froni  some  subsequent  instructions  of  the 
comptroller*  which  .do  not  appear,  or  at  any  rate  from 
evidence,  which  must  have  satisfied  the  jury,  that  such 
payment  was  made  with  the  assent  and  approbation  of 
the  comptroller  of  the  treasury.  This  finding,  correct 
or  not,  must  conclude  the  Court ;  and  it  has  only  to  say 
whether  a  payment  be  good  if  made  under  such  autiior- 
ityv 

The  comptroller  isaMthorizenlby  law, « to  direct  prose- 
cutions to  be  commenced  for  all  debts  due  to  the  United 
States/'  During  such  prosecutions  ho  gives  directions 
how  they  shall  be  conducted,  and  how  the  rotmies  recover- 
ed shall  be  paicL  If  therefore  he  directed,  or  assented  to, 
the  payment  to .  Livingston,  it  is  difficult  to  say  that 
Giles  erred,  or  was  guilty  of  any  fault,  either  in  pursu- 
ing his  instruction,  or  in  making  a  payment  with  his  as- 
sent and  approbation. 

It  yet  remains  to  settle,  under  this  branch  of  the  divi- 
sion of  the  Circuit  Court,  bow  the  payment  to  Livings- 
tim  is  to  be  applied.  For  altjioiigh  the  sum  paid  to  him 
is  inuch  greater  than  the  sum  of  1,683  dollars  and  52 
cents,  for  which  It  is  decided  that  the  Defendants  are 
liable,  the  benefit,  which  they  may  derive  from  such  pay- 
ment. Mill  depend  in  some  tneasure  on  the  manner  of  its 
application. 

It  does  not  appear  that  any  direction  was  given  by 
Giles,  or  that  any  elecllon  was  made  by  either  fwif  bow 
it  should  be  applied.  Nothing  more  is  known  tban^  that 
Giles,  being  thenindebted  to  a  much  larger  amount  for  mo- 
nies received  at  difierent  times  under  the  execution 
against  the  property  of  Lnmb,  made  this  payment  with- 
out declaring  what  particular  item  in  the  account  of  the 
Unlte<|  States  i^inst  him  should  thereby  be  discharged^ 
If  there  be  no  designation  how  a  sum  paid  On  account 


VEBRUART  TEJRM  iSi9.  tti 

Am  he  credited^  ana  there  be  sureties  for  part  ef  tlie  v^  BtlT^ 

debt^  as  was  the  case  here/ it  se^ms  relisonable  to  some        v» 

of  the  judges  to  let  them  have  the  benefit  of  it,  by  apply-     oiles 

in^the  credit  iu  such  a  way  as  to  exonerate  tiienif  so  far  &OTUBR89 

as  tbe  suni  paid  shall  be  sufficient  for  that  purpose.    If 

i^gaird  be  had  to  the  order  of  time  in  vhich  the  monies 

If  ere  receiyed  by  Gi1e«»  it  miU  be  seen  that  the  sum  of 

5,76a  dollars  and  98  rents,  which  is  the  first  sum  for 

which  he  is  in  arrear,  was  received  by  him  prior  to  the 

9th  of  Januaryf  I8O1 ;  and  the  next  sum  for  which  h^  is 

accountable,  to  wit :  the  sum  of  1,68a.  dollars  and  52 

cents^  came  intf)  his  hands'  after  that  day,  but  pi*eviuu^ 

to  thd  27th  of  March,  1801«  and  after  this,  other  monies 

were  received  by  him.    Thrse  two  sums  together  are 

not  equal  to  the  payment  which  was  made  to  Liviilgston* 

Following  this  order,,  the,  sum  for  which  the  Defen- 
dants are  liable  being  among  the  first  that  were  receiv-* 
«d,  'and  being  rcroverable  with  interest  on  their  bond^ 
would  on  this  principle  he  extinguislied  by  the  first  pay- 
ment if  it  were  sufficient,  as  was  the  case  here,  to  dis- 
cbarge all  the  m«»tiies  whtch  had  been  received  prior  to 
the 'receipt  of  the  sum  for  which  the  Defendants  are  an- 
swerable, and  that  also.*  'But  this  is  not  tbe  opinion  of 
a  inajority  of  the  jiidg'S.  Tliey  think,  and  such  is  thc^ 
Vision  of  the  Court,  tfiat  the  United  States  have  jr.et  a 
right  to  apply  tliese  payments  in  a  way  most  beneficial  to 
themselves  and  so  aus  not  to  extingni««h  the  Sum  of  1,685 
dollars  ami  B^ce^ts^  for  which  the  Defendajnts  are'  ac« 
toontable. 

llie  Cinrt  then  Is  of  opiniira  Uiat  judgitiefit  must;  be 
giyeur  foi'  the  Defendants  apl  to  the  sqm  <>f  20,61 3  doHara 
and  it  cevftB#  bein^tlie  first  sum  assessed  as  conditional 
damages  upoti  the'second  breach. 

Judgment  must  in  like  manner  be^  giten  for  the  De- 
fendants as  to  all  the  other  sums  assessed  as  conditional 
damages  upon  the  second  breach. 

It  is  next  to  be  decided  whether  the  conditional  dama- 
^  of  5,255  dollars  and  7S  cents,  assessed  on  the  fourlli 
ireach  be  recoverable  against  the  Defendants, 

These  difmages  are  |^ven  in  consequenca  of  a  suppot- 

VOL.  n^  Si 
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t.  tTiTBS  ed  conversion  by  Giles  of  the  fourteen  bonds  motioned 
V.        in  the  special  verdict.    But  it  being  found  that  these 
GILES     bonds,  were  deliv(*red  to  Edward  Livingston^  by  and 
&0TBBR8.  with  the  assent  and  approbation  of  the  comptroller  of  tlie 
— V— treasury,  the  Court  is  unanimously  of  opinion,  for  rea- 
sons aliWdy  assigned,  that  such  delivery  was  no  con- 
version of  these  bonds  by  Giles,  and  that  therefore  judg- 
ment must  be  rendered  ifor  the  Defendants^  as  to  thJD 
said  sum  of  B^^o  dollars  and  7^  cents,  being  the  dama* 
ges  assessed  as  aforesaid  on  the  foui«th  breach. 

The  last  qtiestion  which  is  submitted  to  us  regards 
the  sum  of  309  dollars  and  87  cents,  which  it  appears 
by  the  finding  under  thr^  fifth  breach  assigned,  was  re- 
ceived by  Giles  on  the  first  of  September,  1800,  on  an 
execution  at  the^uit  of  the  United  States,  against  Rich- 
ard Capes,  which  was  retained  by  Giles  towards  satis- 
faction of  an  equal  sum  due  to  him.  This  sum  being  rer 
ceived  prior  to  tlie  execution  of  the  bond,  must  be  re- 
garded within  the  reasons  assigned  for  not  considering 
th(^  Defendants  liable  for  the  two  sums  of  50  dollars  and 
of  3,713  dollars  and  98  cents,  herein  before  menUone^, 
and  Judjsrment  must,  accordinglv^  in  the  opinion  of  a 
majority  of  the  Court  be  given  for  the  Defendants,  as  to 
the  saifl  sum  of  309  dollfirs  and  87  cents,  being  the  da- 
mages assessed  upon  the  fifth  breach. 

It  will  be  si^n  that  the  Court  is  of  opinion  that  the 
Defendants  are  liable  under  their  bond  for  the  sum  of 
1,683  dollars  and  5^  cents,  which  was  recetved  by  the 
marshal  after  its  execution,  and  before  he  went  out  of 
ofli<*e ;  bat  by  not  />ne  of  the  findings  on  the  diiR*rent 
breaches  assigned,  8oes  it  appear  to  have  been  contem- 
plated that  this  sum  alhne  mig^t  be  recoverable  in  this 
action,  anH.  accordingly  no  conditional  damages  are  as- 
sessed to  suit  that  stat^  of  the  case. 

The  Court  therefore  can  only  give  its  directions  as  to 
the  questions  submitted  to  them,  which  are^ 

That  it  mmt  be  certified  to  the  Circuit  Court  fmr  th« 
district  of  New  York  in  the  second  qrcuitf 

1.  That  judgment  roust  be  given  for  the  Defendants 
as  to  the  sum  09763  dollars  and  98  ceats^  being  the  dt' 
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naf08  asaeaaed  apon  the  flrat  breach  of  flie  condition  of  v»  btatb* 
tkb  bond  aaaigned  in  t|ie  replication  of  the  MaintiflBk  v. 

GlLBa 

9L  That  judgment  must  be  given  for  the  Defen- &.0TUMts« 
danta  aa  to'  the  aeveral  suma  of  20,613  dollaiv  and  12  — ~— — 
centa*  of  l^»d7^  dollara  and  77  cents,  of  9,895  dollara 
and  09  cents,  of  10«7ia  dollara  and  03  cents,  of  16433 
dollara  and  M  cents,  of  6,S38  dollars  and  35  cents,  and 
of  4,479  dollars  and  68  cents,  being  the  several  suns 
asaeaaed,  aa  conditional  damages  on  the  aecond  breach. 

8.  That  judgment  muat  be  given  for  the  Defendants^ 
for  the  sum  of  5,255  dollar^  and  73  cents*  beinig  the  da- 
Hiagea  aaaeased  upon  the  fourth  breach,  sind 

4.  That  jodgmeni^  ^luat  be  given  for  the  Defendanta 
for  tiie  sum  of  30f  dollara  arid  87  ccnta/  being  the 
d^magea  assessed  upon  the  fifth  breach* 


THE  UNITED  STATES  v.  JOB  L.  BARBER.       1815. 

f 
4ilMRl..«.T0DD,  J. 

THIS  was  a  case  certifled  from  tiie  Circuit  Court  Fut  «tfUe  wl 
for  the  district  of  Vonpoi^t,  t^e  opinions  of  the  ju^^  of  proviiioiM,  or 
which  Court  were  opposed.  vM-^^hSlitte 

ineaniiigofUM  ' 

Barber  was  indicted,  ^  t^  th$t  be.  being  a  citizen  ^dbe'^T^ 
of  the  United  Statea,  and  inhabiting^lie  same,  with*  force  juir,  isia,  to 
«id  arms,  at,**  &c.  <*  did  attempt  to  transport  over  land  H^'^JJ^ 
thirtj  head  of  fat  cattle  wliich  were  then  abd  there  arti-  {i^  proceed, 
des'of  pmvision  and  munitions  of  war,  and  were  all  ^^  i"*^^*^ 
the  value  of  300  dollars,  from  a  place  in  tlie  United  ^i^l^of  ^ 
Statea,  to  wit:  from  Berkshire,  in  the  said  district  of  UnkedSuteib' 
Vermont,  to  a  place  in  the  province  of  Lower  Canada,  JJjJpSSt.^**^ 
to  wit :  to  iSt  Armons,  in  the  province  aJToresaid,  con- 
trary to  the  form,  force  and  effect  of  the  statute  of  the 
United  States,  in  such  case  made  and  pnivided,'*  &c. 
There  waa  another  count  in  which  he  was  charged  with 
tiie  ji^^tual  transportatiiin  of  them.  After  a  verdict  against 
him,,  h^  obtained  a  ru|e  to  shew  cause  wli^  judgment 
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V.  tT^TEs  9hoidd  n3t  be  arrestecif  because  fat  cattte  were  neither. 

IP.        provisions  nor  munitions  of  war  wiChin  the  meaning  oif 

jroB  i^    tiie  act  of  congresst  entirled  <«  an  act  to  prohibit  Ameri- 

BABBSB.  ran  vessels  from  proceeding  to  or  trading  with  the  ene-* 

■  ',.       mies  of  the  United  States^  and  for  other  purposes''  or 

any  other  act  of  congrescr* 

B7  the  second  section  of  die  act  referred  to,  which  was 
approved  on  the  QthofJuly^  iSiS,  voL  11,  p.  300,  k  is 
enacted,  «  that  if  an>  citizen  nf  Uie  United  States,  pr 
person  inhabiting  the  same,  shall  transport  or  attempt 
to  transport,  over  tand«.or  oUierwise,''  **  naval  or  mili- 
tary stores,  arms  or  the  munitions  of  war,  or  anif  arHdt 
ofprovisiouf  frim  any  plaee  of  the  United  States,,  to^any 
place  in  Upper  or  Lower  Canada,  Nova  Scotia  or  New 
Brunswick,"  «  the  person  or  persons  aiding  or  privy  to 
the  same  shall''  <^  he  considered  as  guilty  of  a  misde- 
meanor, apd  be  liable  to  be  fined  in  a  sum  not  exceedlog 
five  hundred  dollars,  and  imprisoned  for  a  term  not  ex- 
ceeding six  months,  in  the  discretion  of  the  Court*" 

JtfarphTtiL   JbsewU-TciDDf  !• 

ThisCourforderedittobecertifledtothe  Circuit  Conrt» 
that  it  is  t^ie  opinion  of  tfiis  Court  that  fat  rattle  are 
provisions,  or  munltlf>n8  of  war,  wiiliin  the  traie  intent 
and  meaning  of  the  act,  entitled  <•  an  act  ta  prohibit 
<<  American  vessels  from  proceeding  to  or  trading  with 
**  the  enemies  of  the  United  States  and  for  other  pur« 
«<  poses." 


48jg^        THE  SCHOONER  ADELINE  AND  CARGO. 

lUroh       3d.  -=■ 

A  A  •-.  THIS  was  an  appeal  fi^m  the  sentence  of  the  Cfr- . 

^"'^iJ^.c^it  Court  for  the  district  of  New  York; 

tural  may  be 

pSj^t  '5  "^^  American  letter  of  marque,  schobner  Adeline. 
Mivagts  ai.  sailed  from  Bourdeaiir  for  the  United  States  with  a  car- 
though  uie  u-  go,  owfied  in  part  by  citiasens  of  the  United  Stales,  and 
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in  part  by  French  snbjectB.  On  ^e  14th  of  March*  thb 
i81>,  8hr  was  captured,  in  the  bay  of  BiHcayt  by  a  Bri-  feu  (Oivbk 
tish  Bqiiodron*  who  put  a  p>nze  creu  on  board  and.  or-  ADKLink^ 
Arrcd  hf5r  for  GibnilJar.  Afttr  being  six  day^  in  the  —  — — 
possrasion  of  the  British  she  was  re-caiituredy  near  Oi-  ^  pr«yt«»- 
bralter,  by  the  American  privateer  Expedition,  who  put  h*2r*|ir5te  5 
a  crew  onboard  an^  ordered  Iter  for  the  United  States  ^m-,  MnidoM 
where  she  arrirt'd  and  was  libellcdy  with  licr  cai*go,  bj  JI^*.^*|^ 
the  re-captors,  in  the  district  Court  atKew  Tork»  aspiize  m  «b'  incyieiit 
of  war/  The  vessel  was  clatmed  by  citizens  of  the  Uni^  ^- •'*^**^^^ 
ted  States  residing;  tbei'ein*  as  was  also  part  of  her  cargo,  a  t^T  a^^idA^ 

111    ougf.t  to 

Another  part  of  tlie  cargo  was  claimed  by  French  ^I^J^^t^ 
snbjerts  residenf  in  the  Unitpd  States*  Another  part  time  of  ihip. 
by  Frenrli  subjects,  resident  in  France.  Another  pdrt  S^Sf'tSti^' 
by  citizens  of  the  United  States*  resident  in  Prance,  of  eat>rare»diri 
Another  part  by  French  subjects  whose,  residence  ^"^^^^  ^^I?|^  ,^jl. 
not  statedf  and  another  part,  byTittzens  of^the  United  S,  beioof  to 
Statest  whfse  residence  was  not  stated,'  and  another ^  ciaimaiit» 
part  by  "  alien  friends''  without  stjtting  of  what  nation,  i„!iy  |„'"S£* 
or  where  resident.  Some  of  the  claims  stated  the  pro-*  mi>eei  b  not 
perty*  at  the  time  of  capture  to  belong  to  the  jiersons  5**^  ^^g^ 
therein  mentioned^  and  did  not  state  to  whom  it  belonged  vHby  uuagent^ 
at  the  time  ot shipment.  ^tuffeitnt. 

'^  ■  if  the  pi  met* 

pal  be  within 

The  district  Court  condemned*  as  good  prize,  ail  tl^e  ^^  ooonirr, 
property  own^d  by  Frenchroi-n  and  other  persons  resi  JSioMi^^ 
dent  in  Fran4*e,  and  all  the  pro]^Ky  of  those  persons  unee  from  the 
who9e  resdenre  was  not  *staVd ;  and  ,re45toi'od  all  the [^'^fl,®"^^^ 
propeKy  belonging  to  persons  resident  iif  the  United  iwbie  lo'raeh 
States,  upon  payment  of  one  stxtf^  -fir  salvage.    The  objections 
vessel  was  restored,  by  con^^nt  of  parties,  on  payment  quiSc^„""iJ;; 
of  one  luUf  for  salvage.    The  sentenre  was  affirmed  pro  ^he  parties  m 
forma,  by  consent,  in  the  Circuit  Coon.  it^,  a!?Sj^ 

tiont  will  not 

The  re-captors  appf^aled  as  to  the  rate  of  •«lvage,gj^»«  *>» 
which  tliey  contend<Hl  ought  to  have  been  one  half,  and  By  the  aet  ot 
tliofie  Claimants,  wfcose  proiierty  was  condemned,  also  the   sd  of 
anDi.aled  ^"^  *^- 

only  »  allow- 

The  case  wa^  submitted  to  .the  Court  by  J.  WooD-^^^<»j*^P|^^a- 
WARD,  and  Ekmbt.  ffvr  the  re^aptfrrs,  and  by  Irving,  t*^  0^*^110 
and  D.  B.  Oodki^,  for  tf««  GaiinaiUo,  upon  their  written  r^pm^  of 
notes  for  argument  the  cargo  on 
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.T|iB         J.  WooDWARDy  Jw  Jkt  re-coptoTS,  made  the  fioUowii^; 
jcuooif  BR  points : 

▲OBIitNE. 

— ^ 1.  That  such  claims  as  date  tbe  property  firom  the 

iKMrd  ajuivt^  time  of  C9ptiire»  instead  of  the  time  of  sbipmcut,  are  in- 
^be^  JnkS  sufficient  and  invalid- 

Stete^al- 

JJS^Xred  *•  Th^*  ♦■*«  re-raptors  arc  entitled,  to  tbe  whole  of  the 
for  the  recap.  Frcnch  propertyf  by  the  ride  of  reciprocity. 

tureoTUie 

Tbfpvo^eiif  3.  That  tbo  captors  are  entitled  to  a  rate  of  salvage 
«f pc«>!w.  **^  ^^  one  half  i^pon  the  American  property,  or  such  other 
Frince,7«be-  ^^^  bif^her  rate  than  the  rate  decreed  in  the  Courts  be- 
Uier  they  bo   loWf  as  this  Cuart  may  adjodge. 

Anieneani* 

fordgnen)  b  ^  That  the  rc-captors  are  entitled,  by  the  same  rule 
'^•SImSi  i^  ^^  i^'<*iprocity,  to  Uie  Avhole  of  the  property  of  such  Ame- 
lor^^gsi  ricans  as  ^ere  at  the  time  pf  capture  domiciled  in  France, 
bonis  in  prw.   of  rcnidcnt  there  for  commercial  purposes. 

>«sMOo  of  Mm 

eocny,  that  -^.  ,         ,  .....  .•  ,  .. 

heins  the  nUo  5^  Tliattlie  rc-csptors  arf  likewise  entitled  to  all  pro- 
J?j22a  tciba-'*  perty  tltc  national  character  of  wliich  is  not  defined  by 
nail.        ."  the  evidence. 

Further  proof     ' 

i^^t^^wt^  ^«  Tliat  the  property,  of  tliose  Frenchmen  who  are 
where  ihcna-  described  ss  having  a  mere  temporary  residence  in  the 
l^vit^'  United  SUte*,  cannot  be  considered  as  American. 

j^rieiuy  intcv- 

^^iSh^do  ^*  '^^^  ^  property  of  persons  described,  as  alien 
IJ^TiiLtiiictiy  friends,  without  rociationing  to  what  nation  they  belong 
y^'  ^  or  where  they  reside,  miis'  also  be  taken  to  be  Frencbf 
cuTi^  wu"    <>r  decreed  to  the  captors  for  uncertainty. 

be  decrredas 

food  piize.  g  ipi,^  ^1^^  persons  described  in  tbe  claims  as  citir 
zcns.of  the  United  States,  without  stating  their  residence 
at  the  time  of  sliipment,  or  at  any  other  time,  must»  un- 
deT  the  ciixumstancea  of  the  case,  be  considered  as  re«^ 
siding  in  Fi*ance. 

Tliere  are  claims  which  date  the  property  from  the 
time  of  caiHure.  This  we  say  is  insufBcient  The 
claims  should  state  the  property  from  the  time  of  shijh 
ment  at  least  This  necessary  to  prevent  transfer  in 
*raim/if ,  and  to  give  efiect  to,  and  preserve  the  simplici- 
ty and  dispatch  of  the  jntparatario  investigation. 
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An  important  questifm  iit  this  ctse  is,  what  is  to  lie-      tr« 
comtf  of  the  Ameiicaii  part  of  tlio  cargo  of  an  armed  scnooinBll 
American  vessel,  re-captured  by  an  American  private  AOBXima^ 
arm^  vessel.?  ' ' 

The  re-captorsitt  the  first  place  contend  that  tlie  part 
•f  the  cargo  above  mentioned  is  ca»m  wimnt  as  to  the 
act  of  congress  of  th«  H  cfMurch^  1800. 

If  the  Conrt  shonld  decide  fliat  there  Is  a  cxis^ts  <ynm- 
Stts  tlien  the  ftit((  of  this  part  of  the  cargo  will  depend  up- 
on the  tamnum  law. 

The  re-captors  contend  that  the  common  law  is  that 
if  property  so  situated  has  remained  twenty -four  hony^ 
in  possession  of  the  enemy  of  the  captured  party,  they 
.  are  entitled  to  the  whole  of  the  property  as  prize  of  war. 
To  this  they  cite  Otctiua  dejnre  Mli  acjyaciSf  lib.  3,  ch. 
16.  Vattd  book  S,  cfu  IS,  $  190.  l*his  right  u^mn  re- 
capture is  here  clearly  laid  down  to  privatetrs  to  be  di- 
vested only  bythe  laws  of  each  state  and  treatie«i.  Our 
trieaty  with  France  »  silent  except  as  to  restoi*ation  on 
capture  bv  pirates ;  this  being  ex  delicto  there  is  no 
change  of  property  by  the  original  capture.  8e6  also 
professor  Marten's  summary  of  tJie  law  of  nationSf  book 
VIII,  ch.  S^  f  10.  ■*  In  ordi-r  to  encourage  privateering 
» those  concerned  In  it  are  allowed  to  hold  all  tt»e  mer- 
^<  chant  vessels  and  merchandize  they  take  from  the 
«  enemy  or  his  subjects  without  any  reserve  whatsoever 
«  with  respect  to  the  redemption  of  them  by  the  pro- 
«  prletor.^ 

The  only  remaining  question  on  this  point  w^uld.be 
what  kind  of  poss^'ssion  consummates  the  riglitof  the 
privateer.  Twenty-four  hours  possession  has  b«*en  con- 
sidered -Jirm^  poMsslon*  and  suflluient  to  consntnmate 
this  right  by  an  almost  common  usage»  and  re^ogniiEed 
by  almost  dl  tlie  treaties  of  maritime  powers,  l  Rob. 
15I9  4mer.  ed.  ft  Jixuftt,  306,  SOS,  dl2»  in  a  note  97B, 
S76|  md  M%. 

If  the  above  considerations  are  inapplicable  and  ttie 
salvage  of  this  part  of  tlie  cargo  is  governed  by  the  acts 
of  rongresst  then  by  those  arts,  the  re>captors  are  enti 
tied  to  one  half 
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THB  Tbe  unqualified  right  of  the  privateer  to  the  property 
scBooireR  captur(*il^  or  re-capfured,  is,  after  firuipiissession,  clear 
ADRLi.'VE.  at  CQmmo$i'UiWf  and  the  doctrine  of  taking  away  that 

-«-—  right  by  salva^.'  is  der«>gatory  ta  that  law.    If  thiabo' 

80,  the  act  of  rongiess  is  derogatory  to  the  common  laWf 
and  must  be  lioermji  canshnud  in  favor  qfprivaUers. 

The  reward  has  alwajrs  been  out  of  the  whole  subject 
matter ;  the  cargo  as  well  as  vessel  and  armament ;  and 
it  is  with  conftdenre  contended  that  a  separation  6f  tho 
cargo  so  as  to  subject  it  to  oiie  siocih  salvage,  while  the 
vessel  and  armanent  affords  one  half,  is,  if  it  exist  at  ally 
anomalous  to  the  art  of  the*  3d  of  March,  iSQO,  and  at 
war  with  the  usage  and  treaties  of  all  maritime  states. 

The  reason  of  encreasing  tlie  salvage^  upon  an  arme^ 
vessel  is  the  merit  of  bi&tf.e,  and  it  is  evident  that  the 
carg'i  is  as  well  won  by  battle  as  the  armament  and 
vesi^el. 

,  ^  B  n(^  if  the  .whole  of  thv)  ac t  of  congress  be  to  be  taken 
togetlier^  and  the  9d  section  be  {lermitted  to  reflect  a  light 
upon  the  1st  section,  it  will  apiiear  that  coi.grees  could 
have  had  no  other  meaning  than  ths^t  the  'salvage  should 
bc'iAcreas4*d  uptm  the  f  argo  as  well  as  the  vessel  and 
armament.  In  the.  second  section,  where  they  give  a 
salvage  u|Km  their  owi^  property  thus  captured  by  a  pri- 
.  vatc  armed  veasel,  they  give  one  half  (^  the  goods  onboard 
as  well  as  of  the  vessel  and  armament 

But  should  not  the  cargo  be  considered  as  a  mere  tii* 
cideni  to  the  vessel  and  follow  its  fate  and  character  ?' 

As  to  the  French  property  we  are  entitifed  to  the 
whote  as  prize  of  war  b.\  the  foregoing  rule  of  twenty- 
foio*  hours  p'lssession  which  is  the  rule'in  France  *  m- 
cipr<icity  is  tlie  rule  in  this  case.  Seethe  act  <^  ISOOf 
eection  3. 

The  twenty-four  hour  rule  is  established  in  France  hj 
ordinance  of  15th  June,  1779,  wiih  respect  to  all  re-cap« 
tures  by  privnteefs.  Francfs  in  her  treaty  with  Holland^ 
1st  Mayt  1781,  secures  the  twenty4bur  hour  right  to 
privateers.  The  Court  \^  ill  find /those  acts  of  France 
referred  to  in  2Jl'^uni,  S76  ipid  M%.    ft  DaUaSff^  Mil-^ 
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krtLalf  v*  ship  Resolution,    lliis  is  a  strong  case  es-      thk 
laUishtng  the  twenty-four  hour  right    It  nfers  to  an  sonooNsm 
ordinance  of  c<.ngre8S  deciaring  this  rule  as  to  us,  and  ADELiiri&k 
refei-s  to  the  French  ordinaoce  to  the  same  point.     It  w— ..-— ^ 
admits  the  twentj^-four  hoiir  nile,  butexcludes  its  ap^ 
plication  to  that  case,  that  b^ing  the  case  of  a  neutral 
capture  i^hich  conrdy^d  no  riglit.    See  also  the  case  of 
the  Mary  Ford^  5  DalL  IBS,  JH^Dowmgh  r.  Darmtry. 

On  the  right  of  the  re-captoifs  on  the  4th  point  of  tlie 
case  the.>  will  not  enlarge  by  argument,  as  tht*y  consider 
it  well  established ;  nor  on  that  of  the  5th  point  tlian 
merely  to  observe  that  it  appears  to  be  just»  ex  necessi^ 
tote,  and*  comes  under  the  description  ot  confusion  in  the 
civil  law ;  nor  as  to  tl>e^th  point  than  to  observe  thi^ 
there  is  no  standard  by  which  a  character  can  be  re- 
flected ilpon  these  Claimants  but  the  voyage  iUdf;  which 
makes  them  either  American  or  French.  Tlie  ^e9crip- 
lion  of  the  claim  negatives  the  idea  of  their  being  Ame- 
rican ;  they  must,  of  course,  be  French.  The  7th  point 
must  meet  the  same  construction  for  the  same  reason. 

As  to  the  principle  contended  for  in  the  8th  point  of 
tlie  case,  it  may  be  remarked,  for  elucidation,  that  some 
4if  the  Claimants,  desci  ibed  as  in  this  point,  turn  out,  by 
the  eridence,  to  be  resident  in  France  for  commerciid 
purposes. 

f  s  the  owner  of  the  vessel  entitled  to  freight  «xclnsiv4) 
of  salvage? 

The  re*capf  ors  say  the  vessel  is  not  entitled  to  f<  eigltt 
because  she  would  have  been  condemlied  had  she  been 
brought  into  England.  But  if  entitled  to  freight,  the 
captors  have  saved  that  freight,  and  are  therefore  enti<- 
tled  to  one  half  as  salvage.  *  Freight  may  remain,  after 
all  the  rights  of  the  captors  are  deducted,  to  be  adjusted 
between  the  vessel  and  the  freighters. 

This  qnestion  can  only  apply  to  the  American  part  of 
the  cargo  ;  for  as  to  the  French,  the  rule  is  t<>  vest  the 
proper^  absolutely  in  cases  of  re'<*«ptiire  after  iwenty* 
four  hours  ])osse8sion :  the  posUiminii  rjght  and  all  its 
incidents  are  destroyed* 
YOL.  IX.  32 
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TUB  iBTnroi  in  helialf  tftiu  awnen  ^  tte  vcite!,  umA  if 
«CHoaiiBB  fttc&'}Mirl«  ofilu  cargo  as  wert  claimed  by  permnu  ruidtmt 
AQBI.IBB.  in  the  Unit^  StaiUs. 


The  schooner  Adeline  is  a  rej^stered  American  vessel 
owned  by  Isslac  Levis  and  William  Weaver,  naive  citi« 
^ens  of  the  United  States  and  residents  of  PI  iladelphiif 
and  was  commissioned  as  an  American  k'tter  ol*  marque. 
Site  commrnced  her  voya^  from  Bnrdeauxt  to  a  pt^rt  in 
the  United  Statest  in  tiie  month  of  Marcht  18i4f  having 
on  board  a  cargo  owned  piincipally  bj;  citiaens  of  tba 
Uuite<l  States  and  others  resitting  m  our  territory.  In 
th<^  course  of  this  voyagey  she  was  first  cantured  by  two 
British  vessels  of  war,  and  was  afterwards»  snd  before 
ber  condemnation  as  prize^  re-captured  by  an  Amencan 
private  armed  vessel.  Upon  lier  firft  capturet  most  of 
her  papers  were  taken  from  on  boaird  by  the  captorst 
and  those  which  were  left  have  been  delivered  up  to  the 
district  Court  at  New  iTork^  and  transcripts  of  the  same 
are  contained  in  the  record  before  this  Court. 

In  these  cases  most  of  the  claims  and  lest  aillda- 
vits  sp  cify  the  prepe^ity  respectivi^Iy  claimedy  at  the 
tioie  of  shipmeot  in  the  Adeline,  and  at  the  time  of  cap- 
ture, to  have  been  owned  by  citiiens  and  residents  in 
tiie  Uniti^d  States. 

Many  of  tl^e  claims  and  test  afidavits  testify  that  the 
goois  thus  claimed  vested  in  the  Claimants  before  and  at 
<^e  time  of  cu|iture  an«l  re  captun* ;  and  geni^raliy  all  the 
claims  are  supp<irted  b}  the  respective  bOls  of  lading.  In 
truth  th'/re  is  mit  a  paper  attach.il  to  this  record  whicb 
falsifies  any  clfum  or  casts  any  suspicion  upon  them.  An 
objection  has  been  taken  to  some  of  those  claims,  because 
they  do  not  stale  thai  tiie  pr-iperty  vested  in  the  Clai- 
mants at  the  time  of  shipm'^nt*  and  that,  for  aught  that  ap- 
pears to  this  Courtf  th^  property  might  have  been  traas- 
f^rred  in  transttu* 

Admitting  this  to  be  the  fact,  how  can  sndi  transfer 
prejudice  rhose  Claimants  2  The  vessel  was  an  Ameri*. 
cati  vessel  coming  from  a  French  part  to  a  port  of  the 
lJnite4l  States. 

The  rule,  that  the  character  of  property  mast  be  de** 
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tcrmined  by  its  shipment,  that  the  same  cannot  be  trans-      tub 
fcrred  in  its  transit,  but,  as  respects  bdiigerent  rights,  scuooHBir 
must  be  considi*red  as  remaitiini;  the  same  as  at  the  tiiiie  AOBi.iifiB* 
of  shipment,  applies  only  to  entmy  prcperhf.    Dancke^      ■       ■  > 
hoar  ^fricaan,  i  Rob.  90.    ^mer.  JSaiL—thc  Fraw  Mar- 
gartthOf  1  Bab.  285,  Amer.  Edition. 

But  the  claims  objected  to  will  be  fbunil,  on  examina* 
tion,  to  agroe  with  those  which  are  in  common  use  in  the 
admiralty  Ck)urts  of  En]^and,  even  in  cases  where  the 
property  is  captured  v^  prize  of  war.  T%e  FortunOf  % 
Bob.  in^appendiXf  318.  It  is  sufficient  to  assert  pro- 
perty in  the  ClHimants  and  to  ne^^tive  the  all*  gation  of 
title  in  the  enemy  at  the  time  of  capture.  .  Those  claittis 
and  test  affidavits  are  testimony  in  a  prize  cause,  and 
will  be  deemed  satisfactory*  unless  there  is  some  evidence 
in  the  ship's  [mpers  or  preparatory  examitiatitms  to  in-^ 
Talidate  theml  See  the  duke  tfMwcasitle*B  letter  in  the 
appendix  to  Chitty.    6  Bob.  55,  the  HaabeL 

But  to  proceed  to  the  merits  of  this  case.  Upon  ex- 
amining the  libel  of  the  captors,  the  first  enquiry  will  be, 
Whether  this  property  could  be  captured  0$  prtM,  for  it 
has  been  so  libelled. 

The  commission  to  our  private  armed  vessels,  under 
the  act  declaring  war,  authtirizps  the  re-taking  of  pro- 
perty captured  which  was  originally  American.  The 
property  thusre-taken  can  only  present  a  case  of  salvage, 
because  the  title  of  the  origiusd  proprietors  never  has 
be<*n  divesttd ;  and  that  equally  whether  the  property 
was  originally  American  or  neutral. 

The  interest  of  the  captured  property  does  not  vest  In 
the  captor  until  attoi*  final  adjudication.  5  Bob,  167, 
Jim.  Bdit.  the  Eleebe — kneet.pnxt  act,  iff  A  vol.  United 
Btatn  laws.  And  the  fifth  section  of  the  prise  act  pro- 
vides, <*  that  all  vessels,  goods  and  eflbcts  the  property 
of  any  citizcnof  the  United  Statics,  or  of  persons  within 
and  under  the  prtitection  of  the  United  States,  or  <rf  per- 
sons permanently  resident  within  and  undarthe  protection 
of  any  foreign  prince,  govammtrnt  or  state  in  amity  with 
the  U.  States,  which  have  been  captured  by  tlie  enemy  and 
which  have  been  re-captured  by  vessels  commissioned  as 
aforesaid^  shall  be  restored  to  tlie  rightful  owners^  upon 
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TUB  payment  bj  them  respectiyely  of  a  just  and  reaaonabfe 
soHoolTBR  salvage^  to  be  determined  by  the  mutual  Afj^reement  of  the 
AQRLiivB.  parties  concemedy  or  by  the  decree  of  any  Court  having 
- '  ■    >    ■     competent  juriBdirtion»  according  to  the  nature  of  each 

case,  agreeably  to  the  provisions  heretofore  established 

tylaw/^ 

The  present  case,  then^  before  the  Codrt  determines 
itself  to  be  a  cai(e  of  salvagey  if  there  was  a  right  to  re- 
eapturey-and  if  the  semrice  rendered  was  meritorious.  The 
right  is  not  questioned*  for  the  re-capture  was  from  the 
Anemy ;  nor  is  the  service  questionedy  for  the  property 
would  have  been  otherwise  lost 

it  becomes  however  a  matter  of  enquiry»  whether  the 
re-capt((rs  under  their  present  libel  ran  have  a  decree  for 
salvage.  Tlfio  papers  taken  fi*om  on  board  the  vessel 
and  the  examinarions  in  pnparatario  proved  that  the  re- 
captured vessQi  was  an  American  vesself  and  that  her 
cargt)  was  in  pai*t  American  and  in  part  French.  Jt  was 
evident*  therefore,  that  the  re-capture  ciftnid  onl)^  present 
ti  rase  of  salvage;  and  as, such  the  vessel  and  cargo 
should  haVe  be^n  libelled.  But  the  libellanis  have  ,pro- 
ceed'*d  aiKraitist  the  property  as  pri%e  of  taar*  and  have  as- 
serted  title  to  it  as  such.in  all  their  allegations.  Must 
they  not  make  out  tliosc  allegations*  and*  if  they  fail*  can 
they*ii8  a  last  resort*  seek  for  salvage*  when  such  has  not 
b^n  prayed  for  in  their  libel,  nor  in  any  manner  spread 
upon  the  record  before  this  Court } 

But  if  the  Court  shouM  be  of  opinion  tliat  a  decree  for 
salvage  can  be  made  upon  the  libel*  claiitis  and  disclo- 
sures in  this  record*  then  the  only  question  will. be  the. 
amount  of  this  salvage.  Tbe  re-captors  contend  for  a 
moiety f  anr!  we*  that  they  should  have  bi^t  a  sixth.  Which 
19  right  must  depend  upon  a  just  constnietion  of  the  act 
in  cases  of  re--  aplure,  imssed  Sd  March,  1800,  5  lOoL  XT. 
^iatts  lawSf  39--*l  Oraydwi,  418« 

Th<*  first  branch  of  the  first  section  of  this  act  pro- 
irid**s  that  **  a  re-raptured  vesselroth^  than  a  v^essel  o^ 
war  or  private  armed  Teasel*  shdl  be  restored*  on  pay- 
ment of  one  eighth*  (if  taken  by  a  public  armed  vessel*) 
of  tlie  value  of  the  re-ciptured  vessel  and  cargo;  and  u 
re-taken  by  a  private  armed  vessel^of  one  sii^/^ 
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The  second  branch  of  that  section  pi^Tides  <^that  if      thb 
Ibe  re-captured  vesfiel  sbaU  appear  to  have  heen  set  forth  schoqkbk 
and  armed  as  a  vessel  of  war  before  sochcapturOf  .or  AbBi^iifB* 
afterwards  and  before  the  re-takingt  the  salvage  shall  be  — ^-^ — » 
one  mt»i<  ty  of  the  true  .value  of  sncb  vessel  of  war  or  pri- 
tateer.*^ 

The  act  cpntempl'ates  two  descriptions  of  cjisfs  ^  to 
teM«^is»  vis.  armed  and  uKiarmed  ;  the  former  are  to  pajr 
a  moietj^  t\\p  latter  a  sixth.  The  law  having  settled  the 
amount  the  Court  when  it  ascertain^  what  the  law  is^ 
will  adhere  to  the  provision.  Now  the  construction  must 
depend  on  the  evident  meaning  and  4ntent  of  the  Ic^^isIa- 
ture,  as  clearly  to  be  gathered  from  jt  view  of  the  whole 
provision ;  and  it  may  to  adopted  as  a  fundamenUil  rulCf 
that  where  there  is  an  express  provisiout  -there  shall  not  * 
be  a  provision  by  impticalipn }  expresiiq  umiuiutexdii' 
no  a^€riui4 

The  first  dauflte  prbvldes  for  the  case  of  imartned  ve^ 
selsand  g<Ms.  It  comm^^nces  by  stating  <<  that- when 
<•  any  vess^^l  unarmed,  nr  when  any  goodV^  (not  on 
boara  siich  vess^  but  wholly  in  the  disjunctiye«)  whfn 
ony  goods  (reaching  any  and  every  case  of  goods)  wh^ii 
any  such  are  captured  by  a  private  armed  vessel,  one 
sixth  shall  to  allowed.  It  proceeds  tSiropgbout  the  whole 
clause  in  the  diByunctivef  saying  thatsuch  vessel  or  goods 
shall  be  restored  on  payment  of  on^  sixth  as  salvage. 

The  second  clause  is  studiously  confined  to  tesseis« 
<<  and  if  $ueh  vesseP*  (passing  by  goods  altogjether  and 
leaving  tto  general  provision  lor  goods  uniiupaired*)  and 
\tmchvt9sd  is  armed,  then  one  moiety  of  the jtnne  value, 
of  #2tcATM<(^is  to^  be  allowed  I  rejieafins  ^nd  carefully 
oonfining  the  provision  to  tto  vtMUf  and  tnHt#  too,  with  > 
peculiar  particolari^.  Congress  in  express  words  dis- 
tinguish ;  they  place  private  unsa*med  vessels  and  aft 
goods  re-jcaptured  on  the  sarao  footings 

The  fifth  section  of  the  prize  act^  laivs  of  the  fTniUd 
tflaUSs  vcL  ±U  P^  9Mf  (  S,  declares  that  the  above  pro-* 
visions  are  to  regulate  oases  of  salvage^ 

But  it  is  contendied  that  the  UUeni  of  a  statute  is  to  (re 
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THB  considered,  that  the  design  of  the  legralatore  is  to  be  coiu 
■CHooitER  suited.  I  grant  it,  wherever  there  is  wij  ambiifpiity  in 
jtDBLiNB.  a  statute.  In  such  case  it  is  the  privilege  and'dut^  oi 
'  the  Court  to  give  a  just  construction.    But  this'  only 

holds  in  cases  wliere  there  is  grrat  obscurity,  not  in  ca- 
ses where  the  provisions  of  the  statute  are  clear  and^  ex- 
plicit To  hold  that  a  Court  can  interineddie  with  such 
provisions  is  to  clothe  the  Court  with  legislative  as  well 
as  judicial  powers — to  authorize  it  to  make  laws  insteiMl 
of  only  exptmnding  them. 

.  It  is  laid  down  in  Parker.  tSS^  that  where  the  words 
^  of  a  statute  are  express,  plain  and  clear,  they  ought  to  be 
construed  according  to  the  genuine  and  natural  signifi- 
cation and  impoii,  unless  by  such  etposition  a  construc- 
tion or  inconsistency  would  arise  in  tJie  statute  by  reason 
of  some  subsequent,  clause  from  whence  U  might  be  in- 
'forred  that  the  intent  of  parliament  was  otherwise.'' 

Jtfttt  it  is  said  tliat  from  ttte*  provision  contained  in  the 
second  section^fhe  statute  we  may  gather,  that  it  was 
the  intent  of  the  kf^islature  to  give  a  moiety  of  the  goods 
on  board  a  private  armed  vessel  to  the  re-captor,  as  well 
an  |i  moiety  of  the  vessel,  r  When  we  cooie  to  examine 
fbliS  section^  which  is  thi|S  pressed  into  the  service  of  the 
first,  we  shall  find  that  it  relates,  entirely  to  the  pro- 

ny  Of  the  Umied  States  which  may  be  re-captured, 
as  no^reftrence^to  the  first  section,  it  speaks  of 
pi<6perty  of  a  ilifferent  description,  differently  owned.  Iii' 
the  last  clause  it  provides,  that  if  a  veosd  of  war  of  the 
United  Statiis  is  recaptured  by  a  private  armed  vessel,  a 
moiety  of  aiiy  goods  on. board  shall  be  allowed.  The 
government,  deeply  interested  in  the  preservation  of  our 
pMk  ve$$d$  ;  the  national  charH(*ter,  deep^  interested 
in  the  rescuing  from  the  enemy  our  vessels  of  War  and 
in  not  permitting  them  t6  exist  as  mementos  of  their  tri- 
uxaph ;  tlie  Uational  prosperity,  df  cply  interested  in  pre- 
serving to  us  the  means  of  oor  own  strength  and  in  pre- 
venting the  same  from  being  added  to  that  df  the  enemy : 
chede  are  sufficient  Inducements  for  otir  goveimment  to 
make  an  extraordinary  provision.  The  service  is  not 
rendered  to  an  individual,  it  is  renderetl'to  the  nation ;  it 
is  more  meritorious ;  f^ling^  of  patrioti.4m  more  than 
of  interest  may  have  impell^  to  the  perfiMmance  of  the 
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inty ;  the  danger  was  groatert  the  object  ihore  impor-      thb 
tant;  the  i*eooin]icn8C  should  therefore  be  encreascd.         sohoovbr 

ABELUTB. 

But  the  first  and  second  sections  of  this  statute  are ■ 

wholly  iudeitcndenU  Hie  first  relates  to  the  re-c<ipture 
of  private  proptrtif  eitlirr  by  ottr  public  op  private  armed 
vcsaeJsp  The  9i<  (jnd  1 1  lates  t*>  the  re-capture  of  public 
proptrlif  pitliiT  hy  \mv  public  or  private  armed  vessels. 
Each  seetiun  tn  [lerftM^t  in  ttselfi  and  each  independoni  of 
the  other;  neither  requires  the  interposition  of  any 
Court  to  explain  them. 

<f<  Wherever  any  words  of  a  statute  are«  obscure  or 
doubtful*  the  intention  of  the.  legislature  is  to  be  i*esorted 
to  in  order  to  fii»d  the  meaning  of  the  words."  Plowden 
57,  WivahUh  v.  Tailboii. 

Where  words  of  a  statute  are  plain  and  positive,  it  is 
not  the  province  of  the  Court  to  search  alter  new  con* 
structions. 


Justice  BuUer  remarks  in  the  case  of  BrmUey  ^  \ 
tier  r.  Clarkf  5  T.  It  Wi^  '*  that^  with  regard  to  tte  con- 
struction of  statutes  according  to  the  intention  of  (lie 
legislatui'€j  we  must  remcmliett  that  there  is  an  essential 
difference  between  the  expounding  of  modern  and  ancient 
apts  of  parliament.  In  early  Hmes  the  legisl  attire  used 
to  pass  laws  in  general  and  in  few  terms  ;  they  were  left 
to  tho  Courts  of  law  to  be  construedf  so  as  ib  reach  all 
tlie  rasia  within  the  mischief  to  be  remedied.  But  in 
modern  times*  great  can'  lia.H  bt'en  taken  to  m^nHon  the 
particuEar  cases  injlhe  Cf^ntemplation  of  ttie  ]ep:^laturet 
and  thei^fore  the  Courts  are  not  permitted  to  take  the 
same  liberty  in  construing  them  as  they  did  in  expound-^ 
ins  the  ancient  statu tes." 

But  the  provisions  in  this  statute  respecting  salvage 
were  n^it  unafVvised  provisions  hurried  jover  without  de- 
liberation* Congress,  in  consequence  of  the  partial  iKfar 
with  France,  had  been  called  on  to  legislate  repeatedljr 
vpon  the  subject. 

The  first  provision  was  by  statute  28tA  June,  1798, 
4i  vol.  UniUd  States  laws,  p.  154,  sed.  2d.     This  is  gen- 
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THB      era!  for  vessel  and  cargo,  armed  or  uiianiied»  one  el|^th  / 
iCHooNER  all  at*e  placcil  on  the  same  footing. 

■■  The  second  pmivbion  was  bjr  statute  of  March  ^ 
i799f  4(A  voU  United  States  laws,  p.  472.  That  giveSf 
(if  detained  fA  hours,)  one  eighth ;  if  4S  ours,  one  fiftli ; 
if  96. hours,  one  half;  without  anjr  distinction  between 
iresscl  dind  gopdS|  or  ^me4  and  nnanned. 

The  nest  year,  induced  by  tlie  inconvenience  or  ine* 
juality  of  the  former  laws,  they  made  a  deliberate  pro- 
vision. The  subject  wasfresh ;  every  clause  was  weigh- 
ed* Those  pnivisions  had  been  a  matter  of  investiga- 
tion for  threa  successive  sessions  of  congress,  and  ha4 
been  successive!]^  amended.  Can  it  be  sai^,  then,  thkt 
congress  had  not  a  view  of  the  whole  ground,  that  thej 
werehurined  in.  the  passing  of  this  law.  The  very  law  they 
weve  considering  was  an  amendment,  and  would  natural- 
ly cause  enquiry  and  reflection. 

tnmaturedeliberation^  therefore,  tbey,in  the  yearlSOO, 
enact  the  prcoent  law.  They  discriminate  between  pri- 
raite  .unarmed  vessels  and  goods,  allowing  one  sixth  for 
salvage,  and  for  tlia  vessel  alone,  if  armed,  a  moiety. 
The  r^aptuned  property,  of  the  United  States  is  place4 
in  a  distinct  sectiout  wholly  unconnected  with  the  other* 

If  we  attend  to  the  language  of  fliejast  clause  of  the 
itrst  seetioti,  giving  to  the  i*ecaptors  the  moiety  of  a  jpri- 
vate  armed  vesjfel,  we  shall  ascertain  the  reason  why  a 
greater  salvage  was  given  for  the  vesselthan  the  goods. 

The  sec;|Lioii  atftcs,  <f  and  if  the  vessel  so  re4aken  shall 
appear  to  have  been  set  forth  and  armtd  as  a  vessel  of 
loar/'  •  If  tfie  enemy  are  thus  possessed  of  the  means  of 
injuring  oCir  trade  and  of  capturing  other  vessels,  then» 
as  the  wresUng  those  weapons  from  their  hands  prevents 
tjhte  perpetration  of  furtlier  mischief,  for  this  meritori<f 
fiqs  service  we  will  give  to  you  on^  half  of  those  instru- 
ments of  aunoy ance .  and  destruction.  The  same  reason- 
ing wilt  not  apply  to  the  goods ;  the  public  reap  not  the 
•ante  benefit  from  their  re-capture. 

But  U  has  been  heretofore  argued  in  this  cause,  tliaC  a 
greater  rate  of  salvage  should  be  allowed  tban^one 
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ftixibi  and  that  a  construction  to  thai  effect  should  be  ghen      the 
to  thestatute^  because  the  service  was  very  mrritoiiou^;  sci-fOowKR 
tbe  property  had  atinost  reached  an  enemy  port,  arvd  but  adbi^ine. 

for  the  management  and  intrc^pidity  of  th«  rc-captors — — 

would  haVe  been  wholK  lost.  And  Is  not  thattho  rase 
in  every  capture  by  a  helligcrent?  Did  not  congress  know^ 
*bcn  they  parsed  this  law,  th»*  diffi(  ulty  of ge<tni|i;  prizes 
home?  Were  they  rtoUhen  in  fuct  more  d -stit -te  of  a 
navy  than  at  present  ?  In  pursuance  of  this  argi^ment 
of  ext-a^rdinary  nent  up'.»n  the  piv^<^nt  i^crasion,  (t  Hjui 
bfeen  urj^d  that  the  re-cnptur-ed  v^sspI  was  armed;  and 
that  life  was  hazardrd  equally  in  I'e-rupt  rm]s;  the  gr^ods 
as  in  re  capturing  the  vessel.  In  If^e  pnsent  instKnce  \i 
is  idle  ti>  talk  of  danger;  the  Ad^Hno  from  her  arma^ 
meiit  w:h  uirapaUlc  of  making  resistaitce,  and  whet fier 
she  did  or  not  h  proUlematical»  as  rr**m  the  prepnrat^^ry 
examinations  there  appears  to  be  an  imcertaiiuy  wlie- 
ther  any  resistance  was  attempted,  li  is,  however,  cer- 
tain that  the  resistances  if  any,  wa^  »  mere  puradei  t^nd 
that  having  fired  one  or  two  guns*  the  vessel  instantly  sur- 
rendered. Not  a  soul  was  hurt  on  either  sid's  and  ^he 
privateer  did  not  deem  the  resi^stance  sufficiently  impor- 
tant to  return. 

But  admitting  that  the  service,  by  any  chance,  might 
have  been  very  nferitorious ;  that  great  gallanti^y  might 
have  been  displayed  and  many  lives  lost  ^  yet  under  this 
statute  I  know  not  how  kny*  Court  can  interfere  with  ltd 
settled  provisions. 

In  the  case  of  the  Apollo,  3  Rob.  .^5(1,  which  vessel 
Was  cut  out  from  under  the  guns  of  a  French  fortre8S> 
where  much  daring  spirit  was  evidenced  on  the  part  of 
the  re-captors,  and  much  danger  liazard<*d,  and  where 
extraordinary  salvage  was  applied  for.  Sir  William 
Scott  says,  <<  all  re. captures  within  the  act  are  put  upon 
the  same  footing  of  merit  and  reward ;  therefore  all  that 
is  said  on  the  particular  gallantry  of  the.  service  is  fo- 
reign to  any  singularly  favorable  application  of  this  act 
which  has  provided  but  one  measure  for  all  cased,  with' 
out  reference  to  circumstances." 

With  respect  to  the  property  of  alien  fViends  resident 
in  the  United  States,  and  re-captured  in  this  vessel^  I 
VOL#  IX^  M 
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THE  on]y  remark  tbat  the  proyisions  in  the,  prize  act  appty 
•€HooNF.B  equally  to  them  as  to  our  own  citizens  residing;  within 
4P£iiN£.  our  territory. 

A  claim  has  also  been  inti»rposedby^the  ownfers  of  the 
schooner  A'loline  for  Freight  and  primage  of  tliat  part 
of  the  cargo  which  h  not  owAed  by  them.  That  such 
should  be  allowed  I  would  respectfully  contend  there 
can  be  no  question*  as  the  voyage  has  bei^n  performed, 
and  the  rar  o  delivered  at  its  port  of  destination.  But 
the  re  captors  assert  that  they  are.  Entitled  to  a  salvage 
of  this  freiglit.  On  the  part  of  the  owners,  this  is  oppos- 
ed ;  ftrsty  becaus«*  salva.(re  of  the  freight  is  not  given  by 
the  statute*  and,  second,  because  it  is  in  fact  aUoWed  in 
the  ?alue  of  the  goods. 

The  act  has  prescribed  the  terras  on  which  the  vessel 
and  goodp  are  to  he  restored.  The  Court  cannot  add  to  ^ 
those  terms.  The  re-captovs  have  no  means  of  procur- 
ing this  salvage  except  by  witliolding  the  goods ;  but 
the  act  declares  that  the  goods  shall  he  jsriven  np«  upon 
payment  of  one  sixth  of  their  value*  without  making  any 
provision  frir  salvage  of  freight  Against  whotki  coidd 
th^  decree  for  a  salvage  of  the  fi*eiglit  lie?  Not  against 
the  goods,  f»r  they  are  delivered  up;  not  against  tfa« 
owners  of  the  goods,  for  they  are  hot  before  the  Court. 

But  salvage  of  frclglit  Is  in  fart  paid  in  the  increased 
value  of  the  goods.  The  presumption  is  that  the  mer- 
chandize is  enhanced  tliat  value  by  the  importation. 
Now  the  salvage  is  not  on  the  invoice  valup,  but  on  the 
true  vnhit  of  the  goods.  This  value  is  ascertained  by 
sale  or  appraisemofit  at  the  place  where -the  property  ii^ 
brought ;  no  deductifm  is  made  except  imports  and  du- 
ties. Besides,  the  rc-captors  should  not  claim  an  addi- 
tion d  recompense  fop  prpfecting  that  without  which 
th«»y  q»uld  not  participate  in  the  cargo*  The  bringing 
this  pr^/j/rty  safely  in  entitles  thtm  to  the  oiie  sixth  rf 
its  value,  .'^nd  that  alone  is  specified  in  the  statute. as  their 
reward. 

The  district  Court,  from  whose  decision  the  re-captors 
have  appealed,  decreed,  on  the  9th  of  August,  1814,  that 
the  re  captors  should  have  as  salvage  one  sixth  part  of 
•11  the  goods  Ob  board  this  vessel  owned  by  American 
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fStizeDS^and  alien  friends  residing  in  the  United  States^      thb 
and  also  h  moiety  of  tiie  vessel,  her  tackle,  apparel.  Hue.  scbooicbb 

In  this  decree  the  Claimants  of  tliat  description  acqui-  •    ■ 

esced. 

The  rcM^aptors  have  hy  successive  appeak  brought 
this  case  -bt^fofe  this  Court  'i1ie  funds  arising  from  a 
sale  of  this  property,  which  sale  took  place  before 
the  d(*cision  id'  ihv  district  Court,  have  been  lying  ikn- 
proilurtive  in  the  lant  mentioned  Court  ever  since.  If 
this  Court  should  atfirm  the  decree  ottlie  Circuit  Coyrt 
in  the  above  mentioned  cases,  then  tliose  Claimants  pray 
that  costs  and  dama^  mav  be  awarded  them* 

D.  B»  OooEK,  far  ak  the  Claimanls. 

This  vessel  ^nd  cai'go  wei-e  re-captured  by  the  l!«xpe- 
dition  from  tlie  English,  who  had  raptured  her,  on  a 
Toyage  from  Boi*deaux  to  New  York.  The  Adeline  is 
American  propei  ty,  and  her  cargo  part  of  it  American, 
part  French. 

The  Adeline  and  cargo  are  libelled  as  enemy*s  property, 
and  the  libel  prays  that  they  may  be  condemnvd  as  such. 
The  claims  deny  the  fact  of  its  being  enemy's  property, 
and  aver  that  in  some  cases  it  is  American  property,  in 
others  tliat  it  is  the  propertv  of  alien  friends. 

Before  I  consider  the  questions  raised  by  the  captors^ 
I  must  first  bpg  leave  to  call  the  attention  of  the  Court 
to  some  observations  ui)on  the  nature  of  this  cause  as  it 
apnears  from  Ihe  libel,  claims  and  evidence. 

Tlu  libel  charges  the  property  as  being  enemy's,  and 
prays  Tor*  ifs  condemnation  as  such.  2%e  ctoim  denies 
the  fat  of  enem}  's  pniperty,  and  avers  that  it  is  Ameri- 
can or  the  property  of  alien  friends. 

It  is  evident  that  the  only  point  in  issue,  the  only 
question  arising  between  the^e  parties  upon  the  claim 
and  libel,  is  whether  this  pi*oportv  be  or  be  not  enemy's, 
and  as  such  liable  to  condemnation  ? 

In  all  cases  of  prize  there  must  be  a  regulaf  judicial 
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THE  proceeding f  anil  so  in  all  oUitr  cases  in  a  Court  offidt- 
sciiooNER  Dtiralty  as  well  as  in  an>  other' Court*  (See  tlie  answer 
ABBliNB.  to  the  Prussian  n>eu<oi  lal;  in  the  appeiii  ix  to  Chittj's 

«M»^— r-  lany  of  nations^  314,  also  to  be  found  in  collectanea  jurt- 

dicd. 

All  regular  judicial  proceedings  consist  of  tlie  proofs 
am!  allegations  of  the  partii  s.  1  lie  allcgati<»ns  vf  the  par- 
tit  s  are  first  mnde,  and  tlien  the  proofe  are  prochictd  to 
support  them.  1  undc  rstand  the  rule  to  be  nn*veiSRl  in  all 
Courts  In  which  there  are  regular  judicial  prcetdings, 
that  as  a  part>  cannot  recover  upon  allegations  v  ithout 
pn)of,  so  n?  ithi  r  can  he  recover  upon  proofs  without  pro- 
per allegations.  The  judgment  of  tlie  Court  must  be  ac- 
cording to  the  proofs  and  allegations. 

What  are  the  allegations  of  tlie  parties  in  this  case  ? 

The  libel  is  in  the  nature  of  a  declaration  in  a  com- 
mon law  Court,  or  of  a  bill  of  complaint  in  a  Court  of 
equity.  It  must  state  sufficient  facts  fur  condemnation, 
with  suflicient  certainty,  and  conclude  with  a  proper  and 
sufficient  prayer.  It  must  apprize  the  i>erson  claiming 
the  property  libelled  of  the  grounds  upon  which  a  cim- 
demnatlon  will  be  dsked,  otherwise  it  would  be  more  thai| 
useless  to  require  a  libel  at  all. 

Now  this  libel  alleges  or  charges  that  this  Is  enemy's 
property,  and  asks  for  a  condemnation  of  it  as  such. 

Unless  the  evidcnre  in  the  cause  proves  it  to  be  ene- 
my *h  projierty,  f  apprehend  the  Court  never  ypill,  under 
this  libel,  condemn  it. 

The  dociinicnts  on  board  the  captured  vessel,  and  all 
the  exainin^ttlQns  in  preparatorio^  so  far  from  proving 
the  propi  ity  to  hr  enemy's  property,  prove  directly  the 
reverse ;  auf!  indeed  it  is  n<it  pretended  by  the  coiinsel 
for  tlie  cnptors  thattliere  is  the  least  ground  to  suspect 
the  property  or  any  part  of  it  to  be  ItosUU. 

Can  the  captors  have  a  decree  for  salvage  in  this  case? 
I  th  nk  not,  because  they  do  not  ask  for  it  in  their  libel ; 
berauso  tl»e  question  here  is  not  whether  the  captors  are 
entitled  to  saJvage  or  not,  but  whether  this  is  encmy'a 
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property  or  not  7  1  do  not  believe  a  single  case  can  be     this 
produced  in  the  bookH  where  salvage  has  been  difci-et d  schooner 
unless  it  was  sin-ciaUy  asked  for  by  the  libel.  A  libel,  like  aueiike  . 

a  declaration,  may  contain  srverhl  giounds  of  a  decree, '-^ 

or,  to  speak  in  common  law  languagt,  several  conntfi 
And  tliere  must  be  a  count  for  ssii\a^e«  or  it  cannot  be 
decrecil. 

In  HalTii  Mmiratiy  practice^  144,  will  be  found  a  pre- 
cedent of  a  libel  where  salvage  is  claimed,  drawn  by  one 
of  the  most  learned  and  cxik  ricuced  lawyers,  particu- 
larly as'a  rivUian,in  tlie  United  States;  which,  although 
no  authority,  will  certainly  be  considered  as  entitled  to 
some  weight,  as  shewiug  the  opinion  of  an  enlightened 
lawyer  upon  the  subject. 

It  is  no  answci^  to  tliis  argument  to  say  that  where 
property  has  been  libelled  as  prize,  property  of  friends 
is  frequently  condemned  uin  n  the  ground  of  iisuleucc; 
in  an  enemy^s  country  or  trading  with  an  ene  y,  be- 
cause su(  h  |)n)perty  is  consideieil,  quDadlioCf  as  eHemifs 
property^  and  therefoi'e  comes  within  the  aliegatiou  of 
enemy's  property  in  the  libel. 

If  I  am  right  in  the  argi:ment  upon  this  subject,  theii 
I  tln'nk  it  follows  i>f  course  that  if  this  is  not  enemy'a 
property  it  cannot  be  condemned  to  the  captors,  but 
must  be  wholly  restored  to  the  Claimants  without  any 
salvage  whatever.  It  is  no  hardship  U^  the  captors  to 
acquit  the  property  ;  they  knew  the  facts- when  they  filed 
tlieir  libel ;  they  made  their  election  in  what  way  to  pro- 
ceed against  it ;  and,  like  all  other  parties  in  a  Court  of 
justice,  they  must  be  bound  by  that  election. 

ThiSf  being  property  re-captured  from  the  enemy, 
must  be  considered,  j^ma^cte,  notasencmy's  property. 
It  cannot  be  presumed  that  they  would  capture  their  own, 
property. 

Now  property  re-captur^'d  from  an  enemy  never  can- 
he  proceeded  against  as  priz**  of  war ;  it  1.5  not  considered 
as  enemy's  projierty  until,  in  some  countries,  it  has  been 
carried  infra  presidia ;  in  others,  has  been  twenty-four 
hours  in  possession  of  the  enemy;  in  England,  and 
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TUB^     under  our  prize  act,  until  it  lias  been  condenincMl  in  a 
«CH<)oN£R  coiupetent  ^ourt. 

ADELINE. 

^ irtlie  captors  liave  any  claim  to  any  part  of  this  pro- 
perty* it  muHt  be  becausr  re- caj>/m  fit  jfixwii  ilui  enemy » 
But  lio  sUch  clatni'is  Het  up  in  tlitj  libei ;  the  right  of  pj*o- 
]M*rt}  remains  in  the  Claimants;  it  haa  never  been  cbang* 
ei)^  and  must  therefoi^  be  resiored  to  tliom. 

But  it  is  said  tlfat  some  of  these  claims  are  insufflcir nt, 
because  they  djo  not  Say  that  rhr  pro[)erty  bi lengths  to 
the  Claimants  at  the  time  oi^shipiMeiitj  but  nierel}  iLttbe 
time  of  capture* 

I  answer,  if  the  property  belongs  to  the  Claimants  now 
it  is  all  wliicli  the  Court  will  riquire  in  this  casi,.  Ihave^ 
already  endeavored  to  shew  that  the  capiors  have  no' 
claim  to  the  pro|ierty  ;  it  ftillows,  theti^  that  the  Court 
will  restore  it  to  the  prapei  owner$  at  the  time  of  the 
decree.  Suppose,  however,  thr.t  I  am  wring  in  the 
principles  wluch  1  have  endeavored  to  establish,  and  that 
the  captors  can  have  a  decree  in  their  faTop  in  this 
case ;  let  me  enquli'e  whether  the  claims  above  kllnded 
to  are  not  sufficient  7  All  that  is.  necessary  for  the  claim 
is  to  deny  the  material  allegations  in  the  libel.  The 
allegation  here  is  that  the  property  is  enemy's  prop<  rty* 
aiifl  as  such  liaUe  to  be  condemned.  This  allegation  is 
expressly  denied  by  the  claim.  Nothing  more  is  ever 
required  in  a  claim. 

liVhere  there  ^re  any  circumstances  which  raise  a 
presumption  that  the  propi»rty  is  enemy's,  such  as  com* 
ing  froui  an  rm  iii;N  |)«>rt,  f>Mnd  on  boani  an  enemy's^ 
vessel,  &.r,  &c.  t!ien  ii  bccomi'S  n4T«'ssary  fortho  Clal- 
mnnt  to  explain  away  those  circumstances,  to  prove  the 
friencily  natuiT  of  the  proiK  rty,  to  shew  it  to  have  been 
frif^ndly  at  the  time  urits  shipment.  &c.  ^vhich  is  done 
in  what  is  called.  <*  the  test  ikjfidaxii^*  not  in  the  claim. 

But  in  rases  where  the  property,  fr<)m  the  circumstan- 
ces of  the  cpse,  mu«t  n»cesHarily  Im  presumed  to  belong 
to  our  own  citizens  or  our  friends, ^aa  in  the  rase  of  a 
re-c  jptuie)  then  no  test  affidavit  can  be  necessary ;  the^ 
ao  explanation  is  asked,  because  none  is  required. 
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If  titfse  clftims  are  irumfficienty  does  it  folklw  tint  tliiii      thb 
property  must  be  crnifkninetl  ?  •GB<H>'viK 

The  daims  being  iDsuflirient«  the  Court  wiU  e4^r  _^— —^ 
saffer  fhe  Claiiniifits  to  ami^nd  them,  or  they  will  cpn^ 
sider  them  as  no  ctaumsy  and  dispose  of  the  property- 
accordii^y* 

If  an  amendment  is  allowedf  there  can  be  no  difficulty 
in  removing  this  obji^xtion. 

ir  the  claims  areconstde^d  as  m^  Claims,  is  the  pro- 
perty to  be  condemned  as  a  matter^of  course  I 

If  the  captors  tn  rase  of  captnre  seno  in  a  Tessely  af- 
ter taking  oat  f  he  master,  supercargo  and  every  other 
person  who  would  probably  claim*  an^  leave  an  boanl 
only  one  or  two  of  t!ie  crew  whose  examinations  may 
be  taken  in  prepnratario,  and  who  are  wholly  ignorant 
as  to  the  property  on  boarjl, — if  when  a  vessel  an<l  car- 
gvi  thus  sent  m  Is  libpHod  hs  prizef  is  it  to  be  condemned 
of  course  as  prize^  because  no  cliaim  is  put  in  or  filed 
fbrit? 

Ifall  the  papers  ^nd  documents*  and  evidence  inpre^ 
paraiorio  provt  the  jiroperty  not  liaUe  ti»  condemnation* 
is  it  to  b4>  condemned  because  no  claim  is  filed  for  it  by 
the  owner? 

Tliis  doctrine  would  follow  from  the  arguments  upon 
th(^  othf^r  side*  but  it  is  too  monstrous  to  be  supported 
by  any  Court 

I  take  tlie  law  upon  this  snhjert  to  be  this*  viz  :  The 
proceedings  in  a  Cp'irt  of  ailmiralty  are  in  revL  The 
suSjert  roatt'T  is,  in  sub?«tsnre,  in  possession  of  the 
Court*  and  they  never  wii  decree  it  to  the  captors  or  to 
any  other  persdn,  unless  they  can  shew  a  right  to  it. 
They  never  wW  give  the  captirs  my  property  because 
I  do  not  claim  it*  not  being  possibly  in  a  situation  to 
know  that  it  has  been  capturnd  or  libelled. 

If  thf^re  be  no  claim  fileiU  the  Court  will  examine  flm 
papers  and  examinations  tn  preparatario,  and  if*  from 
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<M£      the  fare  of  them,  there  appears  good  ground  of  QOiidem« 
ioteooKBR  nalion>  they  will  condeimiy  otherwise  nut» 

ADELllTE* 

..^-^....-.^  It  is  not  like  the  case  of  a  judgment  by  default  in  a 
Court  of  common  law,  where  the  Plaintiff  takes  judg* 
mcnt for  his  debt;  becHiise.  at  commm'ln  law*  the  pro- 
cess has  been  perftonally  served  upt>n  the  Defendant,  he 
is  actually  in  Coirt,  or  has  been  proceeded  against  to 
outlawry.  No  surprize  ran  be  con^plained  of  by  him. 
jNot  so  in  a  Court  '^f  admiraUyf  where  tlie  pmceeding  is 
in  rnif, ;  and  when  the  owner  may  never  know  that  his 
pi*operty  is  in  jeopardy.  T!ie,  Court  being  possessed 
of  itare  bound  to  give  it  up  to  no  body  but  him  who  has 
a  g'tod  vx^hl  u>  it.  If  from  the  libel  and  the  proofs  be- 
fore the  Court  it  appears  that  the  captors  are  entitled 
to  tlie  property,  the  Ctmrt  will  decree  it  to  them ;  other- 
wise not.  Aiid  for  this,  among  other  reasons,  it  is  an 
invariable  rule  that  a  claim  must  always  he  put  in  under 
cio^/i,  so  that  if  tlie  Court  ord'T  property  to  be  restored 
to  the  Claimant,  they  may  at  least  hive  some  evidence  of 
liis  right  to.it. 

For  these  reasons  if  there  were  nt)  clainis  put  in  to  this 
property  at  atl,  yet,  as  from  the  prcwfs  in  the  case 
taken  in  preparatorio  it  is  clearly  not  enemy's  property, 
I  contend  that  the  Court  could  not  condemn  it  as  prize 
of  war. 

This  case,  being  that  of  a  re-capture^  is  a  case  in  which 
the  questions  are,  whether  the  property  shall  be  re^toi'cd 
to  the  original  owders,  and  upon  what  terms  ?  As  tliere 
is  no  pretence  that  the  property  belona^s  to  an  en^my, 
lliere  is  no  reason  that  the  claim  should  negate  a  trnns- 
for  in  fmwnhi) '  which  IrRnsPi^r  is  void  only  when  its 
efibct  would  be  to  neutralize  belligerent  property. 

If  the  (libel  in  this  case  be  such  as  the  Court  can  pro- 
ceed uiion  to  award  salvage  to  the  captors,  I  shallipow 
)bri^fly  examine  upon  what  terms  the  property  in  ques- 
tion must  be  restored  to  its  former  owners.  This  propertj 
consists, 

1.  Of  the  vessel  claimed  as  American  property  and 
proved  to  be  so. 
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3*  Of  property  of  American  citizens  stated  to  be  resi-      thb 
dent  in  the  United  States.  siCHooiniB 

ADEXINB. 

3.  Of  property  of  American  citizens^  whose  place  of  i 
residence  is  not  stated* 

4.  Of  property  of  alien  friends^  resident  in  the  United 
States. 

5.  Of  property  of  subjects  of  France^  residing  in 
France. 

First,  as  to  the  vessd. 

By  the  act  of  congress  of  Wth  June,  1812,  entitled 
^*  an  act  concerning  letters  of  in«(rque»  prizes  and  prize 
<<  goodsy"  section  B,  voL  11^  p.  fMf  »  it  is  enacted^ 
<<  that  all  vessels  goods  and  effects,  tber  property 
<«  of  any  citizen  of  the  United  States,  or  of  persons 
*^  resident  within  and  under  the  protection  of  the 
<<  United  States,  or  of  persons  permanently  resident 
^^within  and  under  the  pE*otection  of  any  fort'ign  prince^ 
<<  government  or  state  in  amity  with  the  United  States^ 
*^  which  shall  have  been  captured  by  the  enemy  and  which 
<<  shall  be  re-captured  by  vessels  commissioned  as  afore- 
*^  said,  shall  be  restored  to  the  lawful  owners,  upon  pay- 
<<  ment  by  them  res|iectively  of  a  just,  and  reasonable 
<<  salvage,  to  be  determined  by  the  mutual  agreement  of 
<<  the  parties  concerned,  or  by  the  decree  of  any  Court 
^  having  comp  tent  jurisdiction,  according  tithe  nature 
«'  of  each  case,  agreeably  to  the  provisions  heretofore 
*<  ( jtablished  by  law.'* 

Now  the  provisions  heretr»fure  established  by  law  are 
to  be  found  in  an  act  of  congress  passed  on  the  Sd  Marchf 
±SOOs  vol^o^  p.  SS. 

This  act  after  providing  for  the  restoration,  of  yes-> 
sels  and  goods^  after  re-capture^  upon  the  t-ates  of  salvage 
therein  mentioned,  proceeds  in  th*se  words,  **  and  if  the 
^  vessel  so  re-taken  shall  appear  to  have  be^n  set  forth 
f*  and  armeil  as  a  vessel  of  war.  before  such  capture  or  - 
'*  afterwards  and  before  the  i*e-t'<ikiiig  th'ireof  as  afore- 
^<  said,  the  former  owner  or  owners  on  the  restoration 
VOL.  IX.  54 
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THB  <<  thereoft  shall  be  adjudged  to  pay,  for  and  in  liea  of 
i^HoovBE  <<  salvage,  one  moiety  of  the  true  value  of  such  vessel 
U^^hisE.  <f  of  war  or  privateer/' 


Under  this  act  I  presume  the  Court  cannot  hesitate  in 
affirming  the  judgm'^nt:  of  the  Circuit  Court  with  costs 
and  expenses  of  prosecuting  this  apjieal. 

Sicondf  as^  to  tlie  property  of  American  citizens,  resi- 
dent in  the  Un*ted  States. 

The  act  of  Murehf  1800,  vol.  5,  p.  58,  is  positive  in 
its  provisions  u|ion  this  subject,^  the  property  must  be 
jresto.^d  upon  one  sixth  salvage. 

Tiio  decree  of  tiie  Circuit  Conrt  upon  this  property, 
I  contend  ou.s^ht  also  to  he  affirmed  with  costs. 

Third,  as  to  the  property  of  Americkn  cf^tzens,  whoso 
placo  of  residence  is  not  stated. 

IMtIs,  in  my  view  or  the  subject,  is  the  only  point  in 
tbet^aiise  upon  which  tlie  mind  can  at  aH  hesitate,  and 
wiien  this  h  fully  considered,  I  trust  all  doubt  upon  it 
will  vanish. 

It  is  contp^nded  on  tlie  part  of  the  captors,  that  as  no 
place  of  residence  is  mentioned,  these  A'uerican  citizens 
muHt  be  considered  as  resident  in  France,  and  tba(  the 
rule  as  to  the  restoration  of  tlie  pr')perty  of  French 
subfects  must  therefore  apply  to  them.  To  this  I  an- 
swer, 

FiraU  t  do  not  t!iink  the  presumption  a  fair  one,  that 
because  no  place  of  rcsi'lence  is  mentioned,  they  arc 
th'^refot^e  to  be  consMered  as  rest  ling  in  Prince.  As 
i\wY  a»*  citizens  of  the  United  States,  it  would  seem  to 
B)"^  that  they  ou^ht  fairly  to  be  presumed  as  residing  in 
thi^  United  States,  until  some  evidence  is^  produced  to 
the  contrajry. 

If  fiowever  the  Court  tfiink  it  important,  that  flie 
Claimant  shuuld  prove  their  place  of  residence,  they 
wiil^  I  presume,  give  us  an  opportunity  of  doing  so. 
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Secondly f  that  the  place  of  residence  is  wholly  iinma-       the 
terial.  scHooNEft 

Ab£Xl>E« 

Becaaset  being  American  citizens*  and  there  being  no-  .-~^— i-^ 
thing  iinia^atul  in  tiicir  rt'siding  in  Francet  or  any  other 
country »  with  which  we  aiv  at  piare»  they  have  not  for- 
feitrd  any  of  tiieir  rights  a8  citizens  of  the  L  nited  States'. 
And  the  doctrine  that  nsid»  tn  e  ahiimdv  giU^s  a  iiatis  n^l 
character,  applies  only  to  the  case  (^tihv  i^tibjttts  oftwo 
nations  whicii  are  at  war  with  eathorhir;  or  tu  neutials 
Pisiding  in  one  of  the  two  helliu^rcnt  nati  m.'«  |  but  can- 
not be  applied  to  such  a  r&se  as  lttr»p  I  foi-bcar  howi  vcr 
to  enlarge  upbn  this  i>oint  a&  uimicessar).     Because^ 

The  question,  as  to  the  terms  uiN)n  which  this  class  of 
Claimants  are  to  have  their  property  restored,  deiu-nds 
upon  the  construction  of  the  act  of  congress,  which  I 
shall  now  consider. 

By  the  act  of  .WarcA,  1800,  before  referred  to,  it  is  de* 
Glared,  that  when  any  gooHs  which  shall  hei'eafter  be  ta- 
ken as  prize  •«  by  any  vessel,  acting  under  authority  from 
•^the  government  of  the  United  States,  shall  appear  to 
**  have  before  belonged  to  any  person  or  perstms  resU 
^  dent  within  or  under  the  protection  of  the  United  States, 
**  and  to  have  been  taken  by  an  enemy  of  the  United 
^  States,*'  &c.  This  question  depends  upon  the  construe* 
tion  of  the  above  clause  of  the  section. 

In  order  that  the  property  should  be  restored  upon 
the  payment  of  one  sixth  salvage,  it  must  belonk  «<  to 
<«some  person  or  pf-rsons  resident  within,  or  under  the 
^•protection  of  the  United  SUtes.'^ 

If  It  belongs  to  any  person  residtnt  within  the  United 
States,  it  is  to  be  so  restored ;  or  if  it  belongs  to  any 
person  who  is  under  the  protection  of  the  United  States, 
whether  he  resides  therein  or  not,  it  is  to  be  restored  upon 
the  same  terms. 

M  foreigners  who  are  permitted  to  reside  in  the  United 
Stat^,  are  under  their  protection,  but  no  person  who  re*- 
aldcs  out  of  the  United  States  is  under  the  protection  of  the 
United  States,  but  their  own  citixens. 
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mns  In  2  Cranch  Rep.   130,   this  Court  held  ^^fliat  an 

SCHOONBR  American  citizen  i^esiding  abroad  is  entitled  to  the  pro* 
ADEI.IKB.  tection  of  his  gavernment.'' 


JIgain,  every  foreigner  who  resides  in  the  United 
States,  must  necessarily  be  under  their  protection*  the 
words  therefore  **  or  uwUr  the  protection  of  the  United 
States^^  would  be  nugatory  if  intended  to  be  applied  to 
such  foreigners,  and  no  effect  can  be  given  to  thos» 
words,  unless  they  are  applied  to  citizens,  residing  out 
of  the  United  States,  but  who  are  stiH  under  their  pro- 
tection. But  if  the  words  of  the  act  of  Martha  1800, 
are  of  doubtful  import,  their  true  construction  is  1  think 
put  out  of-^  doubt,  by  the  act  of  MthJune^  181^,  before 
I'eferrcrt  to.  Hiese  two  acts  of  congress  being  in  juiri 
maleriaf  must  be  considered  as  one  act,  and  consti'ued 
accordingly. 

Tli<^  Btk  secHm  (ftke  ad  qfJune^  1812,  declares  <«  that 
*'  all  v*'Sf3Hs,  gotiiin  itrifltflVns,  the  pr<»perty  of  ahy  citi- 
f^xtn  oj  the  Ihdkd  State Sf  or  of  presous  leaident  within 
"an*/  Litulev  the  [irotertton  of  tlie  United  Sta;e«,''  shall 
be  n  st4>red  **  agreahty  t«  the  provisions  heretofore  esta- 
5<bli$hcd  bylaw." 

Now  there  wei-e  no  other  provisions  established  by 
law*  than  those  contained  in  the  act  of  Mirch,  18P0« 

It  is  evident  that  congress  roust  have  intended  by 
the.  act  ofMarchf  1800,  to  provide  for  restitution  of  the 
property  of  a^iy  citizen  of  the  United  States,  whether  he 
resided  within  tiic  C  pite4l  States  or  not.  This  is  the 
only  construction  by  which  the  provisions  of  these  two 
acts  can  be  reconciled. 

That  tliis  was  the  construction  intended  by  ongrcss, 
when  these  laws  were  passed,  will  be  still  more  evident 
when  we  examine  with  a  little  more  care,  the  different 
phraseology  of  them. 

The  act  of  MajKh,  1800,  says  nothing  about  citizens 
of  the  United  States,  but  speaks  of  property  belonging 
tc»  persons  resident  witliin  or  under  the  protection  of  the 
United  States,  thereby  meaning,  as  T  contend,  nU-  per- 
sons who  reside  within  the  United  States,  and  «li  citi- 
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%em  under  th^  protection  of  the  United  States^  let  them      the 
reside  where  the>  may.  schoonsb 

ADELINE* 

The  art  oi' JunCf  ±8i2,  provides  for  the  cases  of  proper*  , 
ty  •<  of  any  citizens  of  the  United  States/*  and  or  «*  per- 
<<j3ons  rttsident  witi^ki  and  under  the  protection  of  the 
ff  United  Stales.'' 

A  foreigner^  rmding  in  and  undtr  ihe  praUcHonot  the 
Unitei;  States,  is  entitled  to  have  his  projierty  restored 
under  this  acu  This  clause  of  the  sentence  does  not  ap- 
ply to  citizens  at  alU  because  their  property  is  already 
provided  for  by  the  words  ff.any  citizen  of  the  United 
States.'* 

By  the  act  of  Mirch,  1800,  the  property  of  all  persons 
resident  within,  itr  qfpersoM  under  the  protection  of  the 
United  iJtate»9  is  to  be  restored ;  without  which  latter* 
words,  no  provision  was  made  for  citizens  out  of  the 
counti7,  these  words  werefor  that  reason  unquestionably 
inserted. 

For  these  reasons  I  contend  that  it  is  iiymaterial 
where  the  American  citizens  reside,  they  are  entitle  to 
have  their  property  restored  upon  paying  one  sixth  as 
•alvage. 

Fowiht  as  to  property  of  alien  friends,  resident  in  (he 
United  States. 

No  observations  are  necessary  to  prove  that  under  the 
acts  of  congress  referred)  to,  they  are  entitled  to  restora- 
^on  upon  paying  one  sixth  salvage. 

As*  to  them  the  decree  I  presume  will  be  affirmed  with 
costs  and  expenses* 

Fiftlif  as  to  the  property  of  subjects  of  France  residing 
in  that  country. 

By  the  3d  sect  of  the  act  of  Marchf  1800,  vd.  5,  p.  40, 
this  property  is  to  be  restored  upon  the  same  salvage 
on  wliicli^by  the  laws  of  France,  the  property  of  American 
citizens  would  have  been  restored  to  them  under  similar 
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THB  circumstances.  And  if  no  law  or  usage  of  France  is 
SCHOONER  known  upon  the  subject^  the  same  salvage  is  to  be  allow- 
ADKLiN£«  ed  as  if  it  were  the  property  of  a  person  resident  in  Uie 
— — —  United  States,  (viz.  on^  sixth.) 

Now  Iconfc'ss  I  have  not  been  able  to  find  what  was 
the  rule  in  Fi*ance  upon  that  subject. 

Whether  the  ordinance  of  1779j  made  upon  this  sub- 
ject! and  which  is  referred  to  in  the  argument  on  tlie 
other  side,  was  in  force  at  the  time  of  this  re-capture  or 
not,  or  whether  that  ordinanre,IikealmosteverY  thin.t^  else 
in  that  country,  was  destroyed  iJUringtiie  dreadful  revo- 
lution wlkich  she  has  just  passed  through,  I  know  not. 
i  confess  my  ignbrance,  and  I  have  endeavoured  in  vain 
to  obtain  information  about  it. 

If  no  such  French  rule  is  known  to  the  Court,  then  I 
claim' this  property  belonging  to  French  subjects,  resid- 
ing in  France,  upon  the  same  salvage  which  by  the  act 
of  congress,  it  ought  to  be  restored  to  tbemf  if  they  re^ 
sided  in  the  United  States; 

^MMET,  for  ihe  Re-eaptorSf  in  reply. 

Most  of  the  cargo  has  been  claimed  |  but  no  claim 
wliatsocver  has  been  put  in  for  the  property  expressed  in 
the  bill  of  lading.  No.  25,  (%6  bundles  of  steel  to  be  de- 
livered to  C.  W.  Huty,  of  Philadelphia,)  nor  to  that  exr 
])rcsscd  in  No.  33)  (a  harp  and  case  of  strings  to  be  de- 
livrrrd  to  T.  Delort,  who  has  come  in  and  claimed  other 
property,)  nor  to  thaf  expressed  in  No.  39,  (1  case  of 
jwncils,  on  account  and  risk  of  Mr.  FongaroUy,  of  New 
Yr)rk.)  This  circumstance  would  not  have  been  noticed 
here,  but  tliat  it  is  called  for  by  part  of  Mr.  Ogclen*s  ar- 
gument, who  (partially  admitting  that  a  bad  claim  is  tan^ 
tamount  to  none  at  all)  contends  that  the  want  of  one  is 
no  ground  for  condemnation.  In  England,  by  the  prize 
acts,  regulations  aremade  incase  of  non-claimsfor  a  limit- 
ed tifiie.  In  our  Courts,  for  want  of  any  suth  regulations, 
defaults,  as  I  understand,  are  usually  taken,  but  the  pro- 
perty not  pntout  of  the  power  of  the  Court  for  a  reason- 
able time.  It  is  unnecessary  to  discuss  the  propriety  of 
that  arranp^ement  in  the  present  case ;  for  certainly,  after 
the  lapse  of  a  year,  where  the  parties^  who  ought  to  claim> 
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are  in  th^  immediate  vicinily  of  the  Cpaitf-  and  bare 
came  forward  vtitli  no  rlaimat  all,  or  one  Dot'disclodin^  schqoiTbM 
what  19  ni  cesfiary  to  asrertain  the  innocent  character  of  ad£LINS. 
the  propert}^,  orilie  rinindatioh  or  terms  upon  which  restor-  ■> 

ation  should  tie  had  ;  wh^re  tbey  have  refused  the  sahc«* 
tioQ  r>raaoath  to  vei  if|r  dt>cuments  that,  without  ^t,  may 
well  be  quei«tioiiat>le ;  there  can  be  no  ground  for  award- 
ing restitution  to  them*  Tlieir  sifence,  or  evasive  mode 
of  iliiaiing,  must  be  regarded  as  intentional ;  and  indi- 
cating tliat  the/  caniiiit  make  •ut  a  fair  case  for  restora- 
tion* 

Mr.  Ogden  contends  f »r  restitution  mthout  salvage^ 
en  ant»ther  ground;  that  tftis  libeJ  being  for  rondcmna- 
tii^n  as4*neoiy*s  propei'ty  and  prize  Eifwar,  salvage  can- 
not b** awarded  under  it;  th*'i'eibn?,  «j*ys  h**.  it  mnfit  bo 
pee^jreil  without  salvage.    That  Cf>nciusir»n  is  rleaHy  iU 
logicalt  for  if  it  were  true  lhr*t  salva^  could  not  bi*  awar- 
ded under  these  proceedings,  the  only  crin»eqti€nce  wouM 
be  that  the  pr^jperty  slKHild  be  retained,  and  the  re-cap- 
tors turned  rourul  lo  libel  for  salvage.     The  position  it- 
self, from  whicli  the  conclusion  Ih  drawn,  is,  also  erro- 
neous ;  for  in  all  cases  of  military  Halvagit  the  proceed* 
ings  are  as  against  a  prize,  and  the  payment  of  salvage  . 
is  a  ronditiou  necessarily  im postal  by  the  decree  of  res-* 
titution  on  the  Claimant     It  is  not  properly  tbc^  thing 
sought  for  by  the  Libellant  a^id  contested  by  the  Clai- 
mant.    I  do  not  mean  to  s^y  that  it  may  not  have  been 
done  from  greater  caution  and  perhaps  want  of  practical 
experience,  in  tlie  United  States  ;  or  that  if  dime*  it  ought 
not  to  be  sup[mrted^  but  it  is  neither  u^nalnor  necessary. 
Mr.  Ogden  refers  to  a  precedent  of  that  kind  in  Hallos 
admiralty  practice,  I  have  not  the  book  by  me,  and  can- 
not refer  to  the  authority*  but  if  it  be  a  libel  for  mere 
military  salvage^  the  ifttrodurtion  of  it  in  that  book  shewt 
that  the  authors  ideas  were  not  very  well  arranged  upon 
the  subject  which  occupied  him  ;  for  his  book  is  only  k 
translation  of  Clark^^  Praxis  Curicd  Mmtralitatis,  which 
treats  exclusively  of  the /lutonce  CourtfWd  has  no  rela- 
tion to  the  prize  Court  6f  admiralty.     It  is  sufficient 
however  for  me  to  say  that  no  precedent  of  a  lib^l  for 
military  salvae:e  is  to  be  found  in  Maryatt'sPormularVt 
or  any  Rnglish  book  of  authority,  and  that  obviously  all 
tlie  cases  in  Robinson's  reports,  where  suqh  salvage  is 
decreed^  are  brought  up  under  the  prize  jurisdictioB^ 
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THB  and  were  proceeded  against  as  prize  of  war.  Let  me  ask 
dCHooNER  by  what  right  was  the  Adeline  taken  by  the  Expedition 
ADELINE,  and  held  ?  Unquestionably  Jurf  belli.  By  what  right,  or 
— — —  by  what  course  of  proceedings  were  the  i*e-captured 
cr^w  examined  in  preparatorio,  or  the  papers  on  board 
her  opened  and  inspected  by  the  prize  commissioners? 
Because  she  was  subject  to  bo  dealt  with  according  to 
prize  law.  By  a  former  prize  act  of  England  (33  G.  3 
c.  66,  $  420  '^  ^^  enacted  that  re-captured  ships  set 
forth  by  the  enemy  as  vessels  of  war,  should  wholly  be* 
long  to  the  captors,  and  not  be  restored  to  the  original 
owners.  How  was  sucli  a  vessel  to  be  prorceded  against 
but  by  libelling  her  as  prize,  and  condetnning  bor  as 
enemy's  propettyl  So  in  the  pi-esent  case,  part  of  the 
re-captured  property  Is  French,  which  we  contend  (an^ 
for  th«  pn^ent  I  shall  take  for  granted)  ought  to  be  con- 
demned to  the  captors  and  not  re.stored  at  all.  How  are 
Mre  to  proceed  for  that  condemnation,  but  by  libi^Hing  as 
prize  of  war  ?  Why>  under  the  rule  of  reciprocity,  is  it 
not  to  be  restored  ?  Because  by  the  French  law  belliger- 
ent property,  of  which  an  enemy  has  had  ^  hours  pos- 
session^ is  considered  to  have  changed  owners^  to  be  the 
absolute  property  of  that  enemy,  and  when  re-captured 
it  is  treated  as  the  absolute  property  of  that  enemy,  and 
condemned  as  such  by  libel  for  prize  of  war.  The  rule 
of  reciprocity,  (1  Rob.  M.  Rep.  Am.  Edit  p.  53,  in  the 
case  of  the  8aiUd  Cru%^)  induces  us  to  consider  French 
property,  (placed  in  such  cirgumstances  as  would,  under 
the  laws  of  that  country,  be  held  to  make  a  complete 
hange  of  ownership  of  American  belMgerent  property,) 
as  atsd  acquired  by  th^^  enemy ;  and  to  adjudicate  upon 
it  as  actual  enemy's  Rroperty  |  of  course  to  libel  and  con- 
demn it  as  prize  of  war.  jiTon  constat  till  the  claims  are 
put  in  and  sworn  to,  but  that  property,  apparently  Amer- 
ican, is  actually  French ;  and  it  ik  niecessary' to  proceed 
for  prize,  ih  onler  to  get  those  claims  and  ascertain  that 
fact.  A  remarkable  instance  of  that  occurs,  eyen  in  the 
present  case.  The  bill  of  tadin.e:  (No.  15.)  of  280  rasee 
of  ciaret,  state  them  to  he  shipped  by  order  and  for  ac« 
count  and  risk  of  David  Dunham,  (presenting  a  prima 
fade  case  of  American  property,)  but  when  Mr.  Dunham 
comes  to  claim  on  oath,  he  states  them  to  be  the  proper- 
ty of  Messrs.  Johnson  and  Dowling  subiects  of  the 
French  empire.  How  was  the  knowledge  of  that  fact  to 
be  obtained^  but  by  forcing  a  daim  on  oath  ?  and  if  we 
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Iiad  proceeded  by  libelling  only  for  salvage  of  flie  pro-  the 
perty  as  American,  bow  should  we  have  learned  that  it  schookbr 
WBB  really  subject  to  total  condemnation  as  enemy's  pro-  adelikb* 
perty,  under  the  reciprocal  application  of  the  French  -.^...— . 
law?  The  proceedings  in  this  way  are  also  the  niost  sim- 
ple. The  Libellant  claims  the  benefit  of  his  prima  Jdde 
right  arising  from  capture  out  of  enemy  hands  jure  beUu 
If  there  be  any  title  to  be  op|M>sed  to  this,  it  must  be 
shewn  and  sworn  to,  and  tlie  Giurt  will  then  decree,  ac- 
cording to  theextentofthattitle,  either  tiKiiI  restitution  or 
restitution  on  terms  of  salvage.  In  ordinary  dvU  salvage, 
which  fails  within  the  jurisdiction  of  the  Instance  Courts 
2  Hob.  Ad.  Rep.  Am.  Ed.  p.  178,  note  on  the  case  oj  the 
HopOf  the  salvors  never  acquire  a  right  of  seizing  the 
pn>iMrty,  and  their  first  step  (if  th(  y  proceed  against  it). 
is  a  warrant  of  arifest ;  they  then  libel  for  salvage,  be- 
cause they  have  no  superior  or  prima  facie  title  to  the 
thing  itself;  and  the  cont«*stati*>n  is  about  the  \unount. 
But  a  careful  examination  of  Robinson's  reports,  1  Rob. 
Am.  Ed.  Stf  AquUa.  M  Saitta  Crw»9  2^,  The  Two 
Friendsr.  S  Rob.  Am.  Ed.  ^9,  The  AppdUo.  4  Rob.  Am. 
Ed.  tiOf  The  FratMin.  5  Rob.  ,Eng.  Ed.  54,  The  Car- 
Mta.  6  Rob.  Ekg.  Ed.  410,  TAe  Sansom,  will  shew  that 
18  not  the  course'  <4f  proceeding,  where  the  property  has 
been  re-captured  in  war;  and  the  only  reason  why  it  is 
not  piore  clear,  is  that  the  matter,  being  Lmg  establish- 
ed and  of  cotirse,  is  not  noticed  in  the  very  brief  state- 
ments which'  that  reporter  prefixes  to  the  arguments  of 
counsel  and  judgment  of  theCiurt  Enough,  however,  is 
given  to  establish  my  position.  The  Aquita^  (i  Rob.  32, 
35,)  was  a  case  of  (fer^^and,  properly  speakmg,  would 
have  belonged  to  the  Instance  C-  urt.  It  ^pp  ars,  however, 
from  the  judgment,  that  «Jiome  suspirions  occurred  that 
<^it  was  in  fact  the  property  of  an  enemy ;  and  under 
f«  these  circumstances  it  became  expedient  to  proceed 
«<  against  it  as  priae^  for  the  purpose  of  meeting  the  pretend 
*f  sums  of  the  ostensibU  neutral  owner,  and  of  bringing  the 
•^eocanMwJdofn  ofhisdaim,  where  alone  it  conld  be  proper- 
**  bf  dtseusscjif  into  Hue  prize  Conrt.  These  measures  were 
«<higMy  necessary,  and  therefore  noobj^tion  can  jubtfy 
f<bc  made  against  the  mode  of  proceeding/'  In  the 
ease  of  The  Tyco  Friends,  1  Rob.  228,  231, 238,  a  protest 
was  made  against  the  jurisdiction  of  the  Couri;  over  an 
American  ship.  The  counsel  on  both  sides  allow  tliat  re- 
captnreii  a  matter  of  prize  jurisdiction :  and  in  the  judg- 
VOL.  IK.  35 


274  SI^PREME  COURT  V.  B. 

f  UE  ment*  sir  Wiiltain  Scott  says,  '*  but  whatever  may  be  tbe 
tfCHoo^TER  <<  law  as  to  wi*eck  and  derelict,  I  conceive  \t  does  not  ap- 
jMiblimb.  **ply  to  tliese  gtiods,  which  t  consider  to  be  goods  of 
-«>— — »-^-^  <<  prize  ;  for  I  know  no  other  definition  of  prize  goodgf 
<<  than  that  they  are  goods  talien  on  the  high  seas  jiire 
<<  beUi  out  of  tbe  hands  of  tlte  eneiny ;  and  there  is  no  ax- 
« iom  more  c(ear  than  that  such  goods,  wiien  they  come 
«•  on  shi^re,  may  bo  f<dlo^ed  by  the  proresa  of  this 
«  Court''.  In  thexase  of  'fhe  Franklin,  4  £o^.  140,  the 
property  was  libelled  as  enemy's  property  and  prize  of 
war*  and  further  proof  was  ordered  of  the  pi-operty  and 
destination.  It  was  made  and  deemed  satisfactory  ;  hut 
the  captors  insisted  that  restoration  siiould  only  be  made 
on  terms  of  salvage.  This  was  resisted  by  the  Claimants 
with  argtimenls  which  periiajis  have  given  rise  to  the 
present  point  by  the  Claimants,  although  it  was  not  a 
c%Be  of  re- capture  or  seizure  jure  bdh  from  an  enemy* 
Sir  William  Scott  held  it  was  a  case  in  winch  no  mHUary 
salvage  was  due ;  but  directed  ^as  the  price  of  restora* 
lion  in  this  prize  rause,)  a  civil  .salvage  of  500{.  to  be 
paid,  in  tlie  case  of  tlie  Jonge  Lambertf  B  Rob.  6^9  re- 
ported  in  a^ote  to  the  Carlotia^  a  Dutch  ship  and  cargo 
captured  by  a  French  privateer  and  re-captured  was  li- 
bellrtd  as  enemy's  property  and  prize- of  war.  She  was 
,cond**mned  hi  the  Court  below.  The  sentence  was  re- 
Tersed  on  app«'al,  but  as  it  was  neutral  pi-operty  re-cap- 
tured, the  lords  of  appeal  ref;H*red  it  to  their  surrc^tes  to 
decide  whether  any  and  wliat  salvage  was  doe,'  with  pro- 
▼isioiis  for  executin.^  their  decree.  The  surrogates  de- 
cided that  09  salvage  was  due  ;  but  it  is  clear  that  if  it 
had  been  a  case  for  salvage,  the  restitution,  on  this  rever- 
sal of  the  sentence  \(  condemnation,  would  have  only 
jboen  on  payment  of  it.  It  is  unnecessary  to  discuss  th^ 
argiiments  dra\vu  fr^m  oiir  difierent  and  totally  inappli- 
cable* mmtes  of  proceeding  under  our  municipal  code* 
And  I  shall  Only,  a^ld  that  if  the  objection  taken  to  this 
mode  of  proceeding  should  be  sustained^  as  the  error^ 
though  fallen  into  after  much  consideration,  arose  from 

Xant  of  suf9irimt  lijcht  and  infiirmation  in  our  books,  it 
hoped  that  the  opportunity  will  be  afforded  to  the  sal- 
vors of  instituting  such  proceedings  as  may  bethought 
adapted  to  their  case. 

There  is  a  matter  about  which  the  counsel  for  tbe 
Claimants  iiave  fallen  into  a  mistake :  they  state  the  Lt« 
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bdlants  ta  have  appeaJed  from  that  part  of  the  decree      thb 
which  restores  tiie  siiip  on  p.:>nieiit  uf  a  nioiety  of  the  •choo5BB 
iraliit  f<>r  XUe  salvage.    Thenv  is  tin  such  decline  on  thv  adhliive* 

reconl.    The  restoration  of  the  vessel  on  paying  a  moU  — .m, r- 

ety  forsalvi^gp  was  Hgreed  toby  all  partifs*  and  there- 
fore has  in  fact  never  been  dee»*ecd  at  all  and  never  has 
been  disputed.  11  the  vessel  wei-e  understood  to  be  in- 
cluded in  the  words  of  the  decri'e, '« American  pr>p«'rtyt'' 
We  slionid  inde<*d  have  ample  groiinds  of  app«'al ;  for  tlie 
salvjeige  ordered  would  be  onU  one  sixtl;.  Hiat^  however^ 
is  not  the  case,  and  nothing  is  brought  before  this  Courts 
but  the  questions  relating  to  the  re-captuiid  good$.  The 
same  answer  applies  to  the  mistaket  ihat  we  have  ap- 
pealed from  the  decree  of  the  Court  r<  f(»6ing  us  sstlvage 
on  Uie  freight  There  is  no  such  deci*ee  and  ^^  e  never 
asked  it^  as  our  libel  shews,,  though  the  case  of  the  JDorOf- 
thy  FoBtctf  6  £ofr;  Eng.  Ed.  88,  shews  we  are  entitled  to 
it  Ko  question  <if  freight  was  ever  presented  in  this 
case,  but  by  the  daim  of  Ah  xancer  Cranston  (for  the 
iship  ownei*Si)  of  fiTight  for  tlie  goods  not  claimed  by 
him  for  them ;  meiining  to  make  our  salvage  on  the  goods 
pay  a  pro[)ortion  of  it,  and  so  diminish  its  amount.  That 
was  not  adjudged,  and  of  course  we  have  not  appealed  | 
though  if  it  had  been  decreed,  we  certainly  sho<  Id  ;  for 
it  could  be  supported  by  no  principle^  and  would  be  di^ 
nectly  conltary  to  the  act  of  congress. 

These  questions  being  out  of  the  way,  nothing  more 
remains  but  to  consider  what  is  to  be  the  fate  of  the  re- 
capturefl  goods  which  have  been  claimed,  with  the  inci- 
dental consideration  of  costs  and  expenses.  Part  of  this 
property  has  been  claimed,  and  sworn  to,  only  as  belong* 
ing  to  the  alleged  owners  before  and  at  the  time  rf  capture, 
wiUiout  sating  any  thing  as  to  its  ownership  at  the  time 
cfbhipmcnt  On  this»  insufficient  mode  of  claiming  and 
its  consequence^  I  sliall  add  notMng  to  Mr.  Woodwards 
argiment  except  a  reply  t>  Mr.  Ogden's  observntion, 
that  thrro  is  no  reas^in  why  s«ich  transfers  tR  transitu  be- 
tween belligerent  friends  should  be  prevented.  This  very 
cane  shews  otherwise ;  fur  if  the  pciperty  continued 
French,  it  would  be  subject  to  condenination  as  enemy's 
property  and  prize  of  war;  which  belligerent  right 
would  be  defeated  by  such  a  transfer. 

I  shali  endeavour  to  simplify  the  discussion  by  first 
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THE      ciH^siderinj;  the  great  general  division  of  French  proper- 
iCHOoNEB  ty,  and  of  American  property  re-captured ;  and  will  en- 
iUiBXiNE.  fleavour  to  class  the  donbtful  cfises  under  ohe  or  other  of 
■   »  ■  ■       those  heads. 

^s  to  the  French  property f  it  clearly  must  be  judged 
upon  according  to  the  rule  of  reciprocity.  In  France, 
American  belligerent  property  which  had  been  24  hours 
in  the  possession  of  the  enemy  captors  would  h^  treated 
and.^nsidere d  as  their  piniperty,  and  not  restored  on 
salviigc.  The  law  of  2^  iioiH^  possession  hao  in  truth 
been  always  the  rule  adopted  by  France  and  Spain,  and 
mnst  if  not  all  the  powers  on  the  continent ;  for  although 
they  may  desire  a  decree  of  condemnation,  they  desiiv  it 
only  as  the  most  portnbie  and  compendious  proof  of  the 
facts  (including  24  hours  possession)  from  which  the  ti- 
tle has  accrued.  ITiey  do  not  reganl  the  decree  as  cre4- 
'  ting  a  title  to  the  property,  which  doctrine  is  in  truth  on- 
ly confined  to  England  and  this  country  ;  and  was  not 
held  even  by  this  coimtry  during  the  revolutionary  war. 
France  has  a/so  made  an  onlinance  on  that  subj<'ct«  which 
is  to  be  found  in  t  jfwcm,  276,  and  of  which  this  Court 
must  well  bo  held  to  have  jodicial  knowledge ;  for  the 
prize  Court,  to 'which  it  has  succeeded,  has  recognized 
it  in  the  case  of  Miller  ^  aU  Appellants  v.  ship  Res^viinnf 
tZ  Dallas^  2.  Tl  at  this  was  the  law  of  France  down  to 
and  long  after  th<  revolution,  lias  not  been  doubted  ^  and 
indei*d  cannot ;  for  Azuni's  work  was  published  after 
1803,  f  Vtd.  2  Ax/uiii.  218, J  but  It  is  thought  possible  that 
it  may  have  been  suhs«M)uently  altered  ;  and  from  the  pre- 
tended ignorance  on  that  subject,  a  claim  for  restoration 
on  American  salvage  is  made.  The  claim  is  singular; 
for  it  is  predicated  not  on  the  rights  of  the  parties,  but 
on  the  supposed  ignorance  of  the  Court.  It  is  not  sanc- 
ticmed  by  the  avoids  of  the  act  of  March  Sd^  1800.  (§  S,  vri. 
5,  p.  38.)  which  provides  that  «  where  no  such  law  or 
nssige  shall  he  known.*'  the  same  salvage  shall  be  allow- 
ed as  is  provided  by  the  Ut  section  of  that  act.  That 
m^auH,  V  here  no  such  law  or  usage  shall  be  made  known 
or  promulgated  or  acted  ii|)on.  It  I'efers  to  cases  in 
which,  on  enquiry,  a  state  shall  not  be  found  to  have 
adopted  any  precise  law  or  usage  on. the  subject^  but  it 
founds  no  right  to  a  sutt/)r«  on  suppose*!  judicial  igno- 
rance. The  ordinance  of  1779  is,  however,  a  known  law, 
\nd  it  must  be  considered  as  valid  until  those  who  insin- 
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uate  its  abrogation  give  8oin^  proof  of  tlieir  asHerttoil*      tre 
Thf  onus  is  w  itii  tLeni,  and  thriueaiis  of  proof,  coming  scHoohbb 
from  their  own  rouniry,  are  certainly  witlim  thoir  power.  AOBLUufi. 
i  Bob.  Jm.  Ed.  p.  56,  57.    1  lie  pn^uuiption  ad  well  ks.. 
the  fkct,  thercff  re,  18  that  there  has  been  no  t^riation  or 
abmgalion  ol  the  ordinance  of  1779, 

Hie  property  of  Murican  cUixens  resideni  in  France 
must,  as  1  conceive,  u<  considt  i*ed  as  French,  and  sub^ 
ject  to  the  same  rule.  This  cflcrt  of  domicil  or  national 
character  is  pnxlucid  in  evt-ry  caS^  inhere  timt  chai%c- 
ter  is  Judfred  of  'ni(^rely  by  the  law  of  nations.  Birth, 
by  the  miiniripal  laws  of  many  countries^^is  considiYcd 
as  fixinc^  an  indelible  national  character ;  but  that  doc- 
trine seeniR  entirely  dependt*nt  on  municipal  law,  and  is 
nit  to  be  found  in  the  writ  1*8  on  the  law  of  natioifs. 
Birth,  witfi  them,  affords  a  prima  facie  presumption  of 
n^sidence,  and  serves  t«i  estahlhili  it  where  other  facts 
are  eqiiivoral  or  silent  j  ami  in  that  sense  sir  W.  fecott 
must  be  understood,  when  he  sajs,  in  the  case  of  ta 
Vnginie,  5,  Bob.  98,  99,  •<  that  the  native  c^racter  ea* 
•♦  sUy  n  verts,  and  that  it  n  quires  fewer  ciixumstanc^s  to 
«  constitute  domicil  in  the  case  of  a  native  subject  than 
*<  to  impress  the  national  cl)nracfer  on  one  who  is  ori- 
<<  ginally  of  another  country ."  But  birth  ccaseb  to  af- 
ford evidcnce^f  the  nation^  character  under  the  law  of 
nations^  when  o|)posed  to  a  clear  residence,  animo  manefi- 
dt,  in  another  country  ;  for,  says  sir  William  Sc^itt,  in 
iht  Indian  Chief  S  Rob.  JSm.  ed,  23,  ««  no  position  is  more 
««  established  than  this,  that  if  a  persoir  goes  into  ano- 
<<ther  country,  and  engages  in  trade,' and  resides  there,  he 
^'  is  by  the  law  of  nations  to  be  considered  as  a  mer- 
<( chant  ofthat  country.'^  lt\  some  of  tliesecases  (the  par- 
ticulars of  which  I  shall  hereafter  point  out)  it  may  per- 
hai)s  be  contended  Ihat,  although  the  owner  of  the  pro- 
perty appears  to  be  resident  in  France,  the  permanency 
of  his  residence  or  the  animtis  vianendi  does  not  ap- 
pear ;  but  to  that  I  again  r.nswer  in  the  words  Of  sir 
Wm.  Scott,  in  the  case  of  the  Bemon,  1  Bob*  Anu  cd.  87, 
88.  «<  wherever  it  appears  that  the  purchaser  was  in 
*  *<  France,  he  must  explain  the  circumstances  of  bis 
*<  residence  there:  the  presumption  arising  from  his 
*<  resilience  Is,  that  he  is  there  animo  manendi,  and  it 
**  lies  on  him  to  e^icidain  it.*^  Forever>  purpose,'there- 
forc,  either  of  conimerce  or  of  war,  to  be  decided  npon 
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THE  solely  fejr  the  law  of  n-.ticmsy  these  American  citizens 
scHooiTER  resident  in  1^  ranrc  must  be  regardetl  as  iTent  ^men. 
ADELINE.  But  it  IS  contend. d  (hat  with  rcsj^vt  to  9iJ\afv«*' they 

■t.   ,    ■  > are  protected  by  the  >a  ol^ds  used  in  the  act  of  congress 

of  MaiTh  Sd«  1800,  $  l*  vol.  B^p.  SS,  **  any  peis<  n  or 
<<  persons  resident  within  or  under  the  protection  of  the 
Unit4'd  States  ;'*  which  last  expression,  it  is  said*  neces- 
sarily includes  American  citizens  every  where.  11  this 
wm^  the  intention  of  the  ie.s^^islature,  ii  is  very  singular 
that  it  did  not  simply  say  **  any  ciiizen  of  the  Lnited 
.**  SiatbSy  or  any  jierson  or  persons  i-esident  tlrei^m." 
It  seems  to  me,  however* that  the  Word  reaident  which  is 
expressed  in  the  fit'St,  is  understood  in  the  second  men  her 
of  t^  sentence ;  and  tliat  it  should  be  read  «  any  person 
««  or  {fcrsons  resident  within»  or  n^sident  under  the  pro- 
«  tectifin  of  the  United  States.''  An  inhabitant  of  one  of 
the  territories  comes  within  the  last  but  not  the  firft 
description — so  docs  a  consul  or  other  public  minister 
Siiio  has  not  by  habitual  (ommerc«  and  residence  ac- 
quii*ed  another  national  cliaracter.  Otiier  instances  of 
J'csidence^itiider  the  protection  of  the  Uniteii  State8  might 
be  pi*oducc«^ ;  but  an  American  who  has  changed  his  na- 
tional character*  andbec  ome,  for  every  puepof^e  of  war 
and  commirccy  a  member  of  another  community*  can 
no  longer  be  regarded  jxn  under  the  protection  f  the 
United  States.  I  ani  at  a  loss  to  see  fcow  America 
eould  afford  protection  to  him.  if  she  were  neutral 
and  the  country  of  his  residence  beHigt^rent*  would  his 
commerce  from  that  country  be  under  her  protectinn? 
The  laws  relating  to  re-capture  and  salvage  were  made 
with  a  view  to  America^  being  bellig''r»'nt*  and  must 
be  construed  in  relation  t<i  that  state  of  things  :  In  that 
state,  does  she  or  can  she  affotnl  any  pr<»tection  t>  a  mcr- 
i^hant  residing  abroad*  whose  protection  and  character 
must  Exclusively  depend  on  the  hestiiity  or  neutrality  of 
the  counliY  to  which  be  belon/^  as  a  permanent  mem- 
ber? The  interpretation  put  upon  this  phrase  by  Mr. 
Ogdcn  would  make  the  first  and  third  sections  of  the 
tLCt  o( m^larch  3rff  1800*  at  variance  with  each  othrr,  and 
the  same  pct*son  subject  to  two  inconsistent  measures : 
for  unquestionably  such  an  American  permanently  resi- 
dent in  a  foreign  friendly  c<iuntry  comes  under  the 
description  of  a  «' person  |>ermanently  resident  within 
W  tlie  territory  and  under  the  protection  of  a  forcigii 
«« prince/*  &c. 
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ntJ^$ectiMrfthe  act  of  June,  1812*  camio^xiilaio      tuc 
the  aiittMvdent  law  ot*  Mtrclh  1800 ;  fur  it  is  obvionsiy  ftCH<>o v^m 
inadvertently  worded,  and  not  int/nded  for  any  purpose  aii£Line. 
of  explainiog.  altering,  or  afiecting  Uiat  law.    If  the  — — — 
mistaken  substitution  of  tlie  word  and  for  or  could  have 
any  effect,  it  wonid  be  only  to  shew  that  no  person  re- 
nidiog  out  of  the  United  States  in  a  consular  or  public 
capadty  could  be  deemed  under  their  protection.    'Jlie 
tratb,  howeyer,  is,  that  tlie  last  act  contemplates^  |io- 
thing  more  than  to  place  recaptures  by  private  armed 
nhips,  on  the  same  footing  with  those  made  by  public 
vemls  of  war  I  and  it  accomplishes  tliatby  a  very  loose 
phraseology. 

If  I  am  well  founded  in  tlie  foregoing  argumeuts,  )t 
wiU  foUoW  that  the  decrees  of  the  Courts  below  respe<^ 
ing  French  property  and  that  of  all  the  residents  in 
France,  whether  native  A'uericans  or  not,  should  be 
aflBrmed ;  and  Tif  costs  and  expenses  ai*e  to  be  at  all  gi* 
Ten  in  this  case)  with  both. 

I  shaH  now  consider  the  question  as  to  cle.«r  Ameri- 
can goods  re- captured.  The  Adeline  was  a  private  ves- 
sel oJf  war,havingalett^rof  mari|ue;  andtwhcnm  thepos-. 
session  of  the  English,  she  foug^ht  with  and  made  re- 
stHtance  to  the  privateer  Expedition.  There  can,  there<» 
fbkc,  be  no  question  h«it  that  the  salvage  of  the  vessel 
itself  must  be  one  half.  The  (Claimants,  however,  oon- 
tcnd  that  such  a  rate  of  salvage  only  ext  ^nds  to  the  ves- 
sel ;  but^  that  goods  i*e-captured  on  board  of  even  an 
armed  and  comrnissioned  vessel  l^tist  be  restored  on 
paying  one  sixth;  tliat  being  the  rate  8i>e(tfitid  in  the 
act  of  March  3i{,  1800  :  and  in  su«^)>ort  of  this  opinion 
several  rules  for  the  construction  of  statutes  liav*  been 
cited,  ft  is  my  duty,  and  I  trust  i  shall  do  it  successful-^ 
ly,  to  maintain  the  opposite  doctrine.  In  order  to  doso# 
l;8hall  observ.*  ttiat  salvage  has,  in  every  country  and  iu 
every  code  of  laws,  been  considered  as  a  matter  of  ge- 
neral average :  the  service  is  an  act  done  f  »r  the  com 
tntm  b'^neftt,  and  to  be  rccom|M5iised  by  common  and  pro- 
portionate contributions.  Vcss«»l  aui  car.s^o  always  con- 
tribute expressly;  fr:^ig!it,  in  simc  rases,  expressly;  in 
others,  really  but  less  obviously,  wliere  t^e  salvui-s  re- 
ceive their  i)roportion  of  the  rura^o  or  its  value  without 
paying  freight.    If  the  art  of  3rf  March,  1800,  meant  to 
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TH£  break  in  upon  this  established  principle  of  proportionate 
SCHOONER  contHbiition  for  a  common  benefit,  it  is  mUi^put.  pre- 
ADELiNB.  cedent  in  any  other  code ;  and  an  unreasonable  de|>ar- 

ture  from  an  univeraal  usage 'foiinded  on  justice  and 

common  utility.  Such  a  su|:pciaition  should  not  be  in- 
dulged in;  and  it  is  indt^ed  fully  cou^radirted  by  the 
second  section  of  the  samt^law;  f>r  thcre^  regulating  the 
salvage  on  the  re-capture  of  a  public  armed  vessel,  it 
enacts  that  for  the  re-rapture  of  a  public  armed  vessel 
or  any  goods  thereiiif  one  moiety  of  the  true  value  thereof 
shall  be  paid.  No  satisfactory  reason. has  been  or  can 
be  assigned  why  the  United  States  should  be  obliged  to 
pay  dificrently  and  in  a  greater-proimrtion  for  the  bene- 
fit of  re-(5apture  than  private  individuals  deriving  equal 
advantage  from  the  act  Tliis  second  section  of  the  act 
naturally  presents  the  question,  how  it  happened  that 
the  legislature  omitted  to  mention  expressly  in  tlie  first 
sectioOf  goods  on  board  such  anned  vessel  ?  I  think  I 
can  answer  it  The  first  section  is  copied  from  the  Eir- 
glish  statutes  on  the  same  Kfi!>jert  varying  the  propor- 
tion <»f  salvage,  and  with  one  addition  the  operation  and 
force  of  w'bichy  perhaps  was  notsuflirien'ly  advorte4ltoat 
the  time.  Statutes  of  IS,  G.  t,  c.  4.— 17»  G.  2,  c.  3. — 
il9,  G.  2,  c.  34.-16,  G.  3,  c,  5,  ^  .^3.  G.  3,  c.  66.  They 
give  one  eighth  for  salva^  of  vessel  and  goods,  but  enacty 
t?iat  if  the  re-capturcil  ve-ssol  sliall  have  been  set  forth 
as  a  vessel  of  war  durinj^  Us  possemon  by  the  eneiny,  rhe 
salvage  for  the  vessel  shall  be  one  bail'.  Here  the  prin- 
ciple of  proiwriionatc  contrilMition  for  a  common  benefit 
was  not  departed  from;  for  to  S't  ihe  v:*ssel  out  for  war, 
it  must  have  been  coiid lie t'^d  info  {xiit,  andf  of  course, 
the  cargo -which  it  carried  at  the  tim*»  of  capture  dis- 
charged, and  the  connexion  bftwe«»n  tliem  bi'ok'*n ;  the 
go^uls  which  such  a  vessf^l  might  have  on  board  when 
re-captured  wouM  be  ene;ny*s  property,  and  condemn- 
ed as  prize  of  war.  The  British  acts,  therefore,  made 
no  mention  of  such  gnosis,  tliey  not  bojng  a  fit  subject 
for  t*CHt9!*ati6n  on  salvage.  Congress,  in  preparmg 
their  system,  althouc:h  they  adhered  to  the  (diraseologjr 
of  tlie  English  code,  thmight  ihat  the  same  service  was 
rendered  by  rapturing  an  armed  vessel,  whether  it^ 
was  originally  fitt'd  for  war  by  Americans  or  their  cnef- 
mies,  and  tlieref  ire^  awiii*dcd  a'u  equal  compensation  in 
both  cases  ;  but  perhaps  they  did  not  advert  to  the  fact, 
that,  in  the  new  case  which*  tliey  wen^.  introducing,  re  - 


FEBBUART  TEKM  itig.  Mi 

teptured.  goocb  wotdd  have  to  be  restored*  and  they      th£ 
therefore  adopted  tiic  language  of  the  BrttUk  Lawa  witi.-v  si  hoonbr 
out  iuserting  a  provision  to  meet  a  situatiou  ul  inutgb  AiiELiNK« 

that  could  not  exist  under  thtitu    Or  else,  considtdn^     h 

the  character  of  Hvcragc  c>;niribuuon  as  nocc^stiruy 
fixed  on  salvage  by  uniycrsal  usa/;e,  and  e(|ual  ju-stice^ 
they  thought  it  unne.  ea^ury  to  do  more  than  settle  the 
rate  of  contribution;  and  tiie  stale  of  tlie  vessel  being 
the  circumstance  that  was  to  afit<:t  that  rate,.th«'>  s|K>ko 
of  it  alone ;  but  conc-eivcd  and  intended  that  a  propor- 
tionate contribution  from  ev;:ry  tiling  connected  with  it 
in  danger  and  benefit  confi:in*d9  would  follow  as  an  in- 
cident If  the  first  suppos'uion  be  true,  the  awarding  of 
tfalvage  for  the  re-raptoreO  gftods  on  board  an  armed 
vessel  is  a  casus  omissus  ;  and  thi5  Kast  wt  can  be  war- 
ranted in  saying  is«  t.iat  it  is  in  the  disrrelitm  of  tlid 
Court  to  settle  that  rate.  If  it  be^  1  trust  ir  will  bo  set- 
tled by  analogy  to  the  rule  made  in  the  art  itseiff  and  so 
as  to  preserve  tlie  harmony^' the  whole  sj^stem.  If  the 
second  supposition  be  correct)  then  the  \\ord  vtssd  iiiust 
be  consiilcred  with  a  liberal  intrrpt'etation»  as  also  in- 
cludilig  all  on  board  of  it.  And  in  support  of  such  an 
interpretation*  calculati'd  b>  preserve  I'eceivcd  and  es- 
tablished usage  against  a  literal  meaning,  f  ma>  refer 
to  the  opinion  of  the  Courr  as  delivei*ed  in  the  case  of 
Talbot  V.  Seaman^  i,  Cranch,  1.  There  the  Court  had 
occasion  to  consider  the  meaning  of  the  expression 
<'  any  nation  in  amity  with  the  United  States''  us.d  in 
the  act  o{  March  2d,  ITOQ,  relating  also  to  re-captures 
from  the  enemy :  the  counsel  for  the  captors  contnded 
that  the  words  of  this  law  gave  salvage  on  the  re-capturs 
of  .neutral  property  ;  founding  themselves,  like  our  ad- 
versariesy  on  the  literal  extent  of  the  expi^ession.  On 
which  the  Coui-t  observer— 1,  Cr(inclh  43,  •<  The  worils 
«*  of  the  act  would  cei*tainly  admit  «f  this  constniction. 
'<  Against  it,  it  has  been  urged,  and  we  think  with  great 
'<  f(»rce,  that  the  laws  of  the  United  States  ougiu  not,  if 
•♦it  be  avoidable,  so  to  be  construed  as  to*  infract  ths 
<<  commtm  principles  and  t:sages  of  nations,  or  theg^^ne- 
*<  ra!  doctrines  of  national  law.**  The  impossibility  of 
having,  access  to  authorities,  prevents  my  citing  ma*iy 
instances  of  sfatut-s  similarly  construed,  which  I  iiave 
no  doubt  coufd  be  easily  furnished,  ^rhe  following*  how^ 
ever  happen  to  be  within  my  power — Plowd.  366,  Zonch  r. 
Stowellf  ^  a  tiling  which  is  within  tlie  intention  of  the  ma* 
VOL.  IX.  M 
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fHB      '« kers  of  tli^  statute^  is  aa  mach  within  the  statute,  as  tf  it 
flOBooiTER  (« «'ere  within  the  letter.*^  In  EvsUmv.  Siuddj  Flow.  M7y 
.▲DEi«iivE.  that  eqiiitabe  constracti  m  whirb  f'niarges  the  letter  of  a 
■I  titatuteisthusfleftnedf  ^MquitasestverbarumUgisdireetio 

<<  effkatxiis  cam  una  res  Hoiummodo  legi$  cavetur  verbis  vt 
«'  omnis  alia  in  a^uaUgenere  tisdem  mventnr  verH%»'^  And 
there  the  r<>medy  given  by  the  9*  E.  3,  c.  3,  against  ex- 
ecufors,  it  is  sai^«  has  be^n  always  extend-^d  by  an  equi- 
table constmrtion  te  administrators;  because  they  are 
within  the  equity  of  the  statute.  Piatt  v.  the  sheriff  of 
Londonf  P(aw<L  56,  the  words  of  the  id,  B.  1,  are,  dr- 
**cumspecte  agatis  de  negoUis  tangenlibus  Episcapum 
«  Mnoicensem  ,•"  yet  this  statute,  although  only  the 
bishop  of  Norwich  be  named,  has  been  always  extended^ 
by  an  equitable  construction,  to  otiier  bishops. 

Some  of  the  clains  in  ttiis  rau^seare  for  property 
owned  by  aliens  resident  in  Oie  Uwkd  States.  Where 
that  rfJSiJence  is  n  »t  clearlj  .nade  mi  to  be  pcrmanenty 
the  Claimants  must  take  the  cons«'quence  of  tiie  in«fuffi- 
ciency  of  thfir  clanns  ainl  proofs.  They  are  idl  French- 
men, and  if  they '  huTe  *\ot.  shewn  a  sufficient  domicil  to 
obtain  for  them  the  Am  rlcan  national  character,  they 
must  be  consi'lered  as  French «nen  and  abide  the  reci- 
procity resfdtin^  fr  im  their  law.  Where  they  are  clearly 
permanent  resitletits  ^vithin  the  United  States,  they  wiU 
be  entttl'^d  to  ,tbe  benefit  of  that  charactert  if  my  reasbn- 
ing  as  to  Americans  domiciled  in  France  be  correct^ 
if  it  be  not.  they  must  suffer  under  the  rule  the  Court 
will  th<'n  lay  down  and  be  regarded  as  Frenchmen. 

It  only  remains  f«>r  me  now  to  say  a  few  words  of 
costs  and  c^cpens^^s  which  are  asked  for  by  tlie  Clai<' 
mant<i.  This  chs«*  is  brought  before  this  Court  by  their 
Voluntary  act  and  a  clear  consent,  without  which  it  could 
not  have  been  pi-escnred  on  appeaL  The  district  judge 
declared  the  principles  he  would  adopt  far  his  decision; 
but,  strictly  sp(  aking,  he  made  no  decree  on  the  case  of 
anv  individual  Claimants  Those  principles  wore  ron- 
sidered  in  some  respects  errone  *us  by  the  ciunsH  for 
the  captfirs,  and  in  otherv.  by  thuse  Air  thr  Claimants. 
It  was  therefore  considcird  better  to  bring  all  the  prin- 
ciples in  revie\v  liefuiv  the  Supreme  Court,  as  the  ex- 
pcnce  would  be  liftie  if  at  all  increased  by  so  doing;  and 
if  any  Claimant  had  tven  unwilling  to  becomes  par^ 
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to  this  arrangementf  he  might  have  withheld  his  consent ;      thb 
and  his  case  coiild  not  have  been  braught  ii|ion  appeal,  siu  o^^EB 
till  a  decree  had  been  made  on  his  individual  claim,    t  adklimb* 
submit  that  it  is  then*fore  now  too  latf'  for  him  to  talk  of  **» 

costs  and  expenses ;  and  in  truth  impossible  to  ascer-' 
tain  what  propprtion  of  costs  or  expanses  he  cansuiBtain. 

March  toth.    •ib5e?iL...ToDD»  J* 

Stoby»  J.  delivered  tlie  opinion  of  the  Court  as 
follows ; 

The  American  letter  of  mai*que»  schooner  Adeline,  with 
a  valuable  cargo  on  boai-df  was  captured  on  her  voyage 
from  Bordeaux  to  Mew  Yoik,  on  or  about  the  14th  of 
Marchy  1814,  by  a  British  squadron;  and,  on  or  about 
the  19tli  of  the  same  mouth,  was  re-captured  by  the 
Ann  rican  privaleer.  Expedition,  James  Clayton,  com- 
ma; .der,  and  brought  into  Now  York  for  adjudication. 
Prize  piN^ceedings  w^ere  immediately  instituted  against 
the  vssel  and  cargo  as  enemy  property ;  and  various 
claims  were  Interposed  in  behalf  of  American  and  French 
merchants.  Upon  the  hearing  of  the  cause,  the  district 
Court  decreed  a  restoration  of  all  the  property  t»f  Ame- 
rican citizens  and  other  pei*8ons  resident  in  the  United 
States,  upon  the  payment  of  one  sixth  of  the  value  as 
salvage,  and  condemned  all  the  property  of  French  sub- 
jects ai«d  of  American  citizens  domiciled  in  France,  and 
of  all  others  whose  residence  remained  unexplained,  as 
good  and  lawful  prize  to  the  captors.    From  the  former 

f>art  of  the  decree  the  captors  apfiealed,  and  fr(»m  the 
atter  part  the  Claimants  appealed  to  the  Circuit  Court ; 
and  from  an  affirmance  pro  forma  of  the  dei:ree  in  that 
Court,  the  parties  have  appealed  to  this  Court  It  does 
not  appear  in  thcf  record  that  any  decree  was  pronounc- 
ed in  respect  to  the  vessel  j  and  it  is  therefore  pr«>ba- 
ble,  as  intimated  by  counsel,  that  she  has  been  restored 
on  a  compromise  between  the  parties  int^^ted. 

Before  we  proceed  to  the  consideration  of  the  princi- 
pal questions  which  have  been  argued,  it  will  be  pro- 
per to  notice  several  objections  to  the  reg^darity  of  the 
alleications,  proceedings  and  proofs  in  the  cause. 

Iti^  in  tlie  first  place,  asserted,  on  behalf  of  the  Clai- 
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THB«     mant8»  tbat  if  this  should  tunf  oat  not  to  be  «  casie  of 
gOHooif BB  enemy  propertjf  but  of  salvage  merdy,  (as  most  cer- 
ADBUH B«  tainly  as  to  some  of  the  claims  it  must  be  held  to  be)  the 
.  re-captors  can  take  nothing  by  the  present  libelf  because 

it  proceeds  upon  the  mi^re  footing  of  the  property  being 
prize  of  war.  And  if  is  likened  to  the  case  of  a  declara- 
tion at  common  laWf  where  the  party  can  only  receiver 
secumluM  aUegata  et  probata ;  and  if  no  count  hit  th^ 
precise  caset  tiie  party  must  be  nen-suited* 

If,  indeed,  there  were  any  thing  in  this  objectipn»  it 
cannot,  in  any  beneficial  manner,  avail  die  Claimants, 
llip  most  that  couli  result  would  be  that  the  cause  would 
b(*  i*emandt(l  to  the  Circuit  Court  with  directions  to  al- 
low an  amendment  of  tlie  libel.  Where  merits  clearly 
appear  on  Ve  recordy  it  is  the  settled  practice,  in  admir- 
alty proceedings,  not  to  dismiss  the  libel,  but  to  allow 
tiie  pai*ty  to  ass«  i*t  his  rights  in  a  new  allegation.    This 

Eracticeso  consonant  with  equity  and  sound  principle, 
as  been  deliberatel,v  Wloptcd  by  this  Court  on  former 
occasions.  After  all,  therefore,  the  Claimants  would» 
in  the  language  of  an  eminent  civilian,  but  change  pos- 
tures on  an  uneasy  bed. 

But  wc  arc  all  oF  opinion  that  there  is  nothing  in  this 
objection.  No  proceedingH  can  be  more  unlike  than 
those  in  the  Courts  of  common  law  and  in  the  admiralty. 
In  prize  causes,  in  an  especial  manner,  the  allegations, 
the  proofs  and  the  pmceedings  are.  in  general,  modelled 
upon  the  civil  law,  with  such  additions  and  alterations 
as  the  practice  of  nations  and  the  rights  of  belligerents 
and  neutrals  cmavoidably  impose.  The  Court  of  prize 
is  emphatically  a  Court  ot  tlie  law  of  nations  ;  and  it 
tak*>s  neither  its  character  nor  its  rules  from  tlie  mere 
municipal  regulations  of  any  countrv. 

In  cases  of  mere  civil  salvage,  it  may  be  iit  and  pro- 
pcrthntthelihel  should  distinctly  allege  and  claim  salvage, 
though  we  fJo  not  mean  to  assert  that,  even  in  sqcli 
cas(*s.  it  is  indispensable.  In  cases  of  military  savage, 
also,  the  party  may.  i^he  please,  adopt  a  similar  pro- 
ceeding. But  it  is  by  no  means  necessary,  and,  in  most 
cases,  would  be  hl«:hly  inexpedient.  Recaptures  are 
emphatically  cases  of  prize  ;  for  the  df'finition  of  prize 
goods  is^  tliat  they  are  goods  taken  on  the  high  sea^s 
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^r^  bdKf  but  of  the  hands  of  the  enemj;    Wbtsn  ro  ta-      tub 
ken*  the  captors  have  an  undoubted  right  to  proceed  scHooHEa 
against  them  as  belligerent  property  in  a  Court  of  prize:  auelinb* 
for  in  no  .otiier  way,  anil  in  no  other  Court  can  the  qurs-  — -.—... 
tions  presented  on  a  capture  jure  fteUt  be  properly  or 
eifectually  examined.    The  very  circumstanQp  that  it  is 
found  in  the  possession  of  tlie  enemy,  affords  prifna/odf 
evidetice  that  it  is  his  property.    It  may  have  previously 
possessed  a  neutral  or  friendly  character;  but  if  tb(i 
proper^  has  been  changed  by  a  sentence  of  condemna- 
tion, or  by  such  possession  as  nations  recognize  as  firm 
and  effectual,  the  neutral  or  friendly  owqei*  ic^orevcr 
ousted  of  his  right 

It  depends  altogether  upon  future  proceedings ;  upon 
thee  xaminations  taken  in  preparatoiyand  the  documents 
on  board ;  upon  the  Tenty  of  the  claims,  and  the  dili- 
gence and  good  faith  of  the  Claimants;  and  upon  the 
principles  of  international  law,  comity  and  reciprocity^ 
whether  a  restoration  can  be  decreed  or  not.  How  can 
these  questions  be  decided,  unless  the  cuslomary  pro- 
ceedings of  prize  are  instituted  and  enforced  ?  How  can 
it  be  known,  whether  all  the  documents  on  board  be  not 
colorable  and  false,  or  whether  the  conduct  of  the  Clai- 
mant be  not  unneutral  or  fraudulent,  unless  the  troth  is 
drawn  from  the  parties  intrusted  with  the  property  for 
the  voyage,  by  the  trying  force  of  the  standing  interro- 
gatories and  the  test  affidavits  ?  The  very  case  before  us 
presents  a,  strong  illustration  of  the  propriety  of  these 
proceedings.  There  is'  a  large  shipment  on  board, 
whicli,  on  the  bill  of  ladjng,  purports  to  be  the  property 
of  an  American  Claimant;  yet  the  Claimant  himself 
expressly  swears  that  it  is  the  sole  property  of  the  French 
shipper.  What  the  consequences  are  of  that  fact  will  be 
presently  seen^ 

The  Court,  then,  has  a  legitimate  jurisdiction  over 
the  property  as  prize ;  and,  having  it,  will  exert  Its  au-* 
tliority  over  all  the  incidents.  It  will  decree  a  restora- 
tion of  the  whole  o»  of  a  part ;  it  will  decree  it  absolute- 
ly, or  barthened  with  salvage,  as  the  circumstances  of 
the  case  may  require :  and  whether  the  salvage  be  held 
a  portion  of  the  thing  itself,  or  a  mere  lien  upon  it, 
or  a  condition  annexed  to  its  restitution,  it  is  an 
incident  to  the  principal  question  of  prize^  and  within 
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TH'.s      the  scope  of  the  rej^ular  pr\ze  allegation.    Iff  there- 

8CHOONER  fore,   the  case  stood  u|H>n  principle  alone,  we  should 

JLDBLIRK.  not  doubt  as  to  the  sufficiency  of  the  libel  for  this  |.iur- 

■  ])ose  I  but  it  hasy  also«  the  cleai*  support  of  the  practice 

of  the  admiralty.     The  Jlquila^  1  Rob.  57.    The  Franklinp 

4  Hob.  147.     The  Jange  LaniberU  6  Rob*  H,  mU. 

Anoihrr  objection  urged  on  behalf  /of  the  captorSf  is 
to  the  sufticinicy  of  the  claims  and  test  affidavits.  It  is 
asserted,  and  truly,  that  the  goo<ls  are  not  alleged,  iii 
the  claim  or  affidavits  to  have  belonged,  to  the  Claimants 
at  the  time  of  sliipment;  it  is  only  aihged  that  they  so 
belonged  at  the  time  cf  capture.  Regularly  tlie  test  af- 
fidavit should  stat«'  that  the  property,  at  the  time  of  ship- 
roent  and  also  at'th?*  time  of  captui*c,  did  belong,  and 
will,  if  restored,  belong  to  the  Claimant ;  but  an  irre- 
gularity of  thi^  nature  has  never  been  supposed  to  be 
fatal.  It  might,  in  a  case  of  doubt  or  suspicion^  or  in  a 
case  calling  for  the  application  of  the  doctrine  as  to  the 
legal  effiTt  of  changes  of  property  in  transUUf  have  jus- 
tified an  order  for  further  proof :  or,  in  cases  of  gross 
negligence  or  pregnant  fraud,  h^ve  drawn  upon  tlie  par- 
ty more  Severe  consequences.  But  in  ordinary  cases,  it 
is  not  deemed  to  work  any  serious  consequences :  in  this 
instance,  it  probably  passed  unnoticed  in  the  Courts  be- 
low, where  if  the  blot  had  been  hit,  it  might  have  been 
instantaneously  removed  by  an  amendment.  Anvither 
irregularity  undoubtedly  was,  that  tlie  tfst  affidavits 
were  put  in.  on  behalf  of  many  of  the  Claimants,  by  their 
agents,  althougli  the  principals  were  resident  in  the  U* 
States  and  within  the  rt^asonable  reach  of  the  Court. 
Where  the  principal  is  without  the  country,  or  resides 
at  a  great  distance  from  the  Court,  the  admission  of  a 
claim  and  test  affidavit  by  his  agent,  is  the  common 
conrH'^  tjf.the  admiralty.  But  where  the  principi^  is 
within  a  i^asonable  distance,  something  more  than  a 
formal  affidavit  by  his  agent  is  expected.  At  least  the 
sjupjdetoi  y  oitth  of  the  principal  as  to  the  facts,  should  b« 
tendered  ;  f  t  otiicrwis^r)  its  absence  might  produce  unfa- 
vorable suspicions.  If,  indeed,  the  principal  might  al- 
ways withdi'aw  himself  from  the  view  of  the  Courtf  and 
shelter  his  pretensions  behind  the  affidavit  of  an  inn<K:ent 
or  i^rnorant  agent,  there  would  be  no  end  to  the  imposi- 
tions practised  upon  the  Court.  The  Court  expectSf  in 
projier  casesi  something  more  than  the  mer^  formal  test 
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affidavit  of  an  agents  who  may  swear  tralyt  and  yet,      ths 
fi*oin  Ms  want  of  knowledg^f  bf  the  dtipe  of  cunnin]^  and  sohoonbk 
frauJ.    It  is  hot  meant  to  assert  that  any  scich  imputa-  adbline. 
tions  belong  to  the pres  nt case.     This  irregularity,  like  -j     ' 

the  former,  probably  passed  in  silence;  and  it  would 
be  highly  injurious  if  an  obje  tion  of  this  sort  should  now 
prevail,  when  all  parties  have  hitherto  acquiesced  in  its 
imtnaterialitv. 

We  are  now  led  to  the  principal  question  in  this 
cause ;  viz.  what  rate  of  salvage  is  Co  be  allowed  to  the 
re-captors  ?  This  depends  upon  tfte  true  coastruction  of 
the  salvage  act  of  congress  of  Sd  of  March,  1800,  ch.  i^« 
That  act  provides,  that,  upfin  the  re-capture  of  any  ves- 
sel ;  (other  tlian  a  vessel  of  war  or  privateer,)  or  of 
any  goods  belonging  to  any  persons  resident  within  or 
under  the  protection  of  the  United  States,  the  same, 
if  re-naptured  b}  aprivate  vessel  of  the  U.  States,  shall  be 
restored  on  payment  of  onesiKth  part  of  the  value  of  the 
vessel  or  goods ;  arHl  if  the  vessel,  so  re-captured,  shall 
app'ar  to  have  t>een  set  forth  and  armed  as  a  vessel  of 
warf  befjre  such  capture,  or  afterwards,  then  upon  ft 
salvage  of  one  ha^f  of  the  true  value  of^such  vessel  of 
war.- 

It  is  argued,  in  behalf  of  the  re-captors,  that  the  Adc* 
line  being  an  armed  vessel,  they  are  <*!ntitied  to  a  raoicty 
of  the  value  of  the  cargo  as  well  as  of  tlie  vessel ;  either 
upon  an  eq  litable  construction  of  the  statute,  ^or  upon 
general  principles,  as  a  case  not  within  the  purview  of 
the  statute. 

We  are  all,  however,  of  a  different  opinion.  The  sta- 
tute is  etpres^ied  in  clear  and  unambiguous  terms.  It 
does  not  give  the  salvage  of  one  sixth  part  of  the  value 
upon  gools,  the  cargo  of  an  unarmed  vessel ;  but  it  gives 
it  upon  any  goods  re-captured,  without  any  reference  to 
the  vehicle  or  ves8<»l  in  which  thoy  are  found.  We  can- 
not interpose  a  limitation  or  qualification  npon  the  terms 
which  the  legislature  has  not  itself  imposed ;  and  if 
tliere  be  ground  for  higher  salvage  in  cases  of  armed^Ves- 
sels,  either  iipon  public  policy  or  principle,  such  ccmsi- 
deratjons  musth'^addr'^ssed  with  effcrt  to  another  tribu- 
nal. This  derision  aflir  os  the  decree  of  the  Circuit 
Cotirt  as  to  the  claims  of  all  the  parties  domiciled  in  the 
Unitad  States. 
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T^E  As  tQ  the  claims  of  the  parties  domiciled  in  Frtmoe^ 

BGHOONBB  whether  natives  or  Ajfneiricans^  or  other  foreigners,  their 
ADKLiNE.  rights  (depend  altogether  upon  the  law  of  France  as  to 
'  rc-captiires  5  for  by  Che  act  of  congress,  as  well  as  by 

the  general  law,  it;  cases  of  re-capture,  the  rule  of  reci- 
procUy  is  to  be  applied.  If  France  would  restore  -n  a 
like  case,  then  are  we  bound  to  restoi'e ;  If  otherwise, 
then  the  whole  property  must  be  condemned  to  the  re-cap- 
tors. It  appears  that  by  the  law  of  France  in  cases  of 
r6-capture,  after  the  property  has  been  24  hours  in  pos- 
session of  the  enemy,  the  whole  property  is  adjudged 
good  prize  to  the  re-captors,  u  bother  it  belon|s:ed  to  her 
suhjocts,  to  her  allies,  or  to  neutrals.  We  are  bound, 
therefore,  in  this  case,  to  apply  the  same  rule ;  and  as 
the  property  in  this  case  was  re-captured  af^er  it  had 
been  in  possession  of  the  enemy  more  than  ^  hi/urs,  it 
must,sofar  as  it  belonged  to  pei^<»ns  domiciKd  in  France, 
be  condemned  to  the  captors ;  and. the  deci*ce  of  the  Cir- 
cuit Court  as  to  them  must  be  affirmed. 

As  to  the  claims  of  the  otli^r  persons  whose  national 
chai-acter  and  pi'oprictary  interest  do  not  di^nctly  ap> 
pear,  considering  all  the  circumstances;  we  shall  direct 
farther" proof  to  be  made  on  both  points.  As,  indeed^  the 
master  has  not  been  able  to  swear  directly  to  the  pro- 
prietary interest  of  the  cargo,  but  simply  sa^'S  that  the 
goods  were,  as  he  presumes  and  believes,  the  property 
of  the  shippcf^  or  the  consignees,  perhaps,  in  strictness, 
farther  proof  might  have  been  required  in  the  Courts  be- 
low as  to  the  whole  cargo.  It  was  not,  however,  moved 
for  thei'e  by  the  captoi-s  ;  and  as  we  are  satisfied  in  rela- 
tion to  the  claims  which  \vc  sliali  f*estore,  it  would  be 
usele^  now  to  make  such  a  general  order. 

Upon  these  principles,  the  property  embraced  in  the 
claims  by  a*nd  in  behalf  of  Alexis  Gardere,  of  William 
Weaver  and  Isaac  Levis,  jointly,  and  of  William  Wea- 
ver alone,  of  Andrew  Byerly,  of  George  I.  Brown  and 
William  HoUins,  of  Peter  A.  Rarthous,  of  William  Bay- 
ai*d,  Uarman  Leroy,  James  M<E vet's  and  Isaac  Iselm, 
of  William  Hood,  of  Theophilus  De  Cost«  of  John  Duba- 
ny,  of  Messrs.  John  B.  Fonssatt  &Co.  of  Edward  Smithf 
James  Wood  and  Samuel  W.  J«m<  s,  of  Victor  ArdaiH*  nt 
of  Lewis  Chastant,  of  Lewis  Labat,  of  Benjamin  Rich?  of 
Nath^U  Riehards,  Nayah  Taylor  and  Gustavus  Upson»  of 
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Ferdinand   Hurxthal ;   must  be,  restored  on  payment      thb 
of  the  salvage  of  one  sixth  part  of  the  value.    The  pro-  schoonek 
perty  embraced  in  the  claims  on  behalf  of  P  ter  Boue,  adelihe. 
junr.  of  R.  Henry,  of  P.  Doussault,  of  William  John> 
ston  and  James  Dowling,  of  G.  Brousse^  must  be  con- 
demned to  the  captors. 

The  remaining  claims  must  stand  for  farther  proof. 
And  as  to  the  pro]>erty  un'iaimedy  it  must  be  condemned 
as  good  and  lawful  prize  to  the  captors. 

The  decree  of  the  Circuit  Court  is  to  be  reformed  so 
^  to  be  in  conformity  with  this  decision. 


THE  BRIG  ANNi  M'Claik,  masteh.  imS« 

■  March    KHfcj. 

•A}5en/....ToD0f  J. 

APPEAL  from  the  sentence  of  the  Cirrnit  Court  J^*^|J«^ 
for  flie  district  of  Connecticut,  which  revened  that  offor*n  vioiatioQ 
the  District  Courts  and  restored  the  proiicity  to  the  o**  the  revenue 

r*la:».«#.«>  X      1        ,f  laws  of  the  tJ. 

Claimant  States  be  fo. 

lurttaiilj  abaii« 

Stort,  X  delivered  the  opinion  of  the  tourt  as  fol-  JSJ^^^^ 

lows:  stored    bttbre 

jlhe  Hb^l  or  in- 

This  is  an  information  against  twelve  ranks  of  mer-  fik^Hnddiov^ 
chandize,  part  of  the  cargo  of  the  brig  Aim,  alleged  to  «i,  Uie   uia- 
have  been  imi>orted  or  put  on  board  with  an  intent'  to  niSgurbTbetioii 
be  imported  contrary  to  the  non-importation  act  of  *lsl  orthecaaae. 
March,  1809^  ch.  91,  $'5. 

It  apjiears  from  the  evid'^nce  that  the  Ann  sailed  from 
Liverpool  for  New  York  in  July,  ISIS,  having  on  board 
a  cargo  of  British  merchandize.  She  was  seized  by  a 
revenue  cutt<T  of  the  United  States,  on  her  passage 
towards  Nevv  York,  while  in  Long  Island  Hound,  about 
midway  between  Long  Island  and  Falkland  Islnn-K  and 
farrifd  into  the  port  of  New  Haven  about  the  7th  of 
October,  I8i%  and  immediately  taken  possessioti  of  bf 
VOL.  IX.  87 
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rujs      the  collector  of  that  port,  as  forfeitocl  to  the  United 
Urio  ANN,  States.    On  the  morning  of  the  iith  of  October  the  col- 
M^CLAiNy  lector  gave  written  onlers  for  the  n^lease  of  the  brig  and 
MAS TBB.  cargo  n*orii  tho  seizure,  in  pursuance  of  directions  from 
'■  ■    the  secretary  of  the  tbeasiir),  retdmed  the  ship!s  papers 

to  the  mastery  and  gave  permission  for  the  brig  to  pro- 
c-ced  without  delay  to  New  York.  Late  in  the  after- 
noon of  the  same  day»  the  present  information  was  al- 
lowed hy  tlie  district  judge,  and  on  tiie  ensuing  day, 
the  brig  and  cargo  were  duly  taken  into  possissiem  by 
the  marshal,  under  tlie  usual  monition  fmm  the  Court. 
On  tlie  trial  in  the  District  Court,  the  property  now  In 
controversy  was  condemned;  artd,  upon  an  appeal^  that 
decree  was  reversed  in  the  Circuit  Colirt. 

It.  has  been  argued  that  the  decree  of  the  Circuit 
Court  ought  to  be  afllt-nicd,  because,  on  tho  whole  facts# 
the  District  Court  Imd  no  jniisdictitin  over  the  cause: 
and  this' argument  is  maintained  on  two  grounds ;  6r8t« 
That  tlie  original  seizure  was  made  within  the  judicial 
district  of  New  York ;  and,  seroriclly.  That  if  the  seizuriei 
was  originally  made  within  the  Judicial  district  of  t^on- 
necticut,  the  Jurisdiction  tlfereby  ac(|uired  by  tho  Dis- 
trict Court  was«  by  tlie  siihsequent  abandonment  ul  lh€ 
seizure  and  want  of,  possession,  completely  oosted. 

It  is  unnecessary  to  consider  the  first  ground^  because 
we  are  all  of  opinion  that  suffii  ient  matter  is  not  djs- 
cloised  in  the  evidence  to  enable  the  Court  to  deci()e 
whether  the  seizui'e  was  within  the  district  of  New  York 
or  of  Coni)ecticut^  or  upon  waters  common  to  boflu 

The  second  ground  deserves  gripat  considci*ation.  By 
the  judicial  act  of  the  24th  September,  i789,  ch.  ^(i,  4  9, 
the  District  Courts  are  vested  with  «  exriusivp  original 
••cognizance  of  all  civil  causes  of  admiralty  and  mari- 
"  tifin  JiiH^iruii"t],  including  all  aeizuren  uiuler  hiwa  of 
«in>pfi3t,  navrs^iUitJTi  of  trade  of  the  Unitd  SfiU^f 
«  whne  the  seizurtM  arejviade  on  wjit^ra  navigable  frfim 
*«  thf'  sea  hy  v*'sarl^  nf  ten  or  rtore  t^ns  burthen  within 
<<  tteir  naptrtivi  dLstrktSf  as  well  fta  uymn  the  high  sra?." 
Whatever  iniRht  huve  been  the  co  istruc:tjr*u  fif  th#  jum- 
diction  of  the  Diatrict  Courts,  ir  tlie  legislature  had 
stopped  at  ttic  word.<  «  admiralty  and  maritime  Jurisdi*!- 
tion/*  it  deems  manifest,  by  tlie  suUseif uent  clau^ei  tbJit 
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the  jurisdiction  as  to  revenue  forfritureSf  was  iirtrnded      ths 
to  be  given  to  the  Court  of  tfte  itistrict,  not  where  the  bbig  an^T* 
offence  was  comniittedy  but  whei*e  the  s<  izui'c  was  mad  •  M*CLAiir, 
And  this  Avitfi  go<Kl  reason,    iu  order  to  institiiti  'and  mastbb. 
perfect  prcKCc dings  in  rent,  it  is  necessatfi^   that  the  ■• 

thing  should  be  actually  or  constructively  witliin  thc{ 
reach  of ilie  Court.  It  is  actually  witiiin  its  possession 
when  it  is  submitted  to  the  process  of' the  Cou^;  it  is 
constructively  so,  wlitny  by  a  seizure,  it  is  held  to  ascer- 
taisT  and  enforce  a  right  or  forfeiture  which  can  alone  be 
decideil  by  a  judicial  decree^  in  rem.  If  tlie  place  of 
committing  the  offence  had  fixtd  the  judicial  forum 
where  it  w«is  to  be.tricd,  the  law  VouW  have  been,  in 
numerous  ca^es,  evaded ;  for,  by  a  removal  of  the  thing 
from  such  place,  the  Court  could  have  had  no  power  to 
enforce  its  decree.  The  legislature,  therefore,  wisely 
•determined  that  ttie  |ilace  of  seizure  should  decide  as  to 
the  proper' and  competent  tribuual.  It  follows,  fjixun 
this  consideration,  that  before  judicial  cognizanc^'can 
attach  upon  a  forfeiture  in  rtiUf  under  the  statute^;  there 
must  be  a  seizure;  for  until  s^zurc  it  is  impossible  to 
ascertain %wbat  is  the  competeiit  forum.  And,  if  so,  it 
n^ust  be  a  g<»od  subsisting  scizui-e  at  the  time  when'the 
libdt^or  information  is  filed  and  allowed!  If  a  seizure 
be  comidotely  and  explicitly  abandoned,  and  the  proper- 
ty restored  by  the  voluntary  act  of  tlie  party  who  has 
made  the  seizure,  all  rights  under  it  kte  gone.  Although 
judicial  jurisdiction  once  attached,  it  is  divested  by  the 
subsequent  proceeilings ;  and  if  can  be  revived  only  by 
a  new  seizure.  It  is,  in  this  resjirct,  like  a  case  of  cap" 
tare,  wh\rh,  aUhough  well  made,  gives  no  authority  to 
the  pri;se  Court  Jo  proceeil  to  adjudication,  if  it  be  vo* 
luntarily  abandoned  before  judicial,  proceedings  are  in- 
8t|i|Qted«  It  is  not  meant  to  assort  that  a  tortious  ouster 
<flF  poasession,  or  fraudulent  rescue,  ^or  relinquishment 
after  seizure,  will  <i;vf8t  the  jurisdiction.  The  case 
put  (and  it  is  precisely  the  prest^ht  case)  is  a  voluntary 
abandonment  and  release  of  .the  property  seized,  the  le- 
gal effect  of  which  must,  as  we  think,  be  to  purg«)  away 
all  the  prior  rights  aequired  by  the  seizure. 

On. the  whole,  it  is  the  opinion  of  ^ye  majority  of  the 
CfiMrt  that  the  decree  of  the  Circuit  Court  ought  to  be 
affirmed. 
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181S.  THE  TOWN  OF  PAWLET 

DANIEL  CLARK,  aitd  othebs. 


T"'.^^,'?'  /  THIS  was  a  case  certified  from  the  Circuit  Ceort 
5S,^^iT  ^^^  tbe  district  ©f  Vermont^  in  which,  upon  an.actioir  of 
one'  party  f  jectmont  brought  by  the  tciwn  of  Pnwiet  to  i-ecover  po»- 
5^«'r;^^J''' session  of  tho^efe  loU  as  it  was  caUid,  in  that  town, 
fitHn  the  lUtc  tlie  opinions  of  the  judges  of  that  Court  were  opp.  sed 
SK^^l^d'Sr  "P^"  ^  qoestion  wjiether  judgment  should  bt*  render- 
Sh^  alider  a  ^  foi*  the  Plaintiff  or  for  the  Defendants,  upon  a  ver- 
grant  from  the  dict  found.  Subject  to  the  opinion  of  the  Court,  upon  the 

at  the  time  of 

thefirat  grant,  cc  In  this  cause  it  IS  agreed  on  the  part  of  the  Plain- 
mirt^New^  **  tiffs,  that  the  lands,  demanded  in  the  Plaintiffs*  decla- 
Hampihirc.  «« ration,  are  a  part  of  the  right*  (»f  land  gi'anttti,  in  the 
tet^luaA'm  **  ^^^•'tcr  of  the  town  of  PawltU  by  the  former  governor 
equal tbarettp  « of  the  province  of  New  Hampshire,  as  a  gU^  for  Vit 
be  ^SJSSr  ^ "  churdi  of  England  as  by  law  established;  and  that  in 
nongtt  them  **  tlie  year  1802  thei*c  was,  in  the  town  of  Pawlet,  a  so- 
fato  68  eouai  m  cieiy  of  Episropaliaiis  duly  organized  agreeably  to 
^e^  i[J|||,rJ^  »<  the  rules  and  n*gulations  of  that  denominaticm  of 
pmrioo  of  5  «*  Chrifttians  heretofore  commonly  known  and  exiled  by 


J^^iy^^.-^*  the  name  of  the  church  of  England.  That  in  the 
ty-eit.hih  iHiit  **  same  year  the  said  society  contracted  with  the  revenend 
J^^Pj^r^"  Befhiiel  Chittenden,  a  regular  drdained  minister  of 
riiMivi  be  de-'^t'i^  Episcopal  churrh,  who  then  resided  in  Slielhnm, 
Jjared  to  be,  u  in  the  county*of  Chittenden,  (but  hiul  not  any  settl^ 
« i2r  *uS***  **  ment  as  a  clerk  or  pastor  therein)  to  preach  to  tife 
«  c>iurch  of  «•  said  society  in  the  town  of  Pawlet  at  certain  stated 
«  bJ^^ui  S-  **  times,  and  to  receive  the  avails  of  the  lands  in  ques- 
^^ubUtbed,"  '*  tion,  and  that  the  said  Chittenilen  then»upon  gave  a 
^*^IdL"i  **'^*^  ®f  the  said  land  to  Daniel  Clark  and  others, 
tnitt  by  UmJ'  *'  ^^  ^^nt  into  possession  of  the  premises,  and.  still 
mntect,  norb  «hoIds  the  Same  under  the  said  lease,  and  that  the  said 
LiiS^^t?"**  Chittenden  regularly  preached  and  adminlstercB  the 
their  righu  or  <*  ordinances  to  the  people  of  the  said  society,  according 
ThcAtirch  of"  *^  '"^  *^"'  Contract,  and  received  the  rents  and  pro- 
Eo|iaiid  m  not  <<  fita  of  the  said  land  until  the  year  of  our  Lord  Christ 
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<<  1809)  when  the  said  Chittenden  deceased ;  and  th»t  in      thb 
<<1809  -he  suid  society  conti-arted  with  tlie  iH'vd.  Abra-  town-of 
'•ham  Brownsitnt  a  i*egular  oidained  ipinistcr  ol  tlie   pawlkt 
<<  E)iiscopal  chtirehy  residing  in  Manchester,  and  ofti-        v.. 
<•  Clotting  tiicre  a  part  of  the  timf»  to  preacli  to  tiie  said  d*  clabx: 
"society,  a  certa.n  share  of  thy  time,  and  to  ivcfivethe  &0THEtis* 
<•  rents  and  profits  of  the  said  laud  ;  andUu.t  titc  said  — —      , 
<«  Biownson  has  reg.  larly  4\tieiidtd  to  his  ditty  in  the  »  iKxiy  eoipj. 
«*  said  church,  r.nd  ad.niniritdvd  onlinances  in  the  sssnie  "****»  Awi.ciS. 
*•  nntil  beptraib»*r,  1811,  nhout  wliich  time  the  saiil  sc»-  IionaS!«*co'  * 
••cletj  nguiarly  Svtthd  the  revd.  Steplun  Jtweit,  ^^ho  noroiuc. 
*<  now  resides  in  the  naid  t.wn  of  Pawlit,  and  who  li oni  ^^^i^^^J^ 
*•  the  time  of  his  setth  ment  is  to  Vcceive  all  the  tiii.po-  apiaccwgo^ 
**  ralities  of  the  suid  church.     And  it  is  foilher  agietd  amrtSu  *^- 
<<by  thr  said  iiarlirs,  that  the  general  assinshiy  ofthi  fecJuie W. 
<«  state  of  Wrmont  on  the  5th  of  Novimbtr,  1M)5,  (rid««  «wi  K,^ 
•<  grant  to  the  several  towns  i:;  ihis  state,  in  \\hi(  !i  the}  wd*apr«ntbc 
« i*espcctiv*eJy  hi-  (lelcruHe  hiing  luid  to  the  «(t  ol  ilir  niadcbyiha 
<«  general  assembly  afousiiid)  all  tlie  I: nils  graiiteil  h\  |;1^;^'{^ '*  ^'^ 
<<  tlio  king  of  Gieat  llrituiid  to  tl;e  Episcr  ]!aiihit  cluurii  ni  by  the 
*<  by  law  estfcbiished  (ivf*  n  nee  being  had  to  therhniter  '*!:<^^"  •*  '^ 
"of  the  town  of  Pawl  t  aforesaid  tnrthe  said  giant  of  K^iom- 
"  the  kinj;  of  (in  at  Britain)  and  that  the  lands,  in  ti  e  n'0(>  ii^w  mar 
<*  PlaintiOs!  declaration  menui>ned  and  described,  are  ^J^Tirj*^. 
<^part  of  the  lands  &o  granted,  by  the  king  of  Great  ion- ii.crciia" 
'•  Brittiin,  to  the  Ei.i«coiialinn  church.*'  p-vne.}  m  ex* 

'  *  i?tenc(>  compe* 

tci.c  to  mke 

The  charter  of  Pawlet  is  dated  the  261  h  of  August, '^«n<'|n  ihe 
1761.  smd  purports  .'-o  be  a  grant.  Loin  the  king,  issued  11^  viubc^  ^^ 
by-B^nuing  Mentwoi-th,  gt)vern(r  of  Kew  Hampshiir,  in  nin-ytnce. 
and  has  these  words:  ••  Know  ye,  that  we.  of  our  rikt-I"*^*?'^'** 

•    ■  „  fc  I  ^  /•  t'j-  J  cnniiot  be  re- 

'<  cial  graceV  ocf*.  ••  have,  i;p»  n  the  conditions  and  re  wtmtti  :it  the 
♦*servat«r.ns  lierein  after  made,  given  and  granted,  and  »>•••>•*•«»▼  or 
«  by  th^se  prewnis  for  us,  our  heirs  and  successors,  d   Vh/tommoo 
••give  and  giant,  in  cq*ial  shares,  unto  our  h'Ving  sub- )>«>  ofuat 
<<Jrcts,  inhabitants  of  our  said  piovince  «f  New  Ui^«^p- lUerealnlfflf 
'*  shire,  and  our  other  governni'nfs,  and  to  tlieir  heirs  chui'chr$'<,f 
•<  and  assigns  forever,  w hose*  names  are  entered  on  this  ^^]'  *^n'^'  P«J 
-<  grant,  to  be  divided  nmongst  flicin  into  sixty-cigiit  HnXui^^the 
•<  •*qual  sliares,  all  that  tract  or  parcel  of  land  situate,  Hght  toinv- 
"Ijiug,  and  being  within  our  said  province  of  New  J^^^JXhuiiJhl 
<*  Ham))shii*e«   containing   by   nfhneasureuient    23.040  m,  ami  the 
•  <  acres,  which  tract  is  to  enntain  six  miles  sqi.*are  ""d  *^'^'T*J,'jJ|.*  **" 
*•  n<»  more.'*  Ac(v  **  and  that  the  smne  be  and  licrrby  is  parlonsthe^*  . 
•  incorporated  into  a  township  by  the  name  *>{ Vaxvlcf,**^^^"^  '^^  *"» 
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THE  4c.  <<  To  have  and  to  hold  the  tract  of  land  as  ^jbote  ex- 
TOWN  OF  *-  pi'essedy  to^etlier  with  Mj*^  &c*  **  to  tliem  and  ^eir 
FAWLET  "  rcspcclivc  lien's  and  assigns  forever,*'  &c. 

D.  CLARK  On  the  back  of  which  grant  were  indorsed,  m  Tiie 
&0TUER8.  **  names  of  tlic  grantees  of  Pawlet,  viz :  Jonathan  Wil- 

^—  "  laril,*'  and  otliei-s,  being  in  all  62,  tlien  follow  these 

saccosrim,  words,  « Uis  cxcenpncy  Btnning  W^ntwortli,  esquire, 
^UiT^'jt-  "  *  ^^^^^  ^^  land  to  contain  five  hundit^d  aci^cs  as  mark- 
e«i  HI  New  «<  ed  in  Jthe  plan  B.  W.  whicii  is  to  be  accounted  two  of 
It ti^iSbgSi'cx- "  ^''®  within  shares— one  whole  share  for  the  incui  po- 
ejiwiveiy  to  "  rated  socict}'  for  the  pi upo^ation  of  the  gosi>el  in  fo- 
ibeerow^to  <«  rcign  parts;  one  share  for, a  gl«  be  lor  the  church  of 
IhTtiMieacii  **  England  as  l»y  law  established;  one  shar*  for  the  first 
ffiw\  thai  <i  settli'd  niinisti  r  of  the  gosjMl ;  one  share  for  the  bene- 
ttui'.Uouke  "  fit  "f  a  school  in  said  fown." 

tlie  gfebtf,  and 

"n.on'ocoi-  '^''^  ^^^  9^  ^^^  ^^'*  ofMvemher,  1805»  is  entitled,  <<An 
t^e  UuxHfgit  **  act  directing  the  appropriation  of  the  lands  in  tliis 
the  governor,  «  slate,  heretofore  granted  by  the  g9vemment  of  Great 
S,S*S^.    "  Britain  to  the  church  of  England  as  by  law  csta. 

A  TOluiitary      <•  hlishcd.** 

i^'tcij  of  Epia- 

iftTioJInrun-  "  Whereas  the  several  glebe  rights  granted  by  the 
*h^^%1^  ^y  '<  British  government  to  the  cbui*ch  of  England  as  by 
!t«u!rijo't  en.  **  t^<^>''  1^>^  established,  are  in  the  nature  of  public  re- 
titifUiem-  «  servatjons,  and  as  such  became  vested  by  the  revolu- 
SJbi!  Vhero  •*  *'""  *"  *'*®  sovereignty  of  this  state ;  therefore, 

iionscheUuruh 

^A^b"*  h^'^''*'  "  ^^^*  *•  *®  '^  enacted  by  the  general  assembly  of  the 
crown/the  "  State  of  Vemioul,  that  the  several  rights  of  land  in  this 
g]tb«  rcmwn-  «  state  granted  under  the  authority  of  the  British  go- 
SiLTja"*Dt'^""vcriuncntiothcchur^^^  of  England  as  by  lav  esta- 
}.nd  the  ft  hiished,  be  and  the  same  are  hereby  granted  severally 
tSSL^'^^^o  "  to  the  respective  towns  in  which  such  land<9  lie,  atid 
the  rii^hts  <*  to  their  respective  use  and  uses  forever,  in  manner 
of  the  erowB,  «  following,  to  V.  it : 

miglit,    with  °' 

the  assent    of 

the  town,  alien  « It  shall  be  the  duty  of  the  selectmen  in  the  rospec- 
S^  m^'iTt*^.!^^^^^^  "  <ive  towns  in  the  name  and  behalf,  and  at  the  expense, 
101  Kpiscopa  «  of  such  towus,  if  necc^ary,  to  sue  for  and  recover  the 
the"ein'"'iild  *'  t>ossession  pf  such  lauds,  and  the  same  to  lease  out 
loi^c%ither  ••  according  to  their  best  judgment  and  discretion,  re- 
^-cctir  or  (( serving  an  annual  rent  Uicrefor,  which  shall  bo  paid 
iijr^t*  ^t  « into  the  tieasury  of  such  town,  and  appropriated  J P 
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^  the  use  of  schook  therein,  and  ^ball  be  applied  in  tbe      the 
'<  same  manner,  as  monies  arising  from  school  lands  are^  towk  of 
^  by  laWf  directed  to  he  applied.'^  pawlet 

This  cause  \?iisargued  at  last  term  by  Pitkin,  and  n.  cLAnk 
WsBSTBK,  for  the  Flaintifft'f  ahd  by  Shepherd,  for  the  &other84 
Ikfendants.  — — 

FiTKin,  fir  the  Plaifiiiff$.  ^ho'^^'T' 

therdiy  be- 

Oh  the  part  of  tlie' PlaintiflTs  it  is  contended,  that  the  ^^Z^^ 
share  in  qui^tion,  or  the  sixty-eighth  part  of  the  town  ecdesbe,  Mid 
of  Pawlet,  wiiirb  in  the  charter  Wiw  granted  or  reserv-  *«  •  **W^ 
ed  **1br  a  glebe,  for  the  church  of  Kngland,  as  by  law  l!^^Sin| 
established,*'  did  not  at  the  time  of  the  grant  pass  fnim  the  inhei> 
the  king,  for  want  of  proper  pt^rsons  to  talce;  ^hatltBj'JJ;;^^^.  * 
remained  in  the  grantor  until  the  retoliitirm,  when  it  Uois  the  «■» 
passed  over  and  vested  in  the  state  of  Vermont,,  who  had,  **f  Vcrimmt 
therefore,  fuM  right  to  dispose  of  it  By  the  words  of  the  S^STerii^ 
charter,  tlie  tract  of  land  therein  described  is' to  be  di-.«f  tiic  citmra 
vid'^d  among  those  whose  names  are  enteivd  on  tlie  rlmr-  {II^,^ri^J3rj> 
ter  into  68  equal  shares.    1  he  names  of  65  persons  are  wei) ««  appi^ 
mentioned,  imiiiding  Benning  WentWorth,  ^Jjo  has  two  gf*i''|^,^^^  ^^^ 
shares,  making  forthoi^e68persons64share8,l?Hvii)gfoi;r  o>\'em(iuJf& 
shares  J  one  of  wlwrh  is  for  the  incorporated  society  for^o*^i|7H 
the  propagation  of  the  gospel  in  foreign  parts;  one  /oi'townTu^^ 
a  glebe  for  tlie  ckiireh  (^  England  as  by  law  established^  cnti*!iHi  to  the 
one  for  the  first  settled  minister  of  the  gospel ;  and  one  SiXs'^thc^Sj 
for  schools :  makhig  in  the  whole  68  shares.  sttuateti.  - 

A  Icgiftlatiice 

It  is  clear,  fW>m  the  terms  of  tlie  grant,  that  no  per-  Kin^iT 
son  named  on  the  bark  of  the'  chiirtcr,  or  intended  as  ^o  RpneoH 
grantee,  except  B.  Wentworth,  can  take  but  one  share,  ^^7**;;,)' •^'; 
as  the  town  Is  to  be  divided  into  6S  sliares^  and  those inmv«i\o  t«e 
shares  are  to  be  equaU    B.  Wentworth  is  to  have  ^^0  ^*^^ '^'^' '-^ 
acres,  win'ch  are  particularly  designated  and  marked  in  crect^  h" tJu 
the  plan  annexed  to  the  charter,  and  are  to  be  account^  ««;«*"  J*'  ^"^ 
cd  two  shanw.    This  exception  also  pi-oves  that  the  Jjf J^  ^2;'"^^^^^^^ 
other  grantees  are  to  have  ot^^  sli^rc  only.    In  no  evcnt^  sine'. 
therefore,  conid  the  share  In  question,  or  the  two  othejr 
public  shares,  as  they  Iia^e  been  called,  be  diiridcd 
among  the  individual  persons  named.    Nor  Has  this 
ever  been  the  case.   In  the  division  of  tfie  town  of  Paw- 
let  the  share  intended  for  a  glebe,  was  located  by  itself, 
and  called  tlie  glebe  tot.    It  was  intended,  in  the  grant; 
as  a  name  j  and  if  it  could  not  pays  as  designnitd.  Tor 
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THE  want  of  proper  grantees^  it  remained  in  the  kingf  thu 

TOWN  OF  gi-antor,  (as  if  one  iialf  of  the  names  inserted  liad  been 

POWLET  fictitious)  and  at  the  revolntion  vested  in  tlie  state  of 

V.  Vermont. 

B.  CLARK 

&0THERS.     The  nature  of  the  estate  intended  to  be  conveyed*  is 
■  expressed  in  the  word  « glebe*^  well  known  in  the  En- 

glisfh  lawj  as  a  provision  for  the  pafson  of  a  parish. 
The  law  says  that  the  freehold  only  vests  in  ihf  iTff^alar 
parson ;  not  tJie  fee:  coqscftiiently  the  grant  or  disposi- 
tion of  land,  in  such  case,  for  a  glebe,  does  not  make  or 
imply  a  disposition  of  the  fee ;  the  fee,  therefore^  re- 
mains in  the  grantor. 

The  words  «  fop  a  gUbe  for  the  church  of  England  as 
hy  law  established,*'  expre^  clearly  tJie  intention  of  the 
gi*anty  viz :  for  the  support  and  extension  of  the  nation- 
al church,  considered  iti  its  political  connexion.  It  is 
not  a  grnnt  to  the  national  church  as  a  body.  No  such 
grant  ^ver  was  made,  or  if  made,  would  bo  valid.  Eve- 
ry provision  for  it<)  support  is  to  some  organ  of  the 
church,  as  to  the  bishop  of  such  k  see^  or  the  parson  of 
such  a  pnrisU.  and  his  successors.  A  parbh  church*  in 
the  English  law,  is  the  building  C(msoci*ated  and  endow- 
ed. There  must  be  a  glebe,  wliich  may  be  tlie  church 
yard  only.  The  parson  has/ in  the  glebe,  no  more  than 
a  freehold  estate.  He  is  considered  in  law  as  a  sole  cor- 
poration,  and  the  freehold  paascs  by  succession.  Pa^ 
riches  are  a  civil  and  ecclesiastical  division ;  tlie  inha- 
bitants of  a  parish)  the  parishioners,  the  m^mhers  of  the 
national  chutch,  are  never  said  to  be  members  of  the 
parisli  church ;  neither  the  parishioners  nor  the  vestry 
have  any  right  in,^  or  power  T>ver  the  glebe,  not  even 
during  a  vacancy,  fSu  1  Black,  page  417.J  The 
c!itircb  of  England  never  was  esubiislied  bylaw,  either 
in  New  Hampsliire  or  Vermont,  before  or* since  the  re- 
vulutidn.  Neither  the  civil  nor  ecclesiastical  law,  as 
appliraMe  to  glebes,  was  known  or  recognized  at  the 
date  of  the  cliartcr ;  nor  has  it  been  alopted  or  I'ec^ig- 
nizcd  since  in  either  of  those  states.  Die  intentiim  of 
the  jBTant,  ther  fore,  even  before  the  involution,  Oouhi 
never  Ifave  been  carried  int»  eW'rt.  It  is  also  well 
known  that,  at  the  date  of  the  charter,  the  land  therein 
granted  was  a  wilderness,  and  so  continued  for  a  long 
time  afterwards. 
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At  the  time  of  the  grant,  tlien'fot*e»  there  was  not  enlj      thb 

IK>  chun^b  of  England  established  by  law,  but  in  the  town  of 

town  of  Pawlet  there  was  no  organ  of  tliat  or  any  other  fawljbt 
church,  capable  of  taking  the  share  in  question*  .  v. 

D.  CLAHE 

.The  j^ant,  of  course,  rould  nftt  take  ^  flTect ;  and  t^  e  Mothers. 
l^Vi^lution  has  rendered  it  utti^rij  im]K}fi<.iblM  that  it  rver -—»•'— * 
can  take  effict  agreeably  t*t  tfi  iiaeiiHt^ii  rrf  the  donor. 
By  thti  revolutiun  we  have  berumc  <  oiiijilt^tel)  sr  vered 
from  tl>e  f!Uia\:h  of  En,';lrtnd  as  by  law  entabUsli*  d  In- 
dividuals and  s^icieticf^  may  p  ssse^s  the  sani*^  land^  Jiave 
the  ^Jiime  mode  of  worsliij!,  and  the  same  nrdiiiaikrcs  ad- 
miuiSliTed  in  the  sasiie  mann- 1 ,  arid  Huhmit  to  the  s;imo 
diaripiinc,  as  far  as  may  b**  eOected  vith  nU  the  assist- 
ance i>f  the  riul  arm.  But  fUi^  crinstituies,  tm  the  view 
We  are  now  takiu^t^  of  thp  s-ibjfvct,  similar^ iif,  not  rdtntity^ 
It  frirnbhes  no  grnui»d  for  legal  deriviiion  yd  ihil  or 
legal  Cftniiexbn.  In  every  politico L  civil  and  Ji  ga! 
Tiew,  and  in  .i!I  t^e  civil  *^n'l  legal  corisier|iien<LS,  Vic 
tll'^Sfdution  oi  the  churrii  of  England,  as  by  law  esta- 
bli^^iieclt  was  in  the  United  Spates  uh  tatal  and  couipJetc 
on  the  icvohttion,  as  (bat  of  tlic  rivil  (»nwert^f  the  Bri- 
tish govern ruejit*  Nor  has  there  ever  been  in  the  iitate- 
of  Vermint,  a  suljsUtute  adopred*  Ev^ry  idea  of  a 
national  or  ^t-ite  relii^ion  has  he^  n  cxplodetl.  The  Court 
wdl  consider  hi>w  many  Tf»ings  nre  reqtjisite  to  tho  Irjajal 
posses.sian  and  enjoymeut  of  a  f^tebc ;  how  mucH  of  the 
€om*n'*n  law  of  Englanil,  antl  how  murh  nf  the  cannon 
law  must  be  adopted  or  considered  as  in  force ;  although, 
in  every  civil  and  ]ioliti>'al  view,  the  institution  or  es- 
tablis!iment  to  which  they  applied  is  abolished.  There 
must  be  a  parish*  a  church  with  cui-e,  a  parson,  legally 
and  canonically  introduced — four  things  are  requisite  to 
constitute  a  parson ;  1.  Iloly  orders :  2.  Prtscnfathm  or 
Collation;  3.  Institution;  ^.  Induction;  he  mtst  bu  a 
sole  corporation.  No  part  of  the  cofnmon  law  on  this 
sulject  has  been  adopted  in  the  state  of  Vermont ;  ei« 
ther  by  the  constitution^  by  statute,  or  by  legal  adju- 
dications. 

It  would  be  absurd  to  consider  any  number  of  Epis- 
copalians« formed  into  a  societv  inVei  mont,  as  standingin 
the  place  of  a  parish*  and  capable,  contrary  to  the  doC' 
trine  of  the,commr)n  law  under  which  thoy  must  derive, 
of  succeeding  to  tiie  freehold  of  a  glebe,  or  of  takjing  and 
VOL.  IX.  38 
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THB      holding  by  succession  or  othenviset  by  or  under  a  grant 
lH>wir  OF  of  lancb  for  a  glebe«  made  by  tliie  king  of*  Great  Britain 
PAivLBT  before  the  revolution.    There  is  a  statute  in  Yermontf 
V.        Cau  an  act  for  the  support  of  the  gospelf  passed  in  1707, 
D.  CLARK  Revised  Law$,  VoL  %f  page  ^74J  under  which  religious 
teTH£R8«  societirs  may  be  formed ;  but  it  docs  not  appear,  in  the 
.—.—«—  case,  that  the  socit^ty  hi  the  town  of  Pawlet  is  formed 
under  tiiat  act.    B  ut,  if  so  fuimed.  the  members  of  such 
society  are  uot  cnnfined  to  any  particalar  limits,  and  if 
associated  from  4  or  6  different  towns,  they  may  have  a 
claim  equally  good  to  tiie  glebe  lands,  in.  each  town. 
Tliis  statute,  which  extends  equally  to  all  denomina- 
tions  of  Chri.stian.St  constitutes  sticictirs  or  asisociations 
formed  undrr  it,  corporations  or  quasi  corporations; 
and  enacts,  <<  That  they  sftall  have  power  to  hf>]d  to 
<<  tliemselves  and  successors,  all  aurh  estates  and  inte- 
<< rests,  as  they  may  hereafter  acx|uire.  by  purchase  or 
<<  otherwise,  and  the  sam»*  to  s<'ll  and  transfer,  for  the 
"benefit  of  such  association  "    A  society  so  formed, 
has  til.'  p**ecise  power  given  by  the  act  and  no  other. 
The  power  is  limited  to  future  acquisitions ;  tlie  power 
to  sell  is  co-extensive  with  \U^  power  of  acquisition. 
Notliing  is  to  be  holdeii  which  shall  be  perpt'tually.  ap- 
propriated, as  a  glebe  is,    Sut  it  MociPty  is  not  empow* 
eieti  to  succeed  t^)  estates,  ricchts  or  interests,  granted 
previous  to  their  existence,  although  limited  to  objects 
similar  to  its  own.'  imierd  tho  rxprr8si4in  in  the  act 
seems  to  have  intended  an  exclusion  of  such  claim. 

If  the  share  in  question  sf^otild  he  considered  as  a  rf» 
servirtion  foi  a  f  tu«T  particular  use,  it  then  remained  in 
the  king,  the  diinor.  until  a  s^ate  of  things  should  arise, 
whi  n  it  could  be  appli  d  to  such  us**,  litis  qse  is  •  pe- 
cificd  in  the  rhartT,  viz:  f«»r  a  glebe,  &c.  We  have 
before  proved  that,  prior  to  the  r^voUititin,  it  had  not 
beeii.  and  could  not.  consistently  with  the  institutions  of 
the  country  b"  s »  appllt  d,  it,  of  course,  remained  in 
the  king  at  the  revolution,  and  at  that  time  vested  in  the 
state  of  Vermont 

At  tlicvdate  of  th»s  charter  a  separation  of  the  pro- 
vinc4^s  or  colonies  from  the  moth<'r  country  was  not 
contemp1af(*(].  It  was  Mm'ouhtidly  intonded  at  that  time, 
by  the  iloHcir,  that  the  church  of  F^n^land  should  be  es- 
tablished by  law  iu  the  province  of  New  Hampshire,  as 
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it  had  been  in  some  of  the  other  province Sy  and  particu-      thb 
larly  in  Virginia.  '  In  this  charter,,  therefore,  as  well  as  town  of 
in  all  other  chartci^s,  granted  by  the  governor  of  New   pawi.st 
HamiMhire,  provision  was  made,  by  a  reservation  of  a        v. 
certain  share  of  every  township,  for  such  an  establish-  d.  clark 
ment  &otuisr8. 


If  the  share  in  question  be  considered,  in  the  nature 
of  .a  grant,  then,  as  we  have  before  stated,  the  grant  of 
<«  a  glibe,"  if  it  took  effect  at  all,  is  of  the  freehidd^only, 
and  not  of  tlie  fee;  of  the  freehold  to  be  taken  and  held 
by  the  incumbents  in  succession. 

The  fee,  of  course,  not  being  granted,  remained  in 
the  grantor.  By  the  English  law,  as  well  as  our  own» 
on  tlip  dissidutitin  or  political  deatli  of  a  corporation,  all 
estates  granted  to  such  corporation  revert^ to  the  grantor 
or  donor.  And  if  a  grant  was  made  by  the  king  to  any 
person,  or  number  of  persons,  incapable  of  taking  or 
hfdding,  or  if  the  object  ceased  to  exist,  or  never  came 
into  existence,  the  estate  was  considered  as  never  having 
passcil,  or  as  reverting  to  the  king,  according  to  the 
nature  of  the  case. 

On  the  revolution  the  state  of  Vermont,  as  a  sove- 
reign  state,  succeeded,  in  full  and  sovereign  right,  to 
all  the  pp*operty  and  rights  of  property  within  the  same^ 
which,  at  the  time,  were  vistetl  in  or  appertained  to  the 
king  .of  Gi*eat  Britain,  whether  in  possession  or  rever- 
sion. The  ras'^,  tiien,  stands  thus :  a  tract  of  land  in 
the  town  of  Pawlct  was,  by  the  king  of  Great  Britain, 
before  the  revohition  granted  "for  a  glebe  for  the 
«<  church  of  Eni^land,  a.4  by  law  established ;"  tliat  is, 
the  freehold  to  vest  to  a  particular  use,  whf  n  that  use  shoM 
arise,  the  remaiudci*  or  revei'sion  in  the  cr(»wn.  There 
is  no  securing,  in  the  constitution  of  Vermont,  to  any 
man  or  body  of  men,  of  any  rights  or  benefits,  which 
under  thfe  crown  wei*e  intended  for  the  church  of  En- 
gland as  by  law  estahlislied.  At  the  time  of  the  revolu- 
tion there  had  never  be^,  within  the  torritoiy,  now 
state,  of  Vermont,  a  regular  parson*  who  could  make  any 
possible  legal  claim  or  pretence  to  the  use  of  any  of  the 
glebe  lands  within  the  same.  Tlie  sole  cc»rporation,  as 
the  parson  was  denominated,  was  not  disstdved  or  ex- 
tinguished by  a  iK)litical  deatii,  because  in  Vermont  it 
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■tins      never  came  into  existencft  but  the  possibility  of  sncli 
TOWK  OF  existence  rease^l,    A  provision  roigbt  have  been  mado 
FAWLJBT  by  the  consticiition,  ot  by  stattfte,  in  favor  of  Episcopa- 
te,       lians ;  but  it  must  have  operated  as  a  new  grant,  or 
B.  CLAKK  new  org  nization.    No  such  provision  has  been  mnde; 
&OTHBHS.  the  right,  therefore,  vesteil  in  the  state  of  \f rmont,  and 
•^-^— — —  the  grant  is  well  made  to  tlie  town  of  Pawlet. 

Shepherd,  contra. 

It  iJ*  contended  by  the  counsel  for  the  Plaintiff  that 
nothing  passed  by  the  grant  contained  in  the  charter  of 
Pawlet;  so  as  to  divest  tlie  king  of  Great  Britain  of  the 
title  to  the  premises  in  question.  If  this  position  is  cor- 
rect, it  must  be  admitted  that  the  Plaintiff  is  entitled  to 
recover ;  because  it  cannot  be  denied  that  the  title  of 
the  crown  to  any  lands  antecedent  to  the  revolutionf 
within  the  jurisdiction  of  the  now  state  of  Vermont, 
would  of  course  become  the  property  of  the  state.  If, 
however,  the  ground  taken  by  the  P'aintifPs  counsel, 
shall  be  found  untenable,  and  that  th-  title  of  the  king 
was  di vested  by  the  grant;  then,  whether  the  Defen- 
dants have  a  title  or  not,  i\  ill  he  a  niattrr  of  indiffe- 
rence ;  so  long  as  the  Plaintiffs  must  recover  on  the 
strength  of  their  own  title,  and  not  on  the  weakness  of 
ours. 

If,  by  the  grant,  the  title  passed  from  the  then  king, 
the  state  of  V«*rm«mt  could  acquire  no  right  by  the  re- 
volution ;  but  the  title  must  remain,  unless  forfeited,  as 
at  the  time  of  the  grant* 

The  reason  given  by  the  counsel  for  the  -Plaintiff  t# 
show  that,  notwithstanding  the  charter,  the  title  rc- 
msined  m  the  grantor  is.  that  when  made,  there  was  no 
grant«*e  in  esse  rajiahle  of  taking  the  f'^e,  or  other  estnte, 
so  as  to  divest  the  king  of  his.  If  this  be  true,  on  a 
fair  ronstniction  of  the  letters  pat»*nt,  it  must  also  be  ad- 
mitted that  the  Plaintiff  is  entitled  to  judgment. 

It  is  believed  that,  on  examination  of  the  charter,  the 
Court  will  be  of  opinion  that  there  was  a  sufficient 
gi-antec  in  esse;  and  that  the  title  did  pass  by  that  in- 
strument     And  if  there  was  then>  no  matter  what  h^s 
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happened  since,  unless  there  has  been  a  forfbitliref  and      trb 
office  foundy  which  are  not  prerended.  towi^  ot 

FAWUST 

1.  The  words  of  the  granting  clause  are,  ^<  Do  ^'i^e        t»^ 
<^  and  grant  tit  equal  shares^  unto  our  laving  subjects,  in- p.  clabk 
^^MbiSmts  of  JVno  Hampshire,  and  mir, other pnernmen.%iiOTUERH. 
«« and  to  their  heirs  and  assigns  forever^  who^e  names  are  .  — r 

«<  entered  on  this  grant,  to  be  divided  to  and'nniong^  tlitmf 
«<  into  sixty-eight  equal  shares,  all  thai  tract,  or  parcel  of 
^*  landn  ^c."  describing  and  bounding  tlie  whole  town* 
ship  of  Pawlet. 

It  is  contended  here  that  tlie  whole  of  the  land,  con- 
tained within  thd  houndary  lines  of  the  township,  was 
designed  to  be  granted  without  any  saving  or  rescr- 
vation  to  the  crown,  of  any  part  of  the  same.  The 
whole  of  the  six  miles  square  was  granted ;  to  whom  i 
To  the  loving  subjects  of  his  majesty  in  Mew  fiamp* 
shire  and  elsewhere.  How  was  it  granted  ?  In  fee  sim- 
jde ;  and  in  sixty-eight  equal  shares,  ti>  be  equally  di* 
vided  to,  and  amongst  the  king's  loving  subjects  named 
on  the  grant. 

He  granted  to  them  (be  they  more  or  less  in  number) 
the  whole  township  of  Pawlet  as  tenants  in  common, 
and  not  in  severalty.  Hence,  each  man  named  on  the 
grant  became  entitled  to  his  pniportionable  part  of  the 
whole  township,  whether  he  was  one  of  sixty-eight»  or 
one  of  three. 

It  is  presumed  the  Court  fn  this  case  will  be  much  in- 
clined to  do,  as  Courts  have  generally  done,  if  possible 
by  their  construction  to  satisfy  the  object  of  the  grant, 
and  give  it  a  meaning  which  was  intended  by  the  gran- 
tor. It  is  ^' rule  of  construction  to  search  out  the  in- 
tention, and  make^at  a  land  mark. 

Possessing  liberal  views  of  this  instrument^,  it  will  no 
doubt  be  found  that  the  grantor  designed  to  pass 'the 
title  to  the  whole  town  of  Pawlet ;  to  his  loving  sub- 
jects named  thereon,  and  not  to  confine  the  grant  to  a 
sixty-eighth  part  of  the  township  to  each,  but  in  propor- 
tion to*  the  whole  number,  more  or  less. 

Kow^  supposing  that  a  part  of  the  nainea  written  om 
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TUB  the  grant  should  have  been  fictitious,  the  grant  of  a^p^>- 

TowN  OF  portion  would  not  have  been  to  them,  but  directly  to  the 

PfWLET  others,  who  answer  the  description  given,  «<  Loving 

V.  subjects  of  the  grantor.'* 

p.  CLARK 

&0THER8.     Fictitious  persons  could  not  be  loving  subjects ;  there- 
—.-...-,— fore  the  whole' land  would  pass  to  the  real  persons* 

Most,  unquestionably  the  whole  tract  was  granted  to 

those  capable  of  taking  a  title. 

It  will  be  seen  by  the  grant,  that  the  lands  were  not 
allotted,  of  course  no  partition  was  maiie  aniongf^t  the 
pati^ntees  until  after  the  charter  was  made.  The  grant 
was  in  common  and  not  in  severalty  ;  therefore  no  in- 
ference of  an  intention  to  give  each  proprietor  but  a  sin- 
gle share  can  be  drawn  from*  the  circumstance  of  the 
whole  town  being  required  to  be  divideil  into  sixty-eight 
equal  shares.  As  well  might  the  o«)unsfl  contend  that 
it  was  inferrable  from  a  law  incorporating  a  bank  with 
three  thousand  shares  that  the  stockholders  could  hav6 
but  one  share  each. 

IP  the  foregoing  is  a  correct  construction  of  the  in- 
strument before  the  Court,  then  it  results  as  a  certain 
inference  that  the  crown  had  not  a  rooil  of  land  remain- 
ing in  Pawlet ;  and,  consequently,  the  state  of  Vermont 
could  have  none ;  as  the  state  pretends  to  po  greater 
mght  or  title  tlian  that  of  the  king. 

2.  It  will  be  attempted  to  be  shown  that  on  the  26th 
day  of  August,  1761,  there  was  in  esse  a  church  of  En- 
gland)  as  by  law  established,  which  could  be  a  grantee 
of  the  crown..  If  so,  the  title  passed  directly  to  the 
ehumh  in  (f^e  simple;  and  would  need  no  auxiliary  to 
sustain  her  right 

It  is  said  by  the  counsel  that  lands  granted  for  the 
benefit' of  the  church,  arb  granted  to  the  bishop,  or  some 
other  ecclesiastical  person ;  but  it  would  be  strange  doc- 
trine to  say  that  the  kinq:  had  not  power  to  grant  di- 
rectly to  the  church  established  bv  lawi  and  therefore 
distinctly  identified  as  a  Christian  society.  The  posi- 
ti(m  will  here  be  ventured,  that  such  a  grant  to  the 
churrh  of  England  as  by  law  established  was^  and  still 
b  valid. 
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TV>  maintidB  the  point  that  the  church  exists  at  the     the. 
^te  of  tt|e  grants  we  need  only  appeal  to  historical  facts  town  ov 
in  the  English  bookSf  and  the  stiU  niiil*e  authentic  testi*  fawlbt 
mony  of  Uie  body,  of  the  English  law*  the  statutes  and        v* 
^uifged  cases  of  the  realm^  wrtiiin  the  recoUectiqnf  and  o.  claul 
famiUar  to  the  mind  of  the  Court  &othebs. 


'  It  is  said  <<  that  wlien  the  grant  was  made  tliere  was 
no  church  in  Pawlet;  it  was  all  new.  There  was  no 
established  church  in  New  Hampshire  or  New  York/' 
Whether  true  or  not^  as  it  respects  this  part  of  the  ar- 
gument, is  not  worth  enquiry ;  for  it  will  be  remember- 
ed that  the  words  of  the'grant  do  not  confine  the  bounty 
of  the  sorefeign  to  Pawlett  New  Hampshire,  or  the 
American  continent:  it  is  co-extensive  with  his  do- 
minions, and  may  be  claimed  by  the  church  wherever 
found  within  them. 

That  there  was  a  church  established  by  law  in  Great 
Britain  no  one  will  deny:  if  so,  what  shoulfl  prevent 
that  church  from  being  tlie  granteo  ?  It  can  hardly  be 
denied  that  the  king  could  grant  lan«is  lying  in  one  of 
liiB  American  colonies  to  bis  subjects  beyond  the  Atlan* 
tic,  as  eflTectiially  as  those  who  resided  in  that  colony. 
It  was  all  within  his  territorial  jiirisdiction  ^  and  place 
of  residence  could  have  no  influence.  It  may  be  said 
that  the  grant  is  to  the  king's  subjects  ia  New  Hamp- 
.shire.  Tnie;  but  the;  wonls  ^*and  our  other  govern- 
m^$^**  are  added.  These  words  may  embrace  the 
whole  governments  find  dominions  of  his  msjesty. 

If,  however,  this  ground  should  fail  us  there  can  be 
no  difBci|ity»  it  is  presumed,  to  ascertain  tlie  existence 
of  a  church  in  the  colonies  capable  of  taking  a  title  to 
the  property  in  question. 

In  yirginia,  if  inflirmation  is  corrertt  the  Bpiscopa^ 
lian  church  was  estsbllshrd  by  »jiaw  of  that,  colony  be- 
fore the  date  of  the. grant;  but  whether  so  or  not,  we 
ftel  indiflfi^rent  bcicause  by  a  future  construction  of  the 
grant,  we  h%ve  the  utmost  confidence  that  the  true 
meaning  is  not  a  church  established  by  any  law  in  the 
American  colonies,  but  that  the, words  **as  by  lav>  esUi' 
VUhedf*^ are  used  asdescrip^ive  of  the  donomhmtion  of 
Chrietiaiis,  intended  as  the  snbjecta  of  royal  munificmce. 
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THE      As  much  as  to  say  that  sect  of  Protestants  ^o  are 

TOWN  OF  known  in    England   as   the  establishi^d   Episcopalian 

PAWLBT  church*    That  you>  churchmen  of  America^  must  em- 

V.        brace  tlie  same  cree<l;   the  same  church  government 

p.  cuiRR  must  be  the  rule  of  your  discipline ;  and  your  ordi* 

&OTHERS.  nances  must  be  administered  in  every  respiMbt  as  by  the 

-^-^———.established  church  in  England.     You  must  be  neither 

CathoK^  nor  Desenters  Aut  be  identified  in  every  paK 

of  your  religious  establishment  i|i  faith  and  practice 

with  the  mother  church. 

That  this  is  a  natural  construction  is  manifest  from 
tlie  fact  that  the  government  could  not  have  been  igno* 
rant  of  the  state  of  the  church  in  the  colonies,  and  it 
would  b^  the  height  of  absurdity  to  suppose  a  grant  to 
be  made  to  a  body  of  Christians^  which  the  grantor  well 
knew  did  not  exist  The  Court  surely  will  never  im- 
pute to  the  officers  of  any  government  such  triffling  and 
mockery.  If,  therefore,  the  colonial  Episcopal  church 
was  intended  as  the  subject  of  this  bounty^  and  if  she 
was  not  established  by  law,  it  must  follow,  as  an  irre- 
sistable  inference  that  tlie  witrds  **a8  by  law  estoUisA- 
ed,*'  ai'e  words  of  description  and  not  of  identity. 

Having  established  this  point,  we  will  show  by  histo- 
rical proof  a  church  in  the  state  of  New  Hampshire^ 
long  antecedent  to  the  date  of  the  grant. 

In  Belknap^s  hist  qf^rv  Hampshire,  2  vol  US,  it  is 
stated  that  in  the  year  1732,  a  building  for  an  Episco^ 
]ml  church  was  erected  at  Portsmouth,  in  New  Hamp- 
shire. In  1734  the  church  was  consecrated;  and  in 
1736  they  obtained  a  clergyman  of  that  order  by  the 
name  of  Arthur  Browne* 

If  this  church  was  capable  of  taking  a  title  to  land, 
as  I  shall  hereafter  show,  all  the  difficulty  suggested  on 
the  part  of  the  Plaintiff  will  be  remoVed. 

.  Some  reasons  will  now  be  given  to  show  that  such  a 
church  as  was  established  in  New  Hampshire  was  capa- 
ble of  taking  a  title  to  real  property. 

1.  The  king,  by  the  act  of  granting,  creates  sufficient 
corporate  power9|  to  carry  into  effect  his  desi^*  That 
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he  can  create,  rorporatiens  cannot  be  doabted.    He  did.      Ton 
by  the  very  instrumi  nt  before  the  Court,  create  in  the  town  oil 
town  of  Pawkt  all  ttif  corixx-ati;^  pow<  1*8  and  plri^miB^-  pawl£T 
fi¥*'8    which  thejr    now  poBsess;'  a   body   suiHrirntly        v. 
kn«>wn  in  law  to  be  inTented  with  the  8u)>poFed  ieg^  d»  CLAiot 
estate  in  the  premises  in  question ;  nnti  by  an  art  of  the  &0THBB8f 
▼ery  fegislature  who  have  authorized  tliem  to  bring  this  *  •  ■ 

action*  If  the  king  iiail  the  authority  to  incorp'>rate,  it 
ean.be  easily  an^:  lejB^lly  inferrid  fr^m  the  grant  that 
this  body  was  sufficiently  incorporated  thereby. 

Should  congress;  by  law,  give  to  the  Pi^esbyterian 
church  of  the  city  of  W;i8hingltin  a  portit>n  of  the  public 
lands,  would  the  Couit  i^ndure  to  bt*  tld  that  there,  was 
no  proof  of  the  incorporation  of  the  chiin  h,  fr^  f ha 
law  was  void — ^the  title  never  passed  either  by  tlie  law 
or  grant  made  in  pursuance  thereof  7 

In  a  case  thus  situated,  the  Court  may,  indeed  tliej 
ought  to  infer,  for  it  ih  a  jus  Jfgul  deduction,  and  bot- 
tomed upon  the  siMindcst  jutigment  of  l<»w,  that  a  sove- 
reign, granting  |K>wer,  (always  supposed,  prima  facie 
at  leasti  to  be  right)  had  not  indulged  in  the  foidisb 
blunders,  of  granting  nuil  proiierty  foremost  desirable 
en<fS|  to  shadows  and  tion  mtitiet*  And  it  is  confidently 
believed  that  the  Court  will  determine  as  a  reasonable 
and  legal  intendment,  that  the  church  of  JVHpi9hinp«Atf^ 
was  made  capable  of  holdingtliis  property. 

There  is  a  further  reason  to  suppose  the  church  Capa-^ 
ble  of  taking  a  title.  I'he  grant  being  a  governmental 
act,  and  of  such  high  and  incontrovertible  autborityf 
every  statement  and  fart  contained  in  it  is  so  far  proved 
that  it  cannot  be  denied.  If  this  be  correct,  the  grant 
jtseir  proves  the  whole  that  need  be  proved  to  maka 
this  part  of  the  grant  valid,  and  lb  vest  the  title  in  tha 
chuirh.  Tlie  Court,  therefore,  will  not  receive  any 
statements,  history,  ronjectiires,  or  Vermont  preambles^ 
to  contrailict  the  acts  of  the  British  government  m^ada 
in  solemn  and  official  form*  It  is  tnie  that  a  prior 
grant  from  the  same  authority  may  bo  shown  to  defeat 
a  subsequent.  But  that  is  permitted  for  very  different 
feasonJT;  because  th«'  first  act  of  a  government,  granting 
away  its  lahds,  vests  a  title  in  the  grantee,  and  there  to 
Botliitig  left  to  give. 
VOL.  IX,  M 
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THE  In  support  of  this  position  it  is  submitted,  wliether 

tovirs  OF  the  words  *<  one  share  a$  a  glebe  Jot  the  cliurch  of  Englandf 
^AWiiJ.T   ^'c."  Are  not  tantamount  tu  a  positive  averment  of  an 
x\        existing  church  in  this  country  which  cuutd  be  the  legal 
n.  ciiARK  subject  of  V  donation  by  letters  patent    There  is  tliis 
Icjtiikks.  strong  reason  ta  support  such  an  opinion,  tliat  we  never 
^  I  ■  ■         can  impute  ignoranre  or  error  to  a  sovrrcign  while  ex^ 
crcising  the  liigh  pre*  ogpitives  of  his  station.   We  never 
can  sny  that  he,  as  the  organ  of  the  government,  has 
been  gran^ng  land  without  a  grantee ;  that  be  has  mis- 
taken the  facts  or  the  law,  and  consequently  nullify  his 
acts.    It  is  enough  that  the  instrument  points  to  the 
j3;rantee  and  gives  the  object  |  its  legal  attributes  are  to 
be  presumed. 

The  Plaintiff  corner*  claiming  under  the  very  titks 
granted  to  us ;  in  which  grant  we  are  acknowledged  to 
have  a  prior  right  Had  this  grant  been  from  other 
fhan  the  government  on  whom  thQ  doctrine  of  estoppel 
cannot  fast^m,  it  would  be  enough  for  us  to  hold  u)>  the 
charter  between  the  claim  and  our  possession  and  shut 
the  Plaintiif  at  once  fi*om  even  a  view  of  the  Court 
Even  now*  wh.-^thei-  the  doctrine  of  estoppel  will  apply^ 
or  not,  one  thing  is  true — ^that  what  the  king,  under 
whom  Ui^  Plaintiff*  claims*  has  solemnly  recognized  as 
correct  must  bo  binding  upon  the  government  of  Ver- 
mont, andf  consequently,  upon  the  Plaintiff  in  this 
cause. 

The  art  of  the  Rritish  government  is  not  tliejonly 
governmental  act  which  the  church  has  to  secure  their 
possession. 

The  ke.islature  of  Vermont  on  the  36tJi  day  ^f  Octo« 
ber,  17X7,  passed  an  act  •^to  auihori%e  ike  seUeUnen  in 
Vie  fifveral  (owns  of  the  stale  to  imprcroe  the  glebe  landSt 

f'c.-'  And,  afYer  enacting  that  the  selectmen  sho'dd 
ave  |iowcr  to  lease  out  tht  glebe  lamls$  receive  the  re  ntSf 
bring  a*  tionsof  cjoctment.  recover  the  possession  ttiere* 
of,  when  possessed  by  persons  withoutrigbt,  they  mafct 
a  pr'niso  in  the  words  following:  •tpramdei  neverihe-^ 
«<  US89  that  notliing  eontnined  in  this  qet  shall  extend  m 
•^for  as  to  prf.^^ent  any  Eprscopal  miniiter,  during  the  time 
<*  of  their  ministry^  tjiat  now  are  or  hereafter  may  be -hi 
«« possesion  of  any  glebe  M  or  right,  or  achudhf  ^jfim^ 
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^  ting  in  «al4  town  rohert  the  land  lies^  and  roho  is  an  or*  tbb 

<^  dialed  minister  nf  the  Ejtiscopalum  clicrcli,  from    aring  town  o> 

<<  the  inaiiageiuent  of  said  lots,  and  the  avails  urising  pawlbt 

«*tlicrdfroiii,'^  V. 

By  tliiB  proviso  it  is  perfectly  obvious  that  the  legis-  ^othebs. 
lature  intended  to  tnanitVgt  a  legal  recognition  of  the  ■  ■    ' 

right  of  the  church  to  the  propxty. 

It  b  also  equally  obvious  that  by  the  act  authorizing 
the  sclectinon  to  take- care  of  the  gk*be  lots^  and  obtain 
possession  by  action  of  ejectment  of  those  which  were 
possesse^l  by  squatters^  the  lrg:8lature  designed  not  to 
filch  away  the  land  from  the  churchy  and  in  the  pleni* 
tudc  of  their  iK>wer  to  forget  right,  but  to  secure  the  tl* 
tie  and  pi  omote  the  interests  of  the  church*  If  not,  why 
in  the  proviso  are  the  Episcopal  clergy  preferred  to  other 
clergy  in  the  managi'ment  (»f  the  lands ;  and  why  are 
they  preferreil  even  to  the  selectmen  as  the  guardians  of 
the  property*  The  pi*oviso  is  high  and  indisputable 
proof  that  W^e  object  of  tlie  statute  was  solely  to  preseirve 
tlie  property  fiom  waste  for  the  benefit  of  the  churchy 
to  preserve  for  it  tli^  inronie  whirh  might  result  from 
its  prudent  inanHgemenJ;,  and  to  save  the  title  from  loss 
by  long  adverse  possession* 

After  all  this,  one  would  suppose  that  the  state  Would 
never  indulge  itself  in  attempting  to  divest  the  church 
of  their  property ;  yet,  strange  as  it  may  appear,  on  the 
SOtb  of  October,  1794,  thejegislatnre  of  Vermont  make 
another  act  concerning  the  glebe  ]otB,  and  the  following 
is  its  preimible : 

**  Whereas,  by  the  first  principles  of  our  government 
f*  it  is  cont  mplated  that  all  religious  s*  cts  and  denomi- 
<<  nations  of  Christians,  whose  religious  tenc^ts  are  con- 
<'siste^t  with  allegiance  to  the  constttutum  and  govern* 
^f  ment  Of  this  state,  nhould.  receive  equal  protection  and 
« patronage  fiom  the  civil  power:  And  whereas,  it  is 
«<  contemplated  in  the  grants  h^pretofore  made  by  the 
<<  British  government,  commonly  called  gUbe  HghU,  that 
'<  tl>e  uses  of  the  said  rigiits  should  be  to  the  sole  and 
<^ exclusive  purpose  of  building  up  the  national  religion 
<«  of  a  government  diverse  from,  and  inconsistent  with 
^thd  rights  of  our  own ;  for  which  reason,  and  on  the 
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THK      <<  principles  df  the  revolQtion»  the  propertjr  of  said  landl 

rowN  OP  *«  is  vested  In  this  state.''    Thejf  ttiereforef  go  on  to 

KAWLBT   •  nact  that  the  rents  and  profits  of  all  the  glAe  loU 

r.        shall  be  appropriated  to  the  support  of  retigioiis  wor- 

D.  CLARK  s  lip  in  their  i^pective  towns  forever;  without* n^|i;ard 

&OTHERS.  to  tlie  sect  of  Christians*  and  all  should  share  •alike,  ac* 

— i.^ c«»riling  to  the  n'imber  of  taxable  inhabitantSf  in  the  pa^ 

rishes  respectively* 

In  this  preamble  they  seem  to  admit  that  the  title  to 
the  glebe  lots  was  vested  in  the  chuiTh.  They  do  not 
deny  sifbh  a  construction  of  the  grant,  nor  do  they  urge, 
§B  a  reason  for  taking  away  the  proptTty  from  the  Epis- 
copalians, that  the  grant  was  void,  or  that  tlie  title  was 
m  the  crown  before  the.  revtdution ;  and  that  thereby 
they  became  jutiUed  to  the  property ;  but  they  say  these 
lotflT  were  gnmted  <<  exclusively  to  build  op  a  national 
religion  of  a  government  diverse  from  and  inconsistent 
with  tlie  rights  of  their  government ;^'  and  for  tliese 
reasonfl  they  attempt  to  divt  st  the'  charch  of  their  title 
in  ordfT  to  give  the  prbpeity,  or  the  income  of  it,  to 
other  sects  of  Christians. 

Th^  reason  .c:iven  Tor  enactine  thisjaw  is  strong  evi-' 
dence  of  iUe  o|iinion  f<f  the  legislature,  tiiat  the  title  had 
passeil  oot  of  the  cro^^n  and  vested  in  the  church.  But 
iis  they  disliked  an  established  religion,  supposed  it 
anti-republican,  and  what  was  more  to  be  dreaded,  it 
was  established  in  a  government  «  diverse  fh>m  the  go- 
vernment  of  Vermont,"  and  inconsistent  n^th  their 
rights,  or  rather  their  religious  and  political  opinions  ;-— 
being  disagroeable  in  these  particulars  they  take  away 
the  income  of  the  land  from  the  flpispopalians  to  appro- 
priate it  to  other  and,  no  doubt  as  they  supposed,  \f^/dr 
purposes. 

Notwithstanding  the  length  and  force  of  this  pream* 
ble,  and  the  cogent  reasons-given  for  making  the  law, 
on  t!ie  fifth  day  of  November,  1799.  the  legislature  re- 
peal this  act ;  and  in  so  doing  m'lst  manifestly  aban<Uia 
all  pretentions  to  the  church  ^  property ;  for  in  the  re- 
pealing law  they  take  care  to  secure  those,  who  have 
tivspassed  upon  those  lands^  from  actions  which  might 
be  bi'ought  for  so  trespassing : — admitting  in  the  fullest 
flense  tl^at  men  who  had  intermeddled  with  tbe  proper^ 
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jby  the  aothority  and  In  jHirsuance  of  thei^  Ifw.  had  so      the 
trespasstsd.    Hence  the  diurt  will  see  that  the  legisla-  town  or 
tore,  both  in  the  making  and  in  the  repealing  of  the  law  of  faVlbt 
47949  show  that  the  act  was  an  niQtist  attempt  at  usor-        v. 
pation*  D.  CLARK 

&  OTHERS. 

By  the  record  of  the  case  of  PcUihont  t.  Barbeff  tried  _.—. 
before  the  late  justice  Patterson  at  a  Vermont  circuity  it 
api^ears  that  the  Plaintiff  failed  in  an  action  brougiit  in 
pursuance  of  this  law.  It  is  said  tliat  the  judge  pro- 
nounced the  law  unconstitutional  and  void*  TUU  deci- 
sion might  have  induced  the  repeal^  as  the  trial  was  had 
in  the  intermediate  time  between  the  passage  and  re- 
peal of  the  act 

The  legislature  in  the  year  1805  passed  another  act ) 
and  by  that  discover  less  solicitude  for  the  Christian 
church  in  any  form.  This,  too^  has  a  preamble,  con- 
tradicting in  its  terms  the  old,  in  which  tliey  .say, 
^Whereas,  the  several  glebe  riglits,  granted  by  tha 
<<  British  government  to  the  church  of  England  as  by 
«law  estaMislied,'*  are  in  «the  nature  of  public  reser- 
<<  vaiions/'  they,  therefore,  give  them  to  the  selectmen 
of  the  towns  where  they  He  respectively,  for  the  use  of 
schools,  &c* 

The  first  act  contains  by  implication  a  decided  confir- 
jnation  of  the  title  in  the  church.  The  second,  although 
contradictory  in  its  provisions  and  repugnant  to  that 
.  right,  exhioits  in  a  striking  light  in  its  preamble  and  in  the 
repealing  clause,  a  tliorough  conviition,  in  the  mind,  of 
the  legislature,  of  the  fallacy  of  their  pretentions^  urg- 
ing facts  which,  if  true,  would  contribute  nothing  in 
support  of  those  pretensions.  In  the  last  they  urge  a 
new  reason  for  their  law,  and,  as  we  suppose,  equal- 
ly unsound.  Here  they  become  wiser,  and  not  only  act 
the  legislators  but  judged,  scout  what  had  been  done 
by  tlieir  predecessors,  and  give  a  construction  of 
the  grant  which  is  indeed  a  strange  one,  but  which«  if 
correct,  is  supi)osed,  as  will  be  hereafter  shewn^  to  de- 
feat tlie  right  to  recover  in  this  case. 

S.  In  the  third  place  it  is  supposed  the  grant  of  the 
crown  may  be  considered  valid  by  adopting  the  opinion 
that  this  is  one  of  the  cases  whvre  the  fee  may  be  in  obey* 
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•THE      anctf  until  the  existence  of  f  lie  church  in  the  toum  oC 
•>*owif  OF  Pawlety  so  organized  as  to  lie  capable  of  receiving,  iu 

FAWLET 

r.  To  maintain  this  point  the  Court  are  referred  to  2 

D.  CLARK  Blue.  Com.  IOO9  Co.  Lit.  SM,  where  it  is  laid  down,  that 

fcoTttBRs.  an  estate  may  be  granted  to  Jtihn  fur  life^  and  V-^vn  to 

— — — — -  tite  heirs  of  Richard,  although  Richard  has  no  heirs  at 

the  time  of  the  grant. 

Here,  although  the  life  estate  vests  in  John  immedU 
ately,  yet  the  fee  must  be  in  abeyancct  until  the  heirs  of 
Richard  are  in  esse.  Indeed  the  happening  of  thi^  ^vent 
is  perfectly  contingent,  for  those  in  remainder  luny 
never  exist.  Slioitid  it  be  sai<l  that  the  fee  remains  in 
the  grantor  during  tlip  life  estate,  ready  to  vest  in  the 
heirs  of  Rir hard  iftiey  exist  at  the  determination  of  the 
life  estate,  or  to  continue  in  him  by  reverter  if  Rirhard 
has  no  heirs ;  it  h  met  by  urging  that  if  this  doctrine 
be  correct^  then  with  eq«al  propriety  may  it  be  contend- 
ed on  our  part,  that  the  fee  remained  in  the  king  ready 
to  vest,  whenever  there  should  be  a  church. 

But  says  the  state  of  Vermont,  "we  have  a  right  by 
forfeitune  to  the  king's  pn>pert>.**  True,  btit  no  great- 
er right  than  the  king  had ;  which  was  a  naked  legal 
title ;  tlie  use  belonged  elsewhere.     Of  this  hereafter* 

In  the  2  Black.  Cbm.  318,  it  is  said  that  ecclesiastical 
estates  must  sometimes  nece5?snrii>  be  in  ofreyaifCf,  and 
that  where  there  is  no  person  in  whom  the  fee  can  vest^ 
it  potentially  exists  in  abetfance  ;  as  between  the  death 
of  tiic  incumbent  and  the  next  presentation. 

The  parson  having  but  a  life  estate  in  the  glebe,  un- 
less  it  could  so  exist  on  his  death,  it  must  revert  to  the 
grantor. 

Christian,  in  Aw  notes  on  Blackstone,  supposes  the  fee 
to  be  all  tiie  while  in  the  lord  of  the  manor. 

This  is  by.  no  means  the  opini(m  of  Blackstone,  or  of 
ilic  still  greater  iWycr,  Coke;  both  of  whom,  if  they  arc 
correctly  understood,  lay  di>wn  the  law  to  be,  that  the  fee 
exists,  between  the  deafli  of  the  parson,  and  his  succes- 
sor, nut  in  the  lord^  but  in  abeyance. 
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4;    If  the  constt-uction  of  f  lie  patent  contended  for  in       tiii. 
the  inception  f»r  this  argnmrnt  is  coriTctf  4here  will  be  tow5  ot 
no  diflSculty  in  finding  9i  grantee,  to  uphold  the  fee,  and  pamtlbt 
make  it  subservient  to  the  benevolent  intentions  of  the        r. 
croWn.     It  would  not  be  a  violent  or  unnaiural  construe-  n.  ciJitii: 
tion  to  BAy  tlmt  tbc  town  of  Pawlet  was  granted  to  the&oTMKRS. 
persnn^  named  on  tUo  grant,  in  fee,  upon  condition  that  — .^.—i 
hwy  should*  in  rlkc  ^Jcati(•n  of  the  tnwn,  lay  out  sind  set 
apart  *''one  ahun  as  a  glebe  fnr  the  church  of  Efiglandy 
^c/*  togrf[i+T  \yttli  tlie  other  shai*e8  for  Brnning  Went- 
wortbf  the  Hrst  s<  |tl(  d  minister,  and  the  school,  accord- 
ing  to  tlic  directbiiB  indorsed. 

Under  such  a  construction,  whether  the  cJuirch  wens 
incorporated  or  not,  they  might  reap  the  benefit  of  t^ie 
use;  .for  as  soon  as  they  become  organized,  and  a 
clergyman  settle.!,  they  would  be  capable  of  receiving  the 
income  of  tlic  land* 

This  construction  was  adopted  by  the  proprietors  of  tha 
town.  In  locating  the  si^me  they  did  survey  a  share  and 
mark  it  off" as  a  glebe  right  This  appears  from  the  sevo- 
ral  acts  of  the  state  and  in  the  ai*gument  of  the  coiinscl 
for  the  Plaintiff. 

The  present  inhabitants  of  the  town  must  all  hold  their 
lands  under  the  grant  before  us,  and  not  only  so  but 
fi*om  the  original  proprietors  who  so  Ic»cated  and  cunso-^ 
crated  the  gle.bc  r:ght  which  is  now  claimed  by  those 
pe!*s^)ns. 

By  the  laws,  of  England,  and  probably  of  all  cli^Jized 
countrief^,  tiie  claimor  or  posse  s-ior  of  land  is  bound  by 
the  acts  and  confessions  of  those  under  wliom  he  holds 
the  claim  or  possession*  By  this  ride  then  the  preserit 
Inhabifiints  of  Pawlet  are  bound  by  the  act  of  their  pre- 
decessors.  That  act  was  a  complete  recognition  of  the 
right  of  the  churcli  to  the  property ;  an  act  which  spoke 
louder  than  any  language. 

It  may  be  said  that  the  share  was  located  by  the  pro- 
prietors of  the  town  in  their  corporate  capacity.  If  chat 
Was  the  case  it  is  still  the  worse  for  them,  because  k  cor- 
poi*ation  never  dies,  and  the  location  was  the  act  of  the 
PlaintiflTupon  the  record  in  this  cause;  and  they  are  notr 
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THB      claimiDg  property  which  they  once  yolantarily  admitted 
TOWN  OP  to  belong  to  tiiechunb. 
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V.  Again,  it  appears*  that  the  Plaintiff  .in  this  caose  is 

p.  clArk  now  enjoying  the  benefits  of  this  construction  in  the  shar« 
dDOTHERs.  given  to  a  school  and  th  ^  first  minister  settle  d  in  the 
——*——.  tQwn.  Without  t'tis,  or  tlie  third  position  talcen  in  tin's 
argument*  the  town  would  Lave  but  slender  pretences  to 
the  use  of  those  two  shares ;  but  it  seems  th»*y  claim  those 
two  tots  by  the  same*  or  a  more  uncertain  title^  hold  tliem 
by  the  same  tenure*  derive  the  right  from  the  same 
source,  and  yet  claim  thf  glebe  also*  and  in  order  to  sup- 
port f;hat  claim  are  driv^ti  to  the  necessity  of  denying  the 
legal  and  efficient  prop*  rties  of  the  instrument  by  which 
tbey^  as  well  as  the  church  claim. 

5.  This  is  atHist  estate.  The  patentees  named  upon 
the  gfent  are  the  trustees  for  the  use  of  the  church  when* 
ever  it  should  be  organized  in  the  town  of  Pawlet»  so  as 
to  be  enabled  to  receive  the  rents  of  the  land. 

If  a  use  can  result  from  a  grknt  by  implication^  it  is 
supposed  this  is  a  case  of  that  kind. 

In  expectation  that  objections  will  be  made  to  such  aa 
interpretation  of  the  case  those  objections  are  endeavour^ 
ed  to  be  answered. 

1.  It  may  be  said  that  the  grant  is  silent  as  to  any  use 
or  trust  and  therefore  it  is  not  to  be  implied. 

Tfie  answer  is,  wherever  from  the  nature  of  the  grantf 
a  trust  estate  can  be  implied,  with  propriety*  where  it  is 
necessary  to  carry  inf^  eflert  the  object  of  letters  patent 
the  Court  will  adopt  the  implication. 

The  Court  ar6  referred  to  7  hoc.  M.  new  ed.  89f 
Band.onusen,  208,  for  the  doctrine*  of  the  implication  of 
uses.  In  1^  Hod.  ±62.  Jones  v.  Jfoxleiff  it  is  said  that  a 
use  may  he  declared  without  the  word  use.  Any  words 
that  shew  the  meaning  of  the  party  are  sufficient.  If  tho 
Court  ran  suppose  that  the  legal  estate  wns  grrtn*ed  In 
fee,  to  the  patentees,  there  can  be  no  diffl'ulty  in  decid- 
ing tlie  nature  of  their  title.    The  instrumcnty  upoa 
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iMiicli  such  le^  estate  depends,  Drill  indabitably  shew      ths 
that  their  only  nght  was  for  the  use  of  the  church*  toytn  ov 

PIWUBT 

5L  It  niajr  be  said  that  as  there  is  no  church  in  exis-        v. 
tence^  the  l^gal  estate  must  fail  for  ttie  want  of  a  use.      o.  clark 

&0T11BS9A 

It  has  already  been  shewn  that  a  church  was  in  esse,- 
when  the  grant  was  made  and  wlielher  the  chunii  was 
or  was  not  incorporated,  catmit  bo  materiul ;  in  eith^ 
case  the  title  in  the  trustee  would  b«*  valid.  .To  this 
point  the  Court  are  d.  sired  to  lo  ik  at  1  Rep.  123,  st^  and 
S6,  and  OUb.  law$  eases^  M«  wiicre  it  will  be  found  that 
public  institutions  are  capable  of  enjoying  a  trust,  and 
it  was  decided  that  the  poor  of  the  parish  of  Dale,  al- 
though nfit  incor|ioratrd,  were  capable  of  a  trust  With^ 
out  adopting  the  principle  t^tat  tlie  church  can  take  an 
equitable  interest  in  these  premises*  there  would  inmanjr 
eases  be  an  rnd  to  the  workin;^  of  benevolence.  Science 
might  often  lose  her  patrons;  ttie  needy  their  bene- 
factors, and  religion  her  warmest  supporters. 

Before  w^  part  with  tfiis  point  we  will  once  more  look 
ai  the  act  of  1805,  upon  which  the  Plaintiff  founds  his 
right  to  recover ;  and  to  its  preambli*,  \n  hirh  declares  the 
glebe  lands  in  the  nature  of  public  reservations.  If  this 
n^ans  any  thing,  it  must  moan  that  thr  legal  estate  was 
reserved  to  the  crown.  As  a  proof  that  the  legislature 
so  meant,  observe  the  followiiig  language,  «•  and  as  fuch 
^*  by  iht  rtvuMiUm  became  vested  in  Uit  Morvereignty  of  tlds 
**htateJ*  Now,  sovereign  as  the  state  may  be«  she  can 
have  no  other  or  greater  title  than  the  crown  of  Great 
Britain  had  after  the  grant  and  before  the  revolution^ 
and  that  right  could  be  no  more  than  a  right  reserved 
for  the  use  of  the  church;  heca  ts^*  it  never  ought  to  ba 
supposed  that  the  crown  made  t  i*^  .c»rant  with  no  other 
design  than  to  reserve  to  its  If,  what  it  before  had.  If 
the  king  had  an  iticlination  to  retain  for  his  own  nsoia 
few  shares  of  the  land,  he  might  have  done  it  directly ; 
in  the  same  manner  as  the  pine  trees  were  reserved  for 
Us  royal  navy. 

This  then  is  the  right  of  the  state  of  Vermont,  on  their 
own  construction,  a  r'ghtto  do  what,  by  the  art  of  ±7S7f 
the  I  gislature  did,  like  honest  men,  and  added  sacuritj 
to  the  already  existing  title  of  the  church^ 
VOL.  IX.  M 
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THS         If  the  right  of  the  crown  was  of  the  nature  deacrlbedf 
TOWN  OF  and  if  the  Court  can  suppose  the  land  resenred  to  the 
TAWL&T  crown^  and  that  the  king  cmUd  be  a  trustee,  they  will  tlien 
V.        say  that  the  state  of  Vermoot  could  take  n6  estate  to  the 
D*  CLARK  exclusion  of  the  equitable  right  of  the  eestwi  qui  tnat,  but 
IcoTHsas*  any  forfeiture  of  the  king  or  any  act  of  hiSf  could  only 
I-  prejudice  his  own  riglitSf  and  not  the  r^its  of  third  inno- 

cent parties.    This  doctrine  will  be  found  in  1  Utt.  lUf. 
±iS,  Surges  v.WheaL  Sand.  auuseslBZ^^,  also Ui,tB7. 

If  therefore  tlie  constniction  of  the  legislature  of  Ver- 
mont should  be  adopted^  it  would  only  help  the  Plaintiff 
to  be  defeated  in  this  action ;  for  it  cannot  be  believed 
tliat  the  use  as  well  as  the  legal  estate  could  be  resmrred 
by  the  grant  bcfSore  the  Court: 

WniisTBBt  in  reply. 

1»  It  is  said  to  be  the  obvious  intention  of  thk  grantor 
to  pas8»  by  the  grant,  all  the  territory  of  f  awk^  with- 
out any  saving  or  reservation.  But  this  is  against  the 
express  words  <if  the  grant  The  grant  is  madi^  «•  up- 
on tlie  conilitious  and  reservations  hereafter  made;** 
nor  is  there  any  thing  in  the  grant,  to  which  the  term 
«<  j-esei'vation''  can  be  properly  applied*  except  it  be  ^e 
public  rights,  as  they  are  usually  called,  of  which  the 
Dart  appropriated  for  a  gtebet  ^  isoue. 

The  Defendants  counsel  further  supposes*  that  al- 
.  though  the  territory  was  to  be  divided  intii  sixty-eiglit 
equal  pat*ts,  yet  this  was  not  to  designate  the  propor- 
tion wiiich  each  grantee  was  to  receive ;  but  that  if  any 
person,  nameO  in  the  grant,  should  not  accept  or  not 
be  capable  of  taking,  or  not  happen  to  be  a  person  in 
esse,  or  in  <ither  such  case,  then  the  whole  tract  would  bo 
to  be  divided  among  the  residue.  This  is  believed  not 
to  he  a  sound  construction  of  the  words  of  the  grant 
Tbo^e  words  are,  *f  do. give  and  grant  in  equal  shares 
,  <*<  unto  our  loving  subjects,  &c.  whose  names  are  entered 
<«  on  this  grant,  t()  be  divided  amongst  them  into  sixty- 
<«  eiglit  equal  shares,  all  that  tract/**  &c.  To  what  pur- 
pose was  the  tract  to  be  divided  into  si xty^ght  equal 
shares,  if  it  were  not  to  ascertain  what  portion  each 
grantee  should  have  ? 
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But  what  is  conclusive  on  this  point,  ist  the  disposi-  the 

tion  made  of  B.  Wentworth's  ri|^»t.    lli  was  to  be  eiiti-  tdww  of 

fled  to  two  shares.    These  arc  actually  severed  fii>m  the  pawi.et 

Ci  inmon  mass,  b>   the  gittnt  itsclfi  and  marked  out  on  v* 

the  land     This  shews,  fbat  the  shai^  of  each  propiv*-  d.  clark 

tor  was  not  thought  liable  to  be  enri*(*used«  by  any  in*  &0TUiiR8« 
capacity  in  others  to  take,  or  6tber  such  cattse. 

A  great  part  of  the  states  of  New  Hampshire  and 
Vermont  were  granted  by  charters,  issued  in  the  name 
of  the  crown,  by  tlie  provincial  governors  of  New  Uamp* 
shire,  which,  charters  w<Te  in  all  respects  like  this. 
These  charters  or  grants  have  received  a  si  ttl'  d  Ciin- 
6tructi<m,  which  has  been  folhiwed  by  long  usage,  in 
both  states*  No  case  is  known  to  have  existed,  in 
wiiicb  any  grantee  Ims  claimed  a  greater  portion  of  the 
whole  land,  than  his  name  bore  to  tlie  nam»*s  on  tte 
charter,  including  the  public  right  f  not  has  any  sever- 
ance or  partitifin  bet^n  made,  in  any  case,  niM»n  any 
other  riile  or  principle.  To  divide  the  land  into  sixty- 
eight  equal  parts,  and  then  adopt  the  plan  of  appropriat- 
ing the  whole  to  u  less  number  of  4>wners,  as,  in  tho 
example  supposed  by  the  Defendants  counsel,  to  three, 
giving  each  twenty  sixty-(*ighth  parts,  and  two 
thirds  of  one  sixty -eighth  |»art  more,  would  be  to  act  with- 
out object  or  motive.  Such  therefore  has  never  been 
supposed  to  have  bi'en  the  course  contemplated  in  the 
grant.  The  division  or  partition  of  lands  holden  under 
these  charters  has  been,  as  is  believed,,  in  every  instance^ 
by  dividing  tht^  whole  into  as  many  parts,  commonly 
called  rights,  as  there  were  individuals  named  on  the 
charter,  together  with  the  public  rights,  and  allowing 
two  parts  to  B.  W<»ntworth.  The  shares  allotted  to  tlie 
public  rights,  arc  usually  dtsignated  as  the  «<  school 
rljBrht.**  *«  minister  t'ig»«t."  "  s«»cieTy  right/'  and  <«  glebe 
right,**  respectively.  Th«-fie  hav  never  been  claimed  by 
the  original  proprietors.  In  New  Hampshire  (where  the 
Plaintift^s  counsel  is  hotter  acquainted  with  jiidirial  pro- 
ceedings and  jutlirial  history  than  in  Vermont)  no  legis- 
lative provision  Is  recollected  to  have  been  made.  The 
first  settled  minister  has  usually  possessed  the  light  dc* 
signated  for  Jiim*  The  town  cor|K)mti')ns«  bodies  to- 
tally distinct  from  the  original  propriitors.  and  owing 
their  rorporate  existence,  in  all  cases,  to  tlieir  charters, 
or  to  acts  of  the  legislature  (for  although  tliis  charter 
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THK      undertakes  to  eiT0  acorponiiioii,  yet*  in   tncty   nt 
Town  ov  corporation  ever  existid*  or  was erecMi  hj  these  grants) 
^^WLBT   have  had  the  manai^nient  and  dispositiih  of  the  srhoca 
V.        right    The  statutes  of  the  state  make  it  the  dutjr  of  tho 
m  CLARK,  towns,  in  their  corporate  character,  to  make  pro^ion 
&  OTHERS,  for  tlie  support  of  free  schoi>ls,  within  the  town,  tod 
I    i        under  the  man.igt*ment  of  tj.e  town  a  thnrity.    Thes^ 
school  rrglits  having  been  originnliy  intinded  to  aid  in 
the  sfippoi*t  of,  schools,  it  has  been  holden,  that  the 
law,  throwing  the  duty  of  this  support  en  the  town,  has 
given  t!hem  the  dlHp:i8ition  of  this  fond  for  thatparpose. 
There  being  no  manner  of  privity  between  the  town  cor* 
porati(»ns  and  the  original  grantees  of  the  soil,  the  for- 
mer can  derive  no  title  to  these  school  rights,  but  frote 
the  law  of  the  state.    That  they  have  right  to  them 
^as  been  s«^d  by  ma^y  depisionsy  followf^  by  unUbmi 
practice. 

The  grant  to  the  society  for  propogating  the  gospc^ 
presented  a  different  case.  That  was  a  corporatiout 
then  exi.stingf  and  still  existing  in  England,  capable  by 
it«  chirter,  of  'molding  lands;  and  d/iubtless  entitledf 
ongiwillyf  to  take  the  purtion  intended  for  it  in  this  grant. ' 
WUethi^r  this  society  was  not  so  far  connected  with  the 
natiiHiHl  church  and  the  realm  of  England,  as  tliat  its 
ri-  l;ts  wore  divested  by  tlie  revolution,  has  never  been 
derided.  Actions  are  pi^nding.  both  in  the  Circuit  and 
State  Courts,  n  which  this  society  is  party^  in  relation 
to  thes'' lands. 

The  glel)fe  right  has  generally,  in  point  of  fact,  been 
occupied  or  di^^posed  of  by  the  town.  No  individu- 
al *'as  been  able  to  maintain  a  right  to  one  of  these  1ots# 
or  portions,. up«>n  his  eccleniastiral  charar^ter.  It  has 
been  holden,  on  the  contrary,  that  the  grant,  so  fni-  as 
it  undertook  to  give  one  sixty-eighth  part  for  a  gl^be, 
was  void,  for  want  of  a  grantee.  The  PlaintiflT^s  counsel 
have  hoen  obligingly  favored,  by  the  pr«*sent  chief  jus- 
tire  of  New  Hampshire,  with  notes  of  tlie  case  of  Mtad 
V.  KiiUerf  in  the  Supreme  Court  of  that  state  in  1806 1 
in  whirh  Court  the  same  judge  then  precided.  To  which 
case  this  Court  is  respectfully  referred. 

Whether  the  better  construction  is,  ^hat  there  is  a 
reservai^imp  of  these  lands,  by  charter^  pointing  out 
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DMrely  the  future  use^  off  tlijit  a  grant  was  intendedf      "ium 
which  caniiot  tiJie  eff.Ht,  fur  want  of  a  griMiteet  h  iauna.-  towh  o» 
ttfrtai  in  this  case.    The  result  is  the  same.  bamJsEX 

S.  Thf  Defendant  contends  that  there  was  a  church  d  .OLiJUC 
of  Cingland,  as  b>  law  e ttablishedf  cfipable  of  taking.  ftoTUSSs, 
On  this  iwinty  the  Plainlifi*8  counsel  will  only  remark*  '    '    '  * . 

1.  That  no  grant  to  the  church  of  Eipglafid»  eonomimtf 
f^odrld  availf  even  in  Englan^t  to  pass  tlie  fee.  Would 
such  u  grant  enurt*  to  the  see  of  Canterburyf  or  the  dio- 
cese  of  London  ?  The  church  tif  England,  in  the  aggre- 
gate»  is  not  a  curpolration)  bui  one  of  the  estates  of.  the 
realm. 

2.  But  the  grant  is  littiited  by  the  words  of  the  char- 
ter  icseifj^  to  tlie  chunh  of  Englahd»  as  by  law  estab- 
lished, in  the  town  of  PawkL  Just  as  the  school  right 
is  to  be  for  the  8up|iort  of  schools  in  that  town,  and  the 
right  of  the  miniHter,  flr^  to  be  sefUed  there.  It' is 
baJnlly  neot-ssary  to  draw  intj  the  argument  even  the- 
obvious  intent  of  the  grantor.  The  words  themselves 
are  unequivocal :  and  does  nit  the  Defendant  himself 
rest  his  -  title  upon  his  connexion  with  the  Episcopal 
society  in  Pawlet  7 

As  to  thelaws  of  Vermont,  before  1805,  they  all  show» 
that  the  leginlature  acted  on  the  opinion,  that  it  might 
dispose  of  these  lands,  as  public  property,  in  any  way 
it  thought  proper.  It  was  a  question  of  eicpediency  and 
propriety  $  and  provision  is  marie,  in  some  of  the  lawSf 
allowing  Episcopal  \clcirgymi*n,  already  in  possession^  to 
remain  seven  years. 

With  respect  to  the  opinion  ascribed  to  a  late  judge  ot 
^18  Court,  it  need  only  be  remarked,  that  if  the  cause, 
turned  on  the  point  supposed,  (which  does  not  appear  at 
allfi*om  the  record)  it  was  but  the  opipiion  of  an  able 
judge ;  formt^l  and  pronounced  instantly,  in  the  course 
of  a  jury  trial,  without  case  reserved,  or  solemn  argu- 
mejit;  and  it  is  no  diwespect  to  say,  possibly  without  ft 
knowledge  of  all  circumstances,  or- a  full  view  of  all  con- 
sequences. 

3.  He  Defendants  contend^  4hat  the  fee  mn^  have 
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THE      passed  out  of  the  king,  and  yet  not  vested  any  vhen^ 
TOWN  OF  but  remained  in  abeyance.    But  the  text  of  BUckMtone, 
PAWLET   which  he  cites,  does  not  bear  him  out*    The  estate  in 
V*.       abeyance,  in  the  case  put  by  Blarkstone*  is  a  fee,  remain- 
D.  CLARK  ing  ader  a  freehold  has  been  .q^anti  d  and  vested.     With 
IcoTHERs.  rcsjNM  t  to  thc  frceiiold  of  a  £;h*be,  after  the  d«'ath  of  the 
ii    ., .— —  parson   and  before  the  naming  of  a  successor,    bnth 
Feai'ne  and  Christian  maintain  the  contniry  of  Black- 
stone's  opini<in — but  that  is  not  at  all  tliis  case.    To 
meet  this  case,  the  Defendants  mu»t  shew,  that  if  a  grant 
foe  made  tq  a  |K*rsoii  not  in  esstf  the  land  nevertheless 
passes  out  of  tlie  grantor,  and  remains  in  abeyance  nn- 
til,  in  the  course  of  events,  some  person  arises  Into  beings 
who  answers  the  description  in  the  grant. 

4.  The  observations  already  made  are  deemed  a  suffi- 
cient reply  to  the  remarks  of  tlie  Defendants  counsel 
ilndcr  this  head. 

5.  It  is  not  supposed  possible  to  give  in  to  the  opiniony 
that  this  is'a<nis<  estate^  granted  to  the  individuals 
named  in  the  charter.  Theidea^is  wholly  novel.  Not 
a  syllable  in  the  grant  itself  intimates- any  such  thing* 
All  is  the  other  way.  How  can  it  be  imagined,  that  the 
intention  was  to  convey  an  estate  in  trust  to  a  large 
mnnber  of  individuals,-  who  were  to  be,  at  first,  tenants 
in  '^onimon — then,  to  divide  and  hold  in  severalty — and 
whose  estates,  by  law,  would  descend,  in  gavei-kindf 
to  their  heirs?  Was  B.  Wentworth  to  be  a  trustee,  ^ose 
estate  was  severed  by  the  charter  itself?  Was  the  corpo- 
ration in  England  to  be  one  uf  the  trustees  7  It  is  hardly 
necessary  to  add  that  the  Court  would  not  very  willing- 
ly construe  this  grant  so  as  to  raise  a^trust,  which  from 
tlie  nature  of  the  case  never  could  be  execkted. 

This*  then,  is  a  case,  in  which  the  higiiest  Courts  of 
both  states  have  concurred  in  giving  to  the  grant 
in  question  a  practicable  and  beneficial  construction ; 
under  which  very  many  estates,  are  holden,  and  the 
Court  would  not  incline  to  disturb  these  titles,  but  for  ir- 
resistible reasons.  It  must  b^  remembered,  thatthere  are 
two  hundred  townships,  granted  by  charters  precisely- 
like  this.  In  the  whole,  there  are  not  probably  more 
than  a  dozen  associations  of  Episcopalians.  If  the  Court 
should  decide,  that  the  legislatures  may  not  dispose  of 
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these  lands^  ^hat  shall  be  done  with  them«  in  towns      tub 
whe^  there  are  no  Episcopal  societts  to  claim  them?  Towiro> 
Are  they  to  remain,  without  owncra  or  i  iglittu!  occu     pawlet 
pantSy  till  such  chaitges  in  religious  opinions  shall  take        r. 
place^  as  that  there  shall  be  an  Episcopal  society  in  each  d.  clahk 

town.  &0TUB&S» 


If  this  ca^e  is  to  b<*  consiilered,  not  as  a  reservation, 
fcut  a  grant ;  and  if  thisgr^^nt  is  not  void  for  want  of  ai 
grantee ;  then,  it  must,  of  necessity,  receiTe  this  con- 
stTdrtion;  te.  that  it  w^  in  fact  a  grant  for  the  usepf 
such  niinJitry,  i>r  such  religifMm  pui  |K)seji,  as  the  towti 
should  choose,  or  the  stute  appoint ;  at  leasts  U!ilrs.s  the 
ehurrh  of  England  nliould  have  been  esrHbUshed  by  law. 
The  gemrat  purp^^se  was  reHg^nu;*  inshuction.  This 
duty  thf  laws  of  the  stare  tUt'ow  on  tlic  iawm^  and  it  is 
a  reas'>nable  coustrurtitan  wliich  givcB  this  fund,  even 
without  any  particular  grant  of  the  le^isla^urct  to  thO' 
towns,  for  that  purpo»e.  I'hiscotpstruction  will  answer 
the  genera/ objict  of  the  grant*  In  no  other  way  can 
any  of  its  object!?  be.  answeivdj.  In  one  cnsc  out  of  My* 
This  puis  it  on  the  same  ground  as  ti*e  grants  itrschods 
and  for  ih£  tise  of  the  wimstnjt  (a  cominoii  grant  in  tlie 
charters  in  the  eastern  pitrt  of  New  Hamp'thiiT-)  ThB 
main  purposes  of  the  grants  wei«  education^  and  religious 
instntciion — and,  In  the  events  which  have  happened, 
the  moat  safe,  and  only  psat ticable,  ronetroction  is  ts* 
give  the  funds  intended  for  the  promotion  of  Eheije  pur- 
poses^  to  those  on  whom  tlie  law  impo'ses  the  obfigatioa 
of  making  adet|nate  provision  for  these  objects,  1  ven- 
ture to  say  such  is  the  law  of  New  llarapsfiire. 

There  Is  still  another  quesHon,  to  which  the  Plain- 
tiff's counsel  wishes  to'draw  the  attention  of  the  Courts 
and  that  is,  has  the  Court  jurisdiction  of  the  cause?  Is 
this  a  case  coming  within  that  clause  of  the  constitution 
which  gives  to  this  Court  jurisdiction  over  «  controvert 
<<  sies  between  citizens  of  the  same  state,  claiming  lands 
*^  by  grants  of  different  statei^?*'  It  is  jsobmitted,  with 
some  confidence,  that  thb  is  not  such  a  case.  These 
two  grants  are  ndt  to  be  considered  as  the  acts  of  dt^e- 
ftni  states*  iii  the  sense  of  the  constitution.  At  the  time 
of  the  first  grant,  both  the  present  states  of  New  Hamp>- 
ilbire  and  Vermont  formed  but  one  state..  They  hav^ 
become  two>  by  subsequent  sab-division.  The  first  grant 
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THB      wa9  made  by  the  state  of  Vermont  as  much  as  by  the 
te^NOP  state  of  New  Hampshire.    I'he  power  from  %vhich  it 
PAW1.ET  cmanateU  was  t^e  sovereign  power  of  \%batis  novt  Yer- 
•  V.        rnont)  precisely  as  mucli  as  it  was  the  soTt^iiigii  power 
D«  CJLARK  of  what  is  now  Mew  Hampshire.    The  que49tioii  iSt  .be- 
AoTHERs^ tween  an  act  of  the  siveri'ign  power  of  what  is  now 
.  Ver^uonty  passed  in  1761,  and  another  act  of  the  sove- 

reign i^mer  ofVfriuoiit  passed  in  1805.  If,  on  the 
division  of  territory,  tliat  pan  i>ii>g  west  of  Cunnecticut 
river  had  been  galled  New  Ilsvfii|)shin%  and  the  part 
lying  cast  of  that  river  Vermont*  msti\^d  of  the  reverse^ 
it  seems  to  the  PlainiiflTH  counsely  that  in  timt  case,  the 
whole  gcound  on  which  the  jurisdiction  of  the  Court 
over  this  case  rests,  would  have  been  removed. 

It  is  easy  to  perceive  the  class  of  cases,  for  which  this 
provision  was  made;  ft>r  example,  when  disputes  about 
boundaries  between  two  states  arise.  It  is  easy  also  to 
imagine  many  other  ca<)e«,  apparently  within  the  letter^ 
and  yet  not  within  tlie  me;ining.  and  so  excluded  by  a 
just  construction  of  the  clause.  These  cases  arise  from 
the  sub-<livision  of  states.  One  may  imagine,  fir  exam-' 
pie,  that  in  the  state  of  Kentucky,  ejectments  must  be 
^ofteu  tried^  in  which  grants  of  Virginia  b<  ft>re  the  divi- 
'sion,  and  grants  of  Kentuc^ky  sioce^  might  be  respec- 
tively relied  on  by  the  parties ;  and  yet  it  would  hai'dly 
be  contended  that  that  circumstance  should  oust  tM 
Courts  of  Kentucky  of  their  jurisdiction,  alid  give  the 
cognizance  oJT  all  such  causes  to  the  Courts  of  uie  Uhi^ 
ted  States.  It  might  be  said,  in  such  case,  that  tb6 
grants  emanated  from  difleit nt  stt s ;  ard,  nominally, 
thiey  did  so*  Still  they  both  originated^  fipom  a  power 
having  undoubted  autliority  to  grant  the  tenntory.  The 
4ir&t  grant  was  not  so  much  the  act  of  a  different  state, 
asofthepafeh/of  both  states*.  Virginia,  nori;,  differs  as 
much  from'Ftr^nui,  before  the  severance,  as  Kentucky 
now  differs  from  Virginia  before  the  severance.  Ken- 
tucky has  the  same  power  over  her-territory  now,  as 
Virginia  had,  over  the  same  territory  for*merIy.  She  is 
therefore,  as  to  this,  to  becohsidered  the  same  sovereign, 
power,  in  other  words  the  Same  state.  If  integrity  of 
terrUory-^^r  retention  <tf  jurisdic  ti<>n  dver  the  whole 
of  the  same  soil  is  nece^ary  to  preserve  the  identity  of 
political  power,  then  Virginia  herself  f«  not  what  she  was, 
a  grant  of  hers  bdbi'e  the  severance^  and  II  grant  mcf^ 
would  be  grants  from  different  states. 
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8HBPHBiq>9  in  rephf.  as  to  Jurisdictiqfu  thjb 

rowN  ov 

The  counsel  ibr  the  Defendants  in  answer  to  the  oh-  pallet 
joction  Dtade  to  the  jurisdiction  of  the  Couitv  will  only        v. 
SHy,  that  this  case  is  certainly  within  the  litnal  pnivi-  d.gjlabk 
sion  of  the  c^nstitutiDn  and  it  is  presumed  the  Court  \^iii  &orHERs« 
not  search  with  solicitude  to  find  a  f^r-fetched  meaning     ■    ■    '  ' ' 
in  repugnance  to  the  leitei^  so  long  us  it  can  produce  no 
other  object  than  to  send  tlie  parties  to  a  trial  in  the 
Courts  of  Vermont,  where  perhajis  there  is  not  a  judge 
to  be  found  but  is  interested  for  or  against  the  PlaintiRV 
in  this  cause. 

This  is  a  case  where  the  lands  in  dispute  have  been 
granted  by  diff  rent  states ;  that  is,  by  Mew  Hampshire 
and  Vermont. 

Now,  although  these  states  were  all  under  one  jurisdic- 
tion, yet  when  the  land  was  granted  by  the  state  of  Ver- 
mont, they  were  two  soveri'lgn,  inde|>en  lent  6t:;tt^s,  and 
the  same  reason  exists  here,  that  r  an  exist  in  any  case 
of  state  controversy  •  for  depriving  the  states  respectively 
of  the  Dower  to  determine  the  dispute. 

It  this  cause  is  to  be  tried  in  Vermont,  tht  .h'^ges  are 
to  decide  under  the  very  strong  iippressions  of  a  hgishi- 
tive  construction,  um^uiv')cally  made,  of  the  grant ;  and 
to  give  us  what  we  claim  a^  right,  they  must  decide 
tgainst  a  positive  statute  of  their  legtslatu^.  So  far 
therefore  is  th  s  case  from  being  taken  frf>m  the  letter  of 
the  constitution,  by  any  equitable  construction  with  « 
Tiew  to  set  up  the  spirit  against  the  letter,  that  it  is  with- 
in all  the  reasoning  that  governed  the  framers  of  the 
constitution,  and  most  perfectly  witliin  the  meaning  of 
that  clause  ;  and  one  of  the  evils,  which  must  have  been 
intended  to  he  guarded  against,  exists,  titfiM  lengthf  in 
the  present  case. 

"Why  was  the  case  of  parties  claiming  land  under  ihe 
grants  of  different  states  made  cognizable  before  the 
United  States'  Courts  ?  undoubtedly  because  wh**re  this 
state  of  things  exists  it  isreasonnble  to  suppose  thrt  the 
judges  of  the  states  respectively  will  feel  stmng  prepos- 
sessinns  and  are  therefore  unfit  to  decide  the  ptrif*  in  re- 
lation to  the  iHiweiB  and  rights  of  the  conflieting  states* 
VOL.  «•  41 
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THE      It  is  .t!ie  same  reason  which  induced  the  giving  juri8dic« 
Town  of  tion  in  several  other  cases,  such  as  ciliz*  ns  of  diiferent 
FAWLBT   stati  8 ;  and  a  state  and  citizens  of  another  state.    In 
V.        these  cases  the  state  Courts  way  be  deprived  of  their  ju- 
D*cjLARK  risdiction^    and  why?    Most  indubitably  because  the 
&OTHERS.  t}<o  judges  of  the  CouiHs  of  the  United  States  have  less 
-— — «  interestf  and  fewer  prejudices  to  oveicome,  and  the  par- 
ties will  be  more  sure  of  an  impartial  decision.    And 
can  this  reason  exist  stronger  in  any  case  than  in  the 
one  now  before  the  Court  I 

March  lOtiL  -•tf(ienf..«.ToDDf  J. 

Story,  J.  delivered  the  opinion  of  the  Court  as  fol- 
lows; 

The  fii*st  qu'^stion  presented  in  this  rase  is*  whether 
the  C'»urt  bat  jurisdiction.  The  Plaintiffs  claim  ynder 
a  grant  from  the  state  (»f  Vermimt.  and  the  D«*fendantS 
claim  under  a  grant  from  the  state  of  New  Hampshire, 
made  at  the  time  when  the  latter  state  comprehended 
the  whole  territory  of  the  fufmer  state.  The  constitu- 
tion of  the  United  States,  among  'ither  thingSf.  extends 
the  judi(  iai  power  of  the  United  States  to  controversies 
*^  between  ritizrns  of  the  same  state  claiming  lands  un- 
«( der  grants  of  different  states/'  It  is  argued  that  the 
grant  uiider  which  the  Doforidants  claim  is  not  a  grant 
of.  a  (lifferent  state  within  tt»e  meaning  of  the  tonstitu- 
tion^  because  Vermont,  at  the  time  of  its  emanation  was 
not  a  distinct  government,  but  was  included  in  the  same 
sovert^ignty  as  New  Hampshire. 

But  it  seems  to  us  that  there  is  nothing  in  this  objec-" 
tioii.  The  constitution  intemhd  to  secure  an  impartial 
tribunal  for  the  division  of  causes  arising  from  the 
grantH  of  diff<n*nt  stiites ;  and  it  supposed  that  a  state 
tribunal  might  not  srand  indifferent  in.  a  controversy 
Mil' rr  th^  claims  of  its  own  s<ivt  rrign  were  in  conflict 
with  those  of  another  soven*ij^.  It  had  no  reference 
whatsoever  to  the  antecedent  situation  of  the  territoryf 
whether  included  in  one  sovereignty  or  anoth^i^'  It 
simply  regurrh'dthe  fact  whether  grar^ts, arose  under  the 
same  or  under  different,  states.  NoW*  it  is  ver^  clrar 
fh^  although  thf*  territory  of  Vennont  was  imct^  a  part 
of  New  Hampshire^  yet  the  state  of  Yermon^  ii  dta 
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fovereign  capacity*  is  notf  and  never  was  tiie  same  as'     the 
the  state  irf  New  ilain{iB!iu*e.    The  grant  of  the  Plain-   town  of 
tHTs  emanated  purely  and  exclusively  frcim  tlic  sove    PawJJ^S 
peignty  of  Vermont;  that  of  tho  JDe'ftiidants  purely  and         t. 
exiJiusivdy  from  the  sovereignty  of  N<'W  Hatrpshiri.   D.rL4BK 
The  sovereign  power  of  New  Uampshii^e  remains  tlu  &9TueK8, 
same  althougii  it  has  lost  a  part  of  its  territory  j  that     —       ^ 
of  Vrrmont  never  existed  until  ifs  territory  was  sepa- 
rated from  the  jurisdiction  of  New  Hampshire.    The 
circumstance  that  a  part  of  the  territory  or  jMipulation 
was  once  under  a  common  sovereign  no  more  makes 
the  states  the  same,  than  the  circumstance  that  a  part 
of  the  uiembeiTS  of  one  corporatiV)n  constitutes  a  com- 
poii«*nt  part  of  another  corporation*  makes  the  corpora- 
tion the  same*.    Nor  can  it.be  affirmed*  in  any  correct 
sense,  that'  the  grants  are  of  the  same  state ;  for  tlie 
grant  of  the  Defendants  could  not  have  been  made  byth« 
state  of  Yermonty  since  that  state  had  not  at  that  time 
any  l«gai  existence;   and  the  grant  of  the  Plaintiffs 
could  not  havt'^een  made  by  New  Hampshire,  since,  at 
that  time.  New  Hampshire  had  no  jurisdiction  or  sove- 
reign existence  by  the  name  of  Vermont.    The  case  is, 
therefore,  equally  within  the  letter  and  spirit  of  the 
clausf'  of  the  constitution.     It  would,  indeed,  have  been 
a  sufficient  answer  to  the  objection,  that  the  constitution 
and  laws  of  the  United  States,  by  the  admission  of  Ver- 
mont into  the  union  as  a  distinct  government,  had  de- 
cided that  it  was  a  difrei*cnt  state  from  that  of  New 
Hampshire. 

The  other  question  which  has  been  argued  Is  ng| 
without  difficulty.  It  is  cont^nded  by  the  Plaintiffs  th«|t 
the  original  grant,  in  the  charter  of  Pawlet,  of  «<  one 
«<  share  for  a  glebe  for  the  church  of  England  as  by  law 
*f  established,''  is  either  void  for  want  of  a  grantee,  or 
{f  it  could  take  effect  at  all,  it  was  as  a  public  reserva-* 
tion,  which,  upon  the  revolution,  devolved  upon  the 
state  of  Vermont. 

The  material  words  of  the  royal  charter  of  1761  are, 
•»  do  give  and  grant  in  equal  shares  unto  our  loving  sub- 
«' jects.  &c.  their  heirs  and  assigns  forever,  whose  names 
«  are  entered  on  this  grant,  to  he  divided  amongst  thoin 
ft  into  sixty-eight  equal  shares,  all  that  tract  or  parcel 
M  of  land,  &c.  an4  that  the  same  be  and  hereby  is  incor-* 
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THB      **  porated  into  a  township  by  the  name  of  Pawlet ;  and 

TOWN  OF  <*theifthabirant8  that  do  iir  shall  heirafter  inhabit  the 

FAWLfiT  '*  said  town8liin»  are  hi*rehy  declared  to  be  infi-anchised 

v.        <<  with  and  entitled  .to  all  and  every  the  privileges  and 

B.  CLAHR  *•  immunities  tliat  other  townA  within  our  province  by 

&0TUER8.  '*  law  eiercise  and  enjoy.    To  have  and  to  h«ild  the 

,..^^.__  <•  ti-act  nriandy  &c.  to  them  and  their  respective  heirs 

<<  and  a^igus  foreverf  upon  the  following  conditions/'  &c. 

Upon  the  charter  aiH)  endorsed  the  names  of  sixUi' 
two  persons, -and  then  follows  this  additional  clat^se; 
«<  His  excellency,  Benning  Wentworth,  a  tract  nf  land 
« to  contain  600  acres  as  marked  in  the  plHn  B.  W« 
<<  which  is  to  be  accounted  two  shares;  one  share  for 
«<  tlie  incorporated  society  for  the  propagation  of  the 
^*  gospel  in  f(»i*eigu  parti ;  one  shate  for  a  gli'he  for  the 
«<  church  of  England  as  by  law  established ;  one  share 
««  for  the  first  settled  minist«*r  of  the  gospc  1 ;  one  share 
Mfor  the  benefit  of  a  srhocd  in  said  town."  Thus 
making  up,  with  the  preceiUng  sixty  two  shares,  the 
whole  numlier  of  sixty-eight  shares  stated  in  the  char* 
ter. 

Before  we  proceed  to  the  principal  points  in  contro- 
versy, it  will  he  pro])er  to  dispose. of  those  which  more 
innnediatcly  respect  the  legal  con-strurtion  of  the  Ian* 
guage  of  the  cliaHer.  And  in  out*  judgment,  upon  the 
true  construction  of  <thar  instrument,  nine  of  tbe  gran- 
tees, saving  governor  Wentworth,  could  legally  take 
moi^  than  one  single  share,  ^jra  sixty -eighth  part  of 
fbe  township.  'i1iis  cnn9trurtion  is  conf  irmable  to  tlie 
letter  und  obvious  intent  of  the  grant,  an*,  as  far  as  we 
havf^  any  knowledge,  has  been  nnif6i*mly  adopted  in 
New  iiampsbire.  It  is  not  for  tliis  Court  up<>n  light 
gr?)unds  or  ingenious  and  artificial  reasoning  to  disturb 
a  construction  which  has  obtained  so  ancient  a  sanctionf 
and  has  settled  f<o  many  titles,  even  if  it  were  at  first 
somewhat  doubtful.  But  it  is  not  in  itsejf  doubtful ;  for 
it  is  the  only  construction  which  will  give  full  efifect  to 
nil  the  words  of  the  chat*trr.  Upon  any  other,  the 
words  »<  in  equal  shares/'  and  «<  to  be  divided  amongst 
them  in  sixty^eight  equal  shares,''  would  be  nugatory 
or  senseless.  We  are  further  of  opinion  that  the  share 
for  a  glebe  is  not  vested  in  the  other  grantees  having  a 
capacity  to  take^  ai|d  so  in  the  nature  of  a  condition^ 
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iMf  or  trusty  .attaching  tp  the  grant    It  19  no  where      the 
fltatf'd  to  be  a  condition  binding  upon  such  pVoprietorsy   town  Ob 
alUiOttgU  othiT  conilitiofhs  ;ire  expnusly  spixiiled.    Nor  fawlbt 
is^it  a  trust  or  use  gmw^ng  out  of  tlie  sixty-eighth  part        v. 
granted  to  the  res^>ective  proprietors,  for  it  is  extiuHive  p.  clauk 
of  these  shares  by  the  very  te.rms  of  the  charter.    The  ic  others. 

grant  is  in  the  same  clause  with  th^t  to  the  society  fir  ^— 

the  propagation  of  tlie  gospel,  and  in  the  same  lan- 
guage, and  iiughtt  therefore,  to  receive  the  same  con- 
struction, unless  repugnant  to  tlie  contclLt,  or  manifest- 
ly re^iiiring  a  different  one.  It  is  vei*y  clear  that  the 
soriet)  for  ihe  pr*  pagation  of  the  gospel  take  a  l"gal, 
and  not  a  merely  equitable  estat*.*  i  and  there  wt^uld  be 
no  repugnan<y  t«>  the  context,  in  c^msidering  the  glebe, 
in  whomsoever  it  may  be  hehl  to  vest,  as  a  legal  estate. 

We  are  further  of  opinion  that  the  three  shares  iu 
the  charti*r-  ••  for  a  glebe.";  <♦  for  the  first  settled  minis* 
ter,*^  and  *»  f.»r  a  scho^d,'*^  are  to  be  read  in  connexion, 
«o,as  ti  irecliide  in  earh  the  words  «« in  the  said  town," 
L  e.  of  Pawlet;  so  that  the  whole  clause  is  to  be  con- 
struedf  orjc  share  for  a  glebe,  &c.  in  the  tqwn  ofPawkU 
one  share  for  the  first  settled  minister  in  the  town  0/ 
Pawktf  and  one  share  for  a  school  in  the  town  of  Faw* 
leL 

We  will  now  consider  what'is  tlic  legal  operation  ol^ 
such  a  grant  at  the  common  law ;  and  how  far  it  b  af» 
fected  by  the  laws  of  New  Uampshire  or  Vermont. 

At  common  law  the  church  of  England,  in  its  aggr^* 
gate  description,  is  not  de4^med  a  corporatiim.  It  is  in* 
deed  one  of  the  great  estates  of  the  realm;  but  is  no 
more,  on  that  acx'ount,  a  corporation,  than  the  nobility 
in  their  ccill»*ctivc  capacity.  The  plirase,  "the  church 
of  EoglaO'l,"  so  familiar  in  our  laws  and  judical 
treatises,  is  nothing  more  than  a  com])endious  expres* 
sion  for  the  religious  establishment  of  the  realm,  consi* 
dered  in  the  aggregate  under  tlie  supeiintendance  of  its 
spiritual  head.  In  this  <iense  the  clusrch  of  Klngland  is 
said  to  have  |)eculiar  rights  and  privileges,  not  as  a  cor- 
poration, but  as  an  ecclesiastical  institution  under  the 
patronage  of  the  state.  In  this  sense  it  is  us^d  in  magna 
charta,  ch.  i,  where  it  is  declared  *^qnod  ecclesia  mt^li- 
**  eana  libera  sit,  et  habeat  omnia  jura  sua  integral  et  /'- 
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Tii^      «  bertates  suas  ilUtsas;^*  and  lord  Coke,  in  his  commen- 

Tov  N  OF  tary  on  the  text,  obTiously  so  understands  iU  2  InsL  %, 

PAWLi^T  S.    The  argument,  therefore,  that  supposes  a  donation 

T.        to  «<  the  rhui*ch  of  England,*'  in  its  colitctive  capacityy 

o.  clarr  to  be  good,  cannot  be  bupported,  for  no  sucb  corporate 

fcoTHERs  body  exists  even  in  legal  contemplation. 

But  it  has  been  supposed  that  the  /<  church  of  En- 
<<  gland  of  a  partirnlar  parish,**  must  be  a  corftoration 
for  certain  purposes,  although  incapable  of  asserting  its 
riglits  and  powers,  except  by  its  parson  rcgulariy  in- 
ducted.  And  in  this  reafiect  it  might  be  likened  to  cer« 
tain  other  aggregate  corjioratiens  acknowledged  in  lawy 
whose  component  members  are  civilly  dead,  and  whose 
rights  ms^y  be  effeituall>  vindicated  through  their  esta- 
blisit'.'d  head,  though  during  a  vacancy  of  the  headship 
they  remain  inert ;  suclr  are  the  common  law  corpfira- 
tions  of  abbot  and  convent,  and  prior  and  roonk^  of  a 
priory,  ^^or  is  tliis  supposition  without  th^  countenance 
of  authority. 

The  expression,  parish  church,  has  various  significa- 
tions. It  IS  applied  sometimes  to  a  select  body  of 
Christians  forming  a  local  Hinritnal  association ;  and 
sometimes  to  the  building  in  which  the  public  worship 
of  the  inhabitants  of  a  parish  is  celebrated ;  but  the  true 
legal  notion  of  a  parochial  cbui*ch  is  a  consecrated  place^ 
having  attached  to  it  the  rights  of  burial  and  the  ad- 
ministration of  the  sacraments.  Conu  Dig.  JSsgh'se,  C. 
Sdd.  (Je  Dednu  26B.  «  Inst.  S63.  i'Burn*s  Eccles,  tew, 
5217.  1  Woodesn  314.  Doctor  Gibson,  indeed,  holds  that 
tlie  church  in  consideration  of  law  is  properly  the  cure 
of  souls,  and  tlie  right  of  tithes.  Qihs.  189.  *  1  BunC% 
Eccles.  laWf  SJ32. 

Every  such  church,  of  common  right,  ought  to  have 
a  manse  and  gkbe  as  a  sditdile  endowment ;  and  without 
Huch  endowment  it  cannot  be  ronserrated ;  and  imtil 
ronsfrration  it  l*a%  no  log-^l  exist*  nre  as  a  church. 
Corn.  Dig.  Dismes^  B.  2.  3  Iimt  ^3.  Qibs.  190.  1 
j^wm's  KccL  laWf  233.  Com.  Dig.  Esglist^  A.  DorL  of 
Flvral,  80  When  a  chfirch  lias  thus  acquirv*d  all  the 
rrclesiastlcal  rierhts,  it  becomes  iii  the  language  of  law 
a  rpct!)i  y  or  pai-sonage,  which  corsJsIs  of  a  glebe,  tithes 
and  oblations  eatablished  for  thb  maintenance  of  a  par- 
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mh  or  rector  to  liavo  cure  of  squIs  within  tbe  parish,      the 
Cam*  Dig,  BceUsiasL  persons,  fC.  6. J  town  of 

PAWLET 

These  capacities,  attributes  and  rights,  however,  in        v. 
ordei*  to  possess  a  legal  entity,  and  mi:ch  more  to  be  d.  clark 
susceptible  of  a 'legal  p<T|)etuity,  must  be  investid  in  &otiikus< 
some  liatural  or  corporate  b«*cly ;  for  in  no  other  way      ■     -^ — 
can  they  be  exerriscd  or  vindicatcMl.    And  so  4s  the 
opinion  of  lord  Coke  in  S  Ivst  20K  202,  where  he  says, 
<*  albeit  they*'  (i.  e.  subjects)  •«  might  build  chuit  hes 
<<  without  the  king's  license,  yet  they  could  not  ei-ert  a 
M  spiritual  politic  body  to  continue  in  succession  and 
'<  capable  of  endowment  without  the  king's  lir«'ns(* ;  but. 
«<  by  the  common  law  before  tbe  statute  of  Mortmain 
*'  they  might  havi*  endowed  the  spiritual  body  oncf-  in- 
«*  corporated  perpttuisfuturis  temporibus,  without  aiij  R- 
<^  cense  from  the  king  or  any  otfor." 

This  passage  point«i  clearly  to  the  necessity  of  a  spi- 
ritual corporation  to  uphoM  thfe  nctorial  rights.  M'c 
shall  presently  see  whether  thr  parish  chinch,  aft*  r  con- 
secration, wa<)  deemed  in  legal  intendment  s.icli  v^  r orpo- 
ration.  In  his  learned  treatise  im  tenuivs,  I  »rd  chief 
baron  Gilbert  informs  us  t!iat  anciently,  ac(  cinling  to 
tbe  superstition  of  th**  age,  abbots  atid  preUttts  ♦«  were 
<*  supposed  to  be  married  to  th'*  rnurrb,  in  as  much  as 
<<  the  right  of  vro])erty  was  vested  in  the  church ^  the  es- 
*^  tate  being  appi*opriat<MJ,  and  the  bishop  and  ahbnt  as 
«<  hu8ban<!s  anrJ  representatives  of  the  church  ha*'  the  right 
^  of  possession  in  them ;  and  this  the  ratheV  ^)i'rau«io  they 
'<  might  niajntatn  actions  and  recover,  and  hold  Courts 
*f  within  their  manors  and  precincts  as  the  entire  own- 
«  ers ;  and  that  crowns  and  tc>nporal  states  m'»ght  liavr, 
<«  no  reversions  of  Interests  in  their  ftuds  and  donati(»ns. 
« Therefore,  since  they  had  the  possession  in  fee.  iUt*y 
«<  might  alien  in  fee;  butjhey  could  not  alien  .more  than 
<«tl)e  right  of  posHf-ssi>m  that  was  in  thenit  for  tfie  ri.e^it 
w  of  propriety  was  in  the  church.**  But  as  to  a  paro- 
chial pnrson,  «<  because  the  cure  of  souls  was  only  com- 
^f  mitt^  to  liim  during  life,  he  was  not  capable  of  a  fee, 
«  and,  therefore,  the  fee  was  in  abeyance."  Oilb.  Ten- 
nreSfiiOf  &c. 

Conformable  herewith  is  the -doctrine  of .  Bracton, 
who  observes  that  an  assise  juris  ntrum  would  not  lie 
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THE      in  €Rsea  of  a  gift  of  lands  to  cathedral  and  convclitiudl 
Xovrnf  OP  cliurcheSf  though  given  in  Uberam  ele^nosynanif  because 
PAWLRT    tliry  were  not  given  to  i/ie  church  soUly^  but  al^o  to  a  par* 
r.        son  to  be  held  as  a  baron \f  non  solum  dantur  eccUms, 
o.  CLARK  sed  et  penonis  tenenact  in  haronia$  ancU  thet-efore*  they 
AoTHEics.  might  have  all  the  lt*gal  remedies  applicable  to  a  fee. 
'  But  he  sa^s  it  is  otherwise  to  a  pei  son  claiming  land  in 

rigiki  of  his  churclh  for  in  cases  of  paroi*liial  cliurchest 
gifts  were  not  consideird  as  made  to  Oit  jmrsout  but  to  the 
churchy  quia  ecdesiis  parocliifdibus  non  fit  donatio  personatf 
sed  ccckraSf  secundum  perpendi  poterit  per  modum  dona^ 
tionis.  Bradon^  286»  b.  1  ReeyesHisL  law f  569.  And 
in  another  |ilace»  Bracton,  speaking  of  the  modes  of  ac- 
quiring  propiTtj't  declares  that  a  donation  may  well  be 
made  to  cathedrals,  convent*^,  parish  churches  and  reli- 
gious |)ersonagcs5|  poterit  etiam  donatio  fieri  in  Uberam 
eleemoaynam^  sictit  ecdems  cathedraUbuSf  conveniualibuSf 
pmochialibiiSi  vivis  religiosis,  &c.  BracUnif  Vt^  b.  i 
Ikext  Hist,  law,  303. 

Tii<?  language  of  these  passages  would  seem  to  consi- 
der cathedral,  conventual*  and  parochial  churches  as 
corporations  of  themsclvcsy  capable  of  holding  lands. 
But  upon  an  attentive  exiimination  it  will  be  found  to  be 
110  mote  than  an  abreviated  designation  of  the  naturey 
quality  and  tenure  ofdifTetent  ecclesiastical  inheritances^ 
and  thnt  tiie  real  spii*itual  corporations,  which  are  ta- 
ciHy  referred  to,  are  the  spiritual  heads  of  the  particular 
church,  viz.  the  bishop,  the  abbot,  and,  as  more  impor- 
tant (o  the  present  purpose,  the  parson,  qui  gent  p^'son^ 
am  ecdesice. 

Upon  this  ground  it  has  been  held  in  the  year  books, 
1 1  If.  4,  8I<.  b,  and  has  been  cited  as  crood  law  by  Fitz- 
herbert  and  Brook. /FrYx.-  Feofft.  pi.  \>%r^Bro.  Estate 
pi.  4.p.  8.  C.  Finer,  ab.  L.  pi.  *•)  that  if  a  grant  be  made 
to  the  church  of  such  a  plare,  it  sNall  be  a  fee  in  the  par- 
S(m  and  his  successors.  8i  terre  soil  done  per  ceux  parol»f 
dedit  d  concessit  ecdesia  de  tiel  Hen^  le  parson  etns  sncces^ 
ncur$serra  inhenter.  And  in  like  ntanner  if  a  gift  be  of 
chattelH  to  parishoners,  who  are  no  corporation,  it  is 
good  an»l  tht'  chun^h  wardens  shall  take  them  innucces- 
sian«  for  the  jcrift  is  to  the  use  of  the  church.  37  H.  6. 
30— 1  Kyd.  Corp.  29. 
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In  oUier  cases  the  law  looks  to  tbc  substance  of  tlie      rufi 
jdtty  and  in  favor  of  t-eligion,  vent  sit  in  tlie  party  capable  town  ov 
of  taking  it.    And  notwith-  iBnding  tbc  di>ubtb  ofa  learn-  pawlst 
edf  but  singular  minif  Ftrk.  ^  BBf  in  our  judgoicnt  the        v. 
grant  in  tbe  jii*estnt  charter,  if  there  had  been  a  cLurch  p.  clabk 
actually  existing  in  Puwltt  at  the  time  of  the  gi*ant;  &0TaBR8. 
musty  uiKin  the  commiin  law  have  received  the  same  con-  ■■ 

structioii.  lu  the  intendment  oC  law  tbc  parson  ami  his 
succfssoi-s  would  have  been  the  representatives  of  the 
cliurjh  entitled  to  take  the  donation  of  the  glebe.  It 
would  in  effect  havr  bf.eh  a  grant  to  the  parson  of  the 
church  of  England,  in  tSie  town  of  Fawlet,  and  to  lus 
successors^  of  one  share  in  the  town.ship,  as  an  endow- 
ment to  be  heldjffre  eaksioi;  for  a  giebeis  emphatical- 
ly the  dowry  of  the  church  5  Gieba  est  terra  qtui  cansistit 
doit  ecclesicb.    Lind.  254*. 

Under  such  circumstances^  by  the  common  law,  the  ex- 
isting  parson  would  have  immediately  become  seized  of  Uie 
fi*eehold  of  titc  glebe,  as  a  sele  corporation  capable  of 
transmitting  the  inheritance  to  his  successot:s. 

"Whether,  durhig  his  lif  9  the  fee  would  be  in  abeyance 
according  to  the  anci*  nt  doctrine  rLUL  §  64b6,  (?  V7.— Cto. 
JUt.  St2.  5  i?iw.*,  iOb.^Dyer  r<  pi.  ^S.—Hob.  338.— 
Con]^  Dig.  Abeyance  .9.  Id.  Ecchuastical  per$onSf  C. 
9. — Perk.  $  709.^  vr  whether,  according  lo  (eai'ned  opi- 
nions in  mf>dei*n  times,  the  fee  should  be  considered  as 
ijvodam  fnodo  vested  in  the  j)a:'son  for  the  benefit  of  his 
rhunliatid  his  succcssorsj  (Co.  Lit  341,  a.  Coin.  Dig. 
JEcclesiast  persons f  C.  9.— Fisame,  cm:i.  rein.  513,  ^c. 
Christianas  note  to  2  BloQk.  Com.  107,  note  3.— G^. 
/enwrfolis.  1  JFoodeson  Si2^J  is  notveiy  material  to 
to  be  settled ;  for  at  ail  events  the  whole  fee  would  have 
passed  out  of  the  crown.  X^(^  §  SiS.— Ce.  Lit,  341,  a. 
Ch^stian^s  note  ubi  supra.  Vdb.  tenures  113.  Nor  would 
it  be  in  the  power  of  the  crown,  afior  such  a  grant  exe- 
cuted in  the  pai*son,  to  i*csumc  it  at  its  pleasure.  It 
would  become  a  perpetual  inheritance  of  thechurrh,not 
liable,  even  during  a  vacancy,  to  be  divested ;  though 
by  consent  of  all  parties  interested,  viz :  tlic  patron,  and 
ordinary,  and  aIso  the  psrson  if  the  church  were  full,  it 
might  be  aliened  or  enrumhered.  Ltit,  $  648.  Co.  Litn 
343.    Perk.  §35—1  Purn'^secclesiast..  law  58^. 

VOL.  IX.  42 
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Tins  But  in  as  much  as  there  was  not  any  cbarch  dufy  conse* 
Tow?r  OF  crated  and  estabtiahed  In  Pawlet  at  the  time  of  the  char- 
FAWLET  tei*;  It  becomes  necessary  further  to  enquire  whether^  at 

V.  common  law,  a  grant  so  made,  is  wholly  void  for  want 
D.  CLARK  of  a  corporation  having  a  capacity  to  take. 

&0THBR9. 

-*——'—  In  general  no  grant  can  take  effect  unless  there  be  a 
sufficient  grantee  then  ine'xistence*  This^  in  the  case  of 
corporations,  seems  pressed  yet  further;  forif  thcrcbean 
aggregate  corporation,  having  a  head,  as  a  mayor  and 
comtnonally,  a  grant  or  devise  made  to  the  corporation 
during  the  vacancy  of  Uie  headship  is  merely  void ;  al- 
though for  some  purposes,  as  for  th>  choice  of  a  head, 
the  corporati(m  is  still  considered  as  having  a  legal  enti^ 
ty,  is  Ed.  4,  8. 18  Ed.  4,  8,  Bro.  Corporation.  58,  69.— 
JDalison^  R.  31,— i  Kyd.  Corp.  106, 107, — Perk.  §  SS^  BO. 
Whither  this  doctrine  has  been  applied  ^to  parochial 
churches  during  an  avoidance  has  not  appeared 'ia  any 
authorities  that  have  fallen  witliin  our  notice;  and  per- 
haps can  be  satisfactorily  settled  only  by  a  recurrence 
to  analogous  principles,  wiiich  have  been  applied  to  tha 
origiiial  endowments  af  such  churches. 

We  have  already  seen  that  no  parish  church,  as  siicb, 
could  have  a  h*gal  existence  until  consecration ;  and 
consecration  was  expressly  iniiibited  unless  upon  a  suit- 
Mc  endowment  of  land.  The  cannon  law,  following 
the  civil  law,  rocpiircd  such  endowment  to  be  made  or  at 
least  ascertained,  before  the  building  of  the  church  was 
boguii.  Gibs.  189.— 1  Burn's  Eccles.  law,  233.  This 
en<lowm<  nt  wiis  in  ancient  times  commonly  made  by  an 
allot»f.ci;l  of  vwuse  and  glebCf  by  the  Ir.rd  of  the  manor, 
who  thereupon  became  the  patron  of  the  church.  Other  • 
persons  also  at  the  time  of  consecration  oftm  contribut- 
ed small  portions  of  ground,  which  is  the  reason^  we  are^ 
toM,  why.  in  England,  in  many  parishes,  the  glebe  is 
not  only  distant  from  the  manor,  but  lies  in  remote,  divi- 
ded, parrels.  Ken.  Par.  jJui:  222,  22S,n7ed  in  1  Bvm'Sf 
Ecdes.  lavTf  234.  Tiie  manner  of  founding  the  church 
and  making  tl>e  allotment  was  for  the  bishop  or  his  com- 
missioner to  set  up  a  cross  and  set  fortli  tlie  ground 
wh-re  tho  rh'irch  was  to  be  built,  and* it  then  became 
the  en'lowmr  nt  of  the  church.  Degge.  p.  1,  ch.  1ft,  ciU4 
1  Burn%  BccUs.  law*  28S. 
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From  this  brief  history  of  the  foundation  of  parson-      thb 
ages  and  churches^  it  is  apparent  thut  there  could  be  no  town  ow 
8]iiritual  or  other  corpoi*ation  capable  of  receiving  live-  pawlkt 
ry  of  seizin  of  the  eudownutnt  of  the  cliurcli.    Tliere        v. 
could  be  no  par^onf  for  he  could  be  indue  U'4  into  office  d.  clabk 
^Xjiy  as  a  parsun  of  an  existing  chuixh«  and  the  endow-  &oth£RS. 
ment  must  prex:cde  tlie  establishment  thereof.     Nor  is  it  ■ 

even  hinted  that  the  land  was  conveyed  in  trusty  for  at 
^18  early  poriod  trusts  were  an  unknown  reiinement. 
The  land  tlierefore  must  have  passed  out  of  the  donorSf 
if  at  all)  without  a  grantee,  by  way  of  publir:  appropria- 
tion or  dedication  to  pious  uses.  In  this  resjiect  it  would 
fbrm  an  exception  to  tlie  generality  of  tlie  rule,  that  to 
make  a  grant  valid  there  must  be  a  pers«>n  in  esse  capa- 
ble of  taking  it.  And  under  such  cin  umstances  until  a 
parson  should  be  legally  inducted  to  such  new  churchy 
the  fee  of  its  hinds  would  remain  in  abeyance,  or  be  like 
the  httreditas  jacens  of  the  Roman  code  in  expectation  of 
«ai  heir.  This  would  conform  exactly  to  the  doctrine  of 
the  civil  law,  which,  as  to  pious  donations,  Bracton  has 
not  scrupled  to  affirm  to  be  the  law  of  England.  Res  vetv 
aacrce,  religiosce,  et  sanctce  in  nHlUm  bonis  sunt,  quod  enim 
divini  juris  est,  id  in  mUlius  hominis  bonis  est,  immo  in 
bonis  dei  Iiominnm  censuraf  ^c.  Bes  qnidam  nuUius  dictin^ 
tnr  pluribus  modiSf  ^c.  Item  censura  (xii  dictum  est, J 
stctt^  res  saeroe  religioscB  et  sandce^  Item  casu,  sicut  est 
hoereditas  jacens  ante  additionemf  sed  fallit  in  hoc,  quia 
:,u$tinet  vicem  personce  defuncti^  vet  qnxa  speratur  futura 
luereditas  ejus,  qtii  aditnt.  Bracton^  8,  a.  Justin,  in^ 
stit.  lib.  2,  ttt.  1.— Co.  Lit.  S^2.  on  Hit.  $  447. 

Nor  is  this  a  novel  doctiine  in  the  common  law.  In 
the  familiar  case  where  a  man  lays  out  a  public  street  or 
highway,  there  is,  strictly  speaking,  no  grantee  of  the 
easement,  but  it  takes  effect  by  way  of  grant  or  dedica- 
tion to  public  uses.  Ladt-v.  Sliepherd,  %  Str.  100^. 
Hale  in  Harg.  78.  So  if  the  parson  or  a^atranger,  pur- 
chase  a  bell  with  his  own  money  and  put  it  up,  thQ 
property  passes  from  the  purchaser,  because,  when  put 
up,  it  is  consecrated  to  the  church,  11  //•  4, 12,  1  Kyd. 
Corp.  29,  50.  TIrese  principles  may  seem  to  savour  of 
the  ancient  law ;  but  in  a  modern  case  in  which,  in  argu- 
ment, the  doctrine  was  asserted,  lord  Hard  wicker  did  not 
deny  it^  but  simply  decided  that  the  circumstanres  of  that 
case  did  not  amount  to  a  dpnatiou  of  the  Irnd^  on  which 
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TaB      a  chappiel  had  been  built*  to  pobltc  and  pious  oaecu    «ff- 

TW03?  OP  tfnmeii  Chneral  v.  Ftdey^  1  Dicfc.Jll.  363.    And  in  an  In- 

PAwxtiT  (i^rm'^liatc  period,  !ord  chief  justice  Dyer  held  that  if  the 

T*        Lt*own  by  a  statute  renounced  an  estate,  the  title  was 

D.  CLAiiK  gone  from  the  crown,  although  not  vested  in  any  other 

&0TUER$.  person^  but  the  fee  remained  in  abeyance. 

It  is  true  that  Weston,  J.  was,  in  th^  same  cascy  of 
adfflTerent  opinion;  but  lord  cluef  baron  Comyns^haa 
quoted  Dyer's  opinion  pithout  any  markofdbapproba- 
tion.    Cknn,  Dig.   Abeyancty  A.  !• 

P6r  the  reasons  then  that  have  been  stated,  a  dona- 
tion by  the  crown  ftir  the  use  of  a  non-existing  parish 
church,  may  weli  take  effert  by  the  common  law  as  a 
dedication  to  pious  uses,  an  J  the  crown  would  then!up')n 
be  deemed  the  patron  of  the  future  b^'n-iice  when  brought 
into  life.  And  after  such  a  donation  it  would  not  be 
competent  for  the  cru\m  to  resume  it  at  its  own  will,  or 
alien  tlie  property  witliout  the  same  consent  which  is 
necessary  for  the  alienation  of  otiier  chu?Th  property, 
viz :  the  coris'-nt  of  the  ordinary,  and  parson,  if  the 
cliu)*ch  be  full,  or  in  a  vacancy,  of  the  oniinary  alone. 

And  the  same  principles  would  govern  tlie  case  before 
the  CouKif  it  were  to  be  decided  upoti  the  mere  footing 
of  the  common  law.  '  If  the  clinrter  liad  been  of  a  town- 
ship in  Knglnnd.the  grantofthe^glchrswouid  have  taken 
effect  as  a  dedication  to  the  parochial  church  of  Eng- 
land to  be  established  therein. 

Belore  such  cl.urch  wero  duly  erected  and  consecrat- 
ed the  ftre  of  the  j^lcbe  would  remain  in  abeyance,  or  at 
least  be  beyond  tl^e  powor  of  the  arown  to  alien  without 
the  ordinate's  consent.  Upon  the  erection  and  conse- 
cration of  such  a  church  and  the  regidar  ind  xtion  of  a 
parson,  such  parson  and  his  successors  would,  by  opera- 
tion of  law  and  without  further  act,  have  taken  the  in- 
heritance jure  ecdesia^ 

Let  us  now  see  how  far  these  principles  were  appltca- 
'   ble  to  New  Hampsliii*c,  at  the  time  of  issuing  of  the  char- 
ter of  Pawlet 

Kew  Hampshire  was  originally  erected  into  a  royal 
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jMroviQce^in  the  51st  year  of  Cbarlcs  2i],  and  from  tlience      thb 
until  the  revi#iut(on,  continued  a  royal  province,  under  town  oi 
the  immediate  control  and  di!*ection.  of  the  crown.    By   pawlet 
the  first  royal  comnuHslDn  granted  in  31,  Charlc3  ^9  among        v. 
other  things  judicial  powers,  in  all  actions,  were  grant-  d«  clark 
ed  to  tlie  provincial  governor  and  council,  <«  so  *always  &oth£Rs* 

*<that  tlie  form  of  pi*oceeding.-4  in  such  cases,  and  the — — 

^^  judgment  therpupon  to  be  given,  be  as  consonant  and 
*^  agi'cable  to  ihv  laws  and  statutes  of  tliis  our  realm  of 
''EnghiiHtr  us  the  pr^sejiit  state  and  condition  of  our  sub* 
'Jects  inliabitjn^  within  the  limits  aforcsHid  (!•  e.  of  the 
*  province)  ^ml  tlie  cii-cumstances  of  the  place  will  ad- 
'*mit**    I»ijlepeii(lititJiowevi»r,  of  such  a  provision,  wc 
take  it  to  be  a  dc&r  principle  that  the  common  law  in 
f^rcc  at  the  eniigralton  of  o*ir  ancestors  is  deemed  the 
biHli  right  of  tlie  colonies  unless  so  far  as  it  is  inappli- 
cable to  t\wir  sjttiation,  or  repugnant  to  their  otiier 
righU  ami  privil'^ge^*     J  fortiori  the  principle  applies 
to  aruj'al  proviiice- 

By  the  same  commission  or  charter  the  crown  grant- 
ed to  the  subjects  of  the  province,  *«  that  liberty  of  con- 
<<  science^ shall  be  allowed  to  all  Protestants,' and  that 
<<  such  e«ppcially  as  shall  be  conformable  to  the  rites  of 
<<  the  church  of  England  shall  be  particularly  countenanc- 
<<  ed  and  encouraged."  By  a  subsequent  commission 
of  15  Geo.  2,  the  governor  of  tho  province  among  other 
things,  is  auth'irized  <<  to  collate  any  person  or  persons 
<<  to  any  churches,  chappels,  or  other  ecclesiastical  bene- 
•^fices,  within  our  said  province,  as  often  as  any  shall 
^'happen  to"  be  void,"  and  this  autliority  was  continued 
and  confirmed  in  the  same  terms  by  royal  commissions^ 
in  1  Geo.  3,  and  6  Geo.  d*.  By  the  provincial  statute  of 
13  Jntif  cIl  43,  the  respective  towns  in  the  province  were 
authorized  to  choose,  settle  and  maintain  their  ministers, 
and  to  levy  taxes  for  this  purpose,  so  always  thUt  nO  per- 
son who  constantly  and  conscientiously  attended  public 
worship  according  to  another  persuasion  should  be  ex- 
cused from  taxes.  And  the  respective  towns  were  fur- 
ther authorized  to  build  and  fepair  meeting  houses,  min- 
nister's  houses  and  school  houses,  and  to  provide  and 
pay  school-mastrrs.  This  is  the  whole  of  the  provincial 
and  royal  legislation  upon  the  subject  of  religion. 

,    In  as  much  as  liberty  of  conscience  was  allowed  and 
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THE      the  church  of  England  was  ^ot  exclusiydy  estabfishedi 

TOWN  OF  the  ecclesiastical  rights  to  tithcs^oblafions  afad  other  dues 

PAWLBT  -had  no  legal. existence  in  the  province*    Neither,  upon 

T,        the  estabiisliment  of  chnrcfics,  was  a  consecration  by  the 

D.  CLARK  bishops  or  a  presentation  of  a  pr«r8on  to  the  ordinarjSt  in* 

Mothers,  dispensible ;  for  no  bishopric  existed  within  the  pro- 

■  vioce. 

But  the  common  law  so  far  as  it  respected  the  erection 
of  churches  of  the  Episcopal  pcr-iuusion  of  England*  tlie 
riglit  to  present,  or  collate  to  such  churches,  and  the  cor- 
porate capacity  of  the  parsons  thereof  to  takt^  in  succes- 
Bion,  seems  to  have  been  t'ully  recogniz»*d  and  adopted. 
It  was  applicable  to  the  situation  of  the  province^  was 
avowed  in  the  royal  grants  and  commissions,  and  expli- 
citly referred  to  i^  tlie  afipropriation  of  glebes,  in  almost 
all  the  charters  of  townships  in  the  province.  Aiid  it; 
seems  to  .be  also  clear  that  it  betonged  to  the  crown  ex- 
clusively, at  its  own  pleasure,  to  ci*ect  the  church  in  each 
town  that  should  be  entitled  to  t^kc  the  glebe,  and  upoil 
such  erection  to  collate,  through  the  governor,  a  parson 
to  the  benefice.  The  respective  towns  in  their  corpo- 
rate capacity  had  no  control  oyer  the  glebe ;  but  in  as 
much  as  they  were  bound,  by  the  provincial  statute,  to 
maintain  public  worship,  and  had  therefore  an  interest 
t )  be  eased  of  the  public  burthen,  by  analogy  to  the 
common  law  in  relation  to  the  personal  property  of  the 
parish  church,  the  glebe  could  not,  before  the  erection  of 
a  church,  be  aliened  by  the  crown  without  their  consent; 
nor  after  tlie  erection  of  a  church  and  induction  of  a  par- 
sm,  could  the  glebebe  aliened  without  the  joint  consent  of 
the  crown  as  patron,  the  parson  as  persona  ecdesittf  and 
the  parishonefs  of  the  church  as  having  a  temporal  as 
well  as  spiritutd  interest,  and  thereby  in  effect  represent- 
ing the  ordinary. 

But  a  mere  voluntary  society  of  Episcopalian!  within 
a  town,  unauthorized  by  the  crown,  could  no  more  enti- 
tle themselves^  on  account  of  their  religious  tenets,  to 
the  gjcbe^  than  any  other  society  worshiping  therein. 

The  church  entitled,  must  be  a  church  recognized  in 
law  for  this  particular  purpose.  Whenever  therefore, 
within  the  province,  previous  to  the  revolution,  an  Epis- 
copal church  was  duly  erected  by  the  crown,  in  any  towa^ 
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the  parsons  thereof  regularly  inducted  had  a  rfght  to  the      thk 
^lebc  in  perpetual  succession.     Where  no  sudi  church  town  oj 
was  duly  erected  by  the  crown^  the  glebe  remained  as  an  pawlet 
hctreditas  joQenSf  and  the  state  which  succeeded  tp  the        t« 
rights  of  the  crown,  might,  with  the  asscntof  the  town^  d.  clabk 
alien  or  encumber  it^   or  might  erect  an  Episcopal  &oTHERa» 
church  therein^  and  Cuilatef  either  directly^  or  through  i. 

the  vote  of  the  town,  indirectly,  its  parson,  who  would 
thereby  become  seized  of  the  glebe  jurf  ecdencBf  and  be  . 
a  corporation  capable  of  transmitting  the  inheritance. 

Such  in  our  judgment  are  the  rightsand  pnvilegesof  the 
Episcopal  churches  of  New  Hampshii*e,  and  the  legal 
principles  applicable  to  the  gle(>es  reserved  in  the  various 
to'wnships  of  that  state  preyiou3  to  the  revolution.  A.nd 
without  an  adoption  of  some  of  the  common  law  in  th% 
manner  which  I  have  suggested,  it  seems  very  difficult 
to  give  full  effect  to  the  royal  grants  and  commissionSy 
or  to  uphold  that  ec^estastical  policy  which  the  crowR 
had  a  right  to  patronize  .and  to  which  it  so  explicitly 
avowed  its  attacbment 

It  seems  to.be  tacitly,  ifnot  openly,  conceded,  that  be- 
fore the  revolution,  no  regular  Episcopal  chufch  wks  es- 
tablished in  Pawlet.  By  the  revolution  the  state*  of 
Vermont  succeeded  to  all  the  rigitts  of  the  crown  as  t% 
the  unappr()pria«ted  as  well  as  appropriated  glebes. 

It  now  therefore  becomes  material  to  survey  the  sta- 
tutes which  the  state  of  Vermont  has,  from  time  to  time, 
passed  on  this  subject. 

By  the  statute  of  26th  of  October,  1787,  the  selectmen 
of  the  respective  towns  were  authorized  during  the  thea 
septennary  (which  expired  in  1792,)  to  take  the  care  and 
inspection  of  the  glebes  and  to  lease  the  sam^  for,'  and 
during  the  same  term ;  and  fuKher,  to  recover  |K)sses^ioii 
of  the  same,  where  they  had  been  taken  possession  of  by 
persons  without  title ;  but  an  exception  is  made  in  fa- 
vor of  ordained  Episcopal  ministers,  who  during  their 
ministry  within  the  same  term,  were  allowed  to  take  tKe 
profits  of  the  glebes  within  tl\eir  respective  towns.  Th« 
statute  of  sojth  OctoJ^er,  1794,  granted  to  their  respec- 
tive towns  the  entire  property  of  the  glebes,  therein  situ- 
Bt9p/ar  thcMoUusi  and  sugport  afnUgUfuSAOorship;  and 
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THE  aathorizcd  the  sclertnirn  of  tlie  towns  to  lease  atnd  re- 
TOWN  OF  cover  possession  of  sncb  glebes.  This  act  was  t^poaled 
rowLBT  by  the  statute  of  the  5tli  of  November,  1779.  But  by  the 
V.  statute  of  the  5th  of  Movcniber,  1805,  tl»o  glebes  wcT© 
D.  CLARK  a^n  planted  to  the  respective  towns,  Jnr  the  7ise  of  the 
icfyTHEns^  schools  of  sucli  towns ;  and  power  was  g!vcn  to  the  se- 
— —  lectmen  to  sue  for  possession  of^  and  to  lease  the  stime. 

By  the  operation  of  tliese  statcites,  and  rsp-.cially  of 
that  of  i79\f^  which,  so  far  us.it  granted  the  gh^bes  to  tho 
towns,  could  not  aflcrwanis  be  repealed  by  the  legisla- 
ture so  as  to  divest  the  right  of  the  towns  under  tho 
grant,  the  towns  brx:ame  respectively  entitled  to  all  the 
glebes  situate  thet*ein  which  had  not  been  previously  ap« 
propriated  by  the  regular  and  lcg<il  erection  of  an  Epis- 
copal church  within  the  particular  town  ;  for  in  such 
case  the  towns  would  legally  represent  ail  the  parties  in 
interest,  viz.  the  state  which  might  be  deemed  the  patron, 
and  the  parish. 

Without  the  authority  of,  the  state,  however,  they 
oould  not  apply  the  lands  to  other  uses  than  public  wor- 
ship; and  in  tiiis  respect  the  statute  of  1805,  conferred 
a  new  right  which  the  towns  mierht  or  might  not  exer- 
cise at  their  own  pleasure. 

Upon  these  principles  the  Plaintiffs  are  entitled  to  re- 
cover, unless  the  Defendants  shew,  not  merely  that  be- 
fore the  year  179*,  there  was  a  society  of  Episcopalians 
in  Pawlet,  regularly  established  according  to  the  rules 
of  that  sect,  but  that  such  society  was  erected  by  the 
crown,  or  the  state^,  as  an  Episcopal  chqrch  (i.  e.  the 
church  of  England,)  established  in  the  town  of  Pawlet 
For  unless  it  have  such  a  legal  existence,  its  parson  can- 
not be  entitled  to  the  glebe  reserved  in  the  present  charter. 

The  statement  of  facts  is  not,  in  this  particular,  very 
exact ;  but  it  may  he  inferred  from  it  that  the  Episco- 
pal society  or  church  was  not  established  in  Pawlet  pre- 
vious to  the  year  1802.  In  what  manner  and  by  what 
authority  it  was  then  established  docs  not  distinctly  ap- 
pear. As  the  title  of  tlie  Plaintifls  is  however  prima  fa- 
cie goodf  and  the  title  of  tlie  Defendants  is  not  shown  to 
be  suftlcient,  upon  the  principles  which  have  been  stated 
the  Plaintiffs  would  seem  entitled  to  judgment. 
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There  is  another  view  of  tlie  subject  which  if  any  doubt      thb 
finuj"^  over  that  which  has  been  already  suggested  would  town-  ob 
decide  the  cause  in  favor  of  the  BlHintiffs.    And  it  is   pawxet 
entitled  to  the  more  weight  because  it  seems  in  analagous        v. 
cases  to  have  received  the  approbation  and  sanction  of  d.  olark 
the  state  Courts  of  New  Hampshire.    In  the  various  &oth£Rs« 
royal  charters  of  townships  in  which  shares  have  been  — .-— — 
reserved  for  public  purposes  (and  they  are  numerous^  it 
has  been  held  that  the  shares  for  theHrst  settled  minister 
and  for  the  benefit  of  a  scbooU  wepe  vested  in  the  town 
In  its  corporate  capacity ;  in  the  latter  case  as  a  fee  sim- 
ple absolut(^»  in  the  former  case  as  a  base  feCf  determin- 
able upon  the  settlement  of  the  first  minister  by  the 
town. 

The  foundation  of  this  construction  is  9up|k>sed  to  be 
that  the  town  is  by  law  obliged  to  maintain  public  wor- 
ship and  public  schools  f  and  that  tlierefore  the  legal  ti- 
tle ought  to  pass  to  the  town^  Which  is  considered  as  the 
real  cestui  que  use.  By  analogy  to  this  reasoning  the 
share  for  a  glebe  might  be  ^femed  to  be  vested  in  the 
town  for  the  use  of  an  Episcopal  church;  and  tli^n  be- 
fore any  such  church  should  be  established,  and  the  use 
executed  m  its  parson^  by  the  joint  assent  of  the  legisla- 
ture and  the  town,  the  land  might  at  any  time  be  appro^* 
priated  to  other  purposes. 

We  do  not  profess  to  lay  any  particular  stress  on  this 
last  consideration,  because  we  are  entirely  satisfied  to! 
vest  the  decision  upon  the  principles  which  have  been 
before  asserted. 

On  the  whole,  the  opinion  of  the  majority  of  the  Court 
is,  that  upon  the  special  statement  of  facts  by  tlie  parties; 
judgment  ought  to  pass  for  the  Plaintifi^. 

Joaseoi^,  J.  The  difficulties  in  tnis  case  appear  to  me 
to.arise  from  refining  too  much  u[K)n  the  legal  princi- 
ples relative  to  ecclesiastical  property  under  the  laws  of 
England. 

I  find  no  difficulty  in  getting  a  sufficient  trustee  to 
sustain  the  fee  until  the  uses  shall  arise. 

It  is  not  material  whether  the  corporation  of  Pa\Yl«t 
TQL.  IX-  *3 
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THB  consist  of  fhe ,  proprietors  or  inbabittnts.    The  gnaa 

TOWN  o»  certainly  vests  the  legal  interest  in  the  proprietor ;  and  it 

PAWLET  is  in  nothing  inconsistent  with  this  idea  to  admit  that 

V.  the  corporate  powers  of  the  tuwn  of  Pawlet  are  vested  in 

D.  CLARK  the  inhabitants.    The  proprietor^  may  still  well  be  held 

&0TUEB8.  trustees,  but  the  application  of  the  trust  may  be  subject 

■  to  the  wfll  of  the  whole  combined  population. 

t  therefore  construe  this  grant  thus,  we  vest  in  you 
so  touch  territory «  by  metes  arid  boundSf  in  trust  to  di- 
vide the  same  into  sixty -eight  shares ;  to  assign  ono 
share  in  fee  to  each  of  you»  the  grantees,  two  to  the  go- 
tenors  one  to  the  church  of  England  as  by  law  establisji- 
edf  &c.  This  certainly  would  be  a  sufficient  convey- 
ance to  support  tlie  fee  for  the  purposes  prescrib^nl. 

But  the  difficulty  arises  on  the  meaning  of  the  words 
«<  cht^rrh  of  England  as  by  law  established/'  This  was 
unquestionably  uieant  to  set  apart  a  share  of  the  land 
granted,  for  tlie  use  of  that  class  of  Christians  known  by 
the  description  of  Episco|mlian8.  But  was  it  competent 
for  any  man,  or  any  number  of  men  to  enter  upon  this 
land^.  without  any  legsil  depignation  or  organization  iden- 
tifying them  to  come  within  the  description  of  persons|for 
whose  use  this  reservation  was  made?  I  think  not 
Some  act  of  tlie  town  of  Pa%\ict,  or  of  the  legislature  of 
the  state,  or  at  least  of  Episcopal  jurisdiction,  became 
necessary  to  give  form  and  consistency  to  the  cesM  que 
iiiiei  until  such  person  or  body  became  constituted  and 
#^cognized.  I  see  nothing  to  prevent  the  legislature 
itself  from  making  an  appropriation  of  this  property. 

Their  controlling  power  over  the  corporate  body  de- 
nominated the  toWn  of  Pawlet,  certainly  sanctioned  such 
an  act ;  and  '  before  the  act  passed  in  this  case  thero 
does  not  appear  to  have  been  in  existence  a  person^  or 
body  of  men,  in  which  the  use  could  have  vested. 

i  therefore  concur  in  the  decision  of  the  Court 
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ERROR  to  the  Supreme  Judicial  Court  of  tbe]f^eiMtt«ti. 
common  wealth  of  Massachusetts^  under  the  ssth  section  tedio  aipeciia 
of  the  judiciary  law  of  the  United  SV^uh,  vuL  i,  p.  o^,  ^^q^j,  i^  "^Jj 
in  an  action  of  trespass  by  Watkins  agaiuRt  wthf  aiiepti  ta  a  }urtifica» 
ty  csllector  for  the  district  of  Barnstalilf*^  for  taking,  ^j'J  ^'^oinid 
carrying  away  and  destroying  the  PlamUff^s  schooner  J!J^,ii^i/and  ir 
Frtencbiuo  and  her  cargo  of  cod-fish.  the  f«cu  b« 

proved  At  it** 

The  Defendant  pleaded  that  he  was  a  de[iu ty  collector  in  Ui^  jtuife  c» 
for  the  distriet  of  Barnstable;  tliatl)y  the  iltjj  sertion  ol ';5^^^^ 
the  act  of  congress  of  the  ^5th  of  Jlpril^  1S0£»^  fvcL  9, ;/.  ILuna  pruvei 
150 J  it  is  enacted,  "  that  the  collectors  «r  ibc  customs  ^  ""^'^"^ 
«  be,  and  they  arc  hereby  j-espectivcly  auttjoi  izf?d  to  tie-  {^'^^^  j£j 
<<  tain  any  vessel  ostensibly  bound  witli  a  cargo  tu  some  m^  of  tiM 
«  other  pcnrt  of  the  United  States  whenevLf ,   in  thei^*  u  !r'^ii«toc 
<<  opinions*  the  intention  is  to  violate  or  evade  any  of  the  jusiify  the  de« 
<<  provisions  of  the  acts  laying  an  einbargo,  uiitU  ihe^*^"^'  ^J^ 
^<  decision  of  the  president  of  the  United  States  be  had  I^tith  wo- 
'« tliereupon.'*    That  the  schooner  Fnendsliip  with  her  a^  of  the  em. 
carg^o,  was  lying  in  tiie  harbor  of  Proviucetown,  in  the  the^asST'of 
district  of  Barnstable,  ostensibly  bound  to  «>me  other  April,  isoil 
port  in  the  United  States,  in  the  opinion  of  the  cMeetar,  ^^'  ^ 
with  an  intent  tp  violate  or.  evade  tlie  provisions  of  theihov  tfait  hi| 
acts  aforesaid ;  whereupon  the  c6Uector«  by  tlie  Defen-  *>?*«"»»>  ^^ 
dant,  his  deputy,  caused  the  said  vessel  and  her  cargo  {h^T^  omS 
to  be  detained  and  removed  from  the  port  and  harbor  of  r«iooabie 
Pfovincctown  'to  the  port  and  harbor  of   Barnstable,  ^^^Sl 
that  she  might  be  securely  kept ;  and  there  alsq  caused  uiaingthefiwit 
her  to  be  detained,  as  it  was  lawful  for  him  *<*  do,,  so  °.p**"  Y|j^ 
that  the  decision  of  the  president  of  the  Unite<l  States  forn^^u  if 
might  l»e  had  thereupon;  and  that  the  president,,  after- j«««eni  th^ 
w^ai*ds,  on  the  Sd  of  January,  1809.,  upon  the  report  and  temd^^Se 
representation,  of  the  said  collector,  approved  and  con-  opinion  dpoa 
.firmed  the  detention;  bH  which  is  the  same  taking,  &c.  l^^f"^: 
To  this  plea  there  was  a  general  replication  and  issue,  ther,  undet 
upon  the  trial  of  whicli  a  bill  of  exceptions  was  taken,  ^yJf^JJJ'  ^® 
which  stated  that  the  Defendant,  ip  order  to  shew  that  boandtotran^ 
ihe  collector  had  reasonable  ground  to  believe  that  this  ^jj^toAe  pre 
vessel  uitended  to  violate  or  evade  the  embargo  laws^  ne^  \/^^ 
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OTIS      offered  ineyidence  tho  deposition  of  an  inspector  ot  tlMk 

r.        cttttotp^  wtio  testified  that  be  went  on  board  the  schoon- 

WATKIN8.  cr,  at  Provincetown^    which  was   wholly  laden  with 

fish  in  bulk,  and  a  barrel  of  beef  and  a  number  of  pack- 

ShtehiSm.  ^?^  ^  amall  stores  and  three  or  four  barrels  of  water. 
Id  hu  ^inioJ  '^^^^^  ^^  supposed  she  was  bound  to  sea  and  gave  infor- 
ihat  the  Teasel  niation  thereof,  and  of  his  suspicions,  to  the  collector. 
^tL'^S^'lm:  ''''^«*  ^^^  ^ad  also  a  number  of  kegs  of  pickled  oyslera 
Urgn  Uw: ;  on  board;  and  that  he  judged  that  the  groceries  were 
K* TO*bSSd  ^*^*^'**'*^  f^**  *«  crew  of  such  a  vessel  tor  thirty  days, 
in  law  to  ate  ^^d  that  he  had  no  doubt  of  her  being  bound  to  sea; 
«*»"*we  which  was  the  reason  of  his  giving  the  information.  Upon 
|J^*n«JwI^''^^-«^*n™"»natton  he  said  he  had  never  lived  in  the 
uiiwi^  tiie  county  of  Barnstable,  and  did  not  know  the  course  and 
b^ldc'i^'brfore  ™*"ner  of  their  trade  and  navigation.  It  further  ap- 
the  president,  pcarcd  in  evidence,  that  on  the  19th  of  December,  tSOip 
^^^^^vh^fl  written  orders  were  given,  by  the  collector,  to  one  An- 
right.  urder  ^f ®^  Garrett  to  detain  the  schooner,  then  lying  in  Pro- 
chat  hu.  to  re.  vincetown  harbor,  and  bring, her  to  the  port  of  Bam- 
^^tt^:  f^We,  and  there  secure  her  in  the  best  ma^oer  possible. 
Ixrtoaiiithcr,  That  the  distance  from  Provincetown  to  Barnstable  is 

StiS^'heH  ^  ^^^^^  ^^  «*"^»  ^7  ^*^«''  That  on  the  voyage  she  acci- 
dentally  ran  on  a  point  of  land,  and  could  not  be  got  off 
until  she  was  frozen  up  in  the  ice,  and  there  remained 
until  March  fpllowing,  wlien  she  was  got  off,  and  brought 
up  to  the  wliarf  and  hJ^r  cargo  unladen  and  safely  stored. 
That  about  70  quintal^  of  cod>fish  were  damaged,  but 
the  residue  was  in  good  order.  That  when  she  was  so 
detained  she  had  nine  barrels  of  water  on  board,  but  no 
bread.  That  her  sails  were  on  shore.  That  on  the 
24»th  of  December,  1808,  tho  collector  wrote  to  the  se- 
cretary of  the  treasury  that  he  had  detained  the  schoon- 
er Frundsldp,  loaded  with  dry  cod-fish  andevidently  in- 
tended for  a  foreign  port,  as  she  had  anupusual  quantity 
6f  small  stores  on  board  sufficient  for  such  a  voyage  and 
folly  w^red,  that  their  plea  was  that  she  was  intended 
lor  a  store  ship,  and  a  neighboring  market,  both  of  which 
i^  was  sufficiently  evident  were  without  foundation. 
That  on  tlie  3d  of  January  tlie  secretary  answered,  that 
the  detention  df  the  schooner  Was  approved  and  confirm- 
ed by  the  president  That  the  collector  had  used  ^lue 
care  and  diligence  in  the  preservation  of  the  vessel  and 
cargo.  That  on  the  30th  of  January,'  1809,  the  secreta- 
ry of  the  treasury  wrote  to  the  collector,  authorizing 
him  to  release  all  vcsscb  detained  by  him  under  the 
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iaid  lith  section  of  the  act  aforesaidf  on  bond  being  gi-      oriit 
Tto»  in  the  manner  and  to  the  amount  provided  by  the        v. 
Sd  section  of  the  act  of  January  9tb,  1800.    That  on  the  watkika 
15th  of  February^  1869,  the  ccllector  sent  the  following^  ■   ^ 

written  notice  to  the  Pl&intiff|  Watkin^  dated  at  the 
custom  house^  <<  Sir*  I  hereby  n^uest  of  you  as  the  own- 
'<  er  of  the  schooner  Friendships  of  Frovincetown,  de- 
^<  tained  by  order  under  tiie  11th  section  of  the  embargo 
^f  law  of  the  HSih  of  April,  1808,  at  Barnstable,  to  give 
**  bond  hero,  within  three  days  after  giving  this  fiotifi- 
^*  cation,  agreeable  to  the  second  secUon  of  the  act  to 
<^  enforce  the  embargo  passed  on  the  9th  ultimo. 

'^  I  am,  sir,  your  humble  servant, 

«  JOSE'^H  OTIS,  CoOeciarJ' 

•*' 
But  that  Watkins  wholly  refused  to  give  such  bond.  ^< 

That  on^  the  21st  of  March,  1 808,  the  collector  wrote  to  1 

tlie  comptroller  of  the  treasury,  stating  that  on  the  ^th  [ 

of  December,  he  had  detained  the  schooner  Friendship  >' 

under  the  embargo  Iaw  for  loading  with  cod-Jish  without  a  t 

permit,  which  detention  wiJ  approved  and^onfirmed  by  |i 

the  president.  That  on  the  passage  of  the  act  of  the  9tli 
of  January,  1809,  he  notified  the  owner  that  if  he  would 
give  bond  agreeably  to  the  second  section  of  the  same, 
M  would  give  her  up  to  him,  which  he  utterly  refused  to 
do,  or  to  unload  his  vessel,  for  more  than  a  fortnight. 
That  be  wished  to  know  whether  she  ought  not  to  be 
libeUed. 

To  this  letter  the  comptroller  replied,  referring  the 
collector  to  the  attorucy  for  the  district  That  the  ves- 
sel was  afterwards  libelled  in  the  district  Court,  for  ha- 
ving taking  her  cargo  on  board  in  the  night,  withqut  9. 
license,  and  without  the  inspection  of  the  proper  inspect- 
ing  officers  of  the  port.    Upon  trial  she  was  acquitted. 

The  Plaintiff  also  produced  a  laborer  who  stowed  the 
fish  on  board  the  schooner  who  testified  that  tlie  vessel 
^*  was  destined  to  Boston  for  a  market,^'  and  that  the 
vessel  and  cargo  were  much  injured  in  conse<|uence  of 
the  detention.  He  also  produced  testimony  that  it  was 
usual  for  vessels  going  from  Provincctown  ^to  take  wa- 
ter enough  on  board  to  last  them  to  Boston  and  for  tw» 
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OTIS      or  three  weeks,  because  the  people  did  not  like  the  Bosv 

v.,        ton  water.    Tiiat  it  was  usnal  to  take  eijK^ht  or  ten  bar- 

WATKI1V9*  rcis  on  sucl)  a  voyage.     Whereupon  the  judge  who  tried 

— — w—  the  cause  (chief  justice  Parsons)  charged  the  jury  •<  that 

«  the  several  mattiTs  and  things  so  given  In  evidence  by 

«<  the  Defendanti^^  Otis»  did  not  in  law 'maintain  the  issue 

<<  on  his  part ;  and  also  tiiat  it  was  the  duty  of  th€i  col- 

<*  lector,  as  collector,  to  have  used  reasonable  care  in  as- 

<<  certaining  the  facts  on  which  to  form  an  opinion ;  and 

«<  to  transmit  to  the  pi*e>sident  a  statement  of  those  facts 

^«  for  his  decision." 

The  verdict  and  judgment  being  against  the  Defen- 
fjtant  he  brougtit  hiS  writ  of  error. 

The  case  was  submitted  to  this  Court,  by  J.  Law, 
for  the  Plaintiff  in  error 9  and  by  J.  Rbad,  of  Ma^^sacbu- 
fletts,ybr  the  D^ndant,  iipon  written  notes  of  argument. 

J.  Law,  for  the  Plaintiff  in  error. 

The  question  for  consideration,  by  this  Court  on  this 
appeid,  arises  on  the  bill  of  exceptions  taken  to  tlie  opi- 
nion and  instruction  hf  the  judge  b'Tore  whom  the  fnal 
was  held  in  the  state  Court.  It  divides  itself  into  two 
branches. 

i.  Whether  the  several  matters,  given  in  evidence  by 
Otis  and  spread  on  the  record,  maintain  the  issiui  o|i 

hfs  part. 

2.  Whether  it  was  his  duty  to  have  used  reasonable 
care  in  ascertaining  the  facts  on  which  to  form  an 'opi- 
nion ;  and  to  transmit  a  statement  of  those  facts  to  Uib 
president  for  his  decision. 

1.  C.)  the  first  point  it  will  be  observed  that  the  issue 
joined  is,  that  at  the  time  of  the  detention  the  vessel  was 
ostensibly  bound  to  some  other  port  of  the  United 
States,  in  the  opinion  of  the  collector,  with  an  intent  to 
violate  or  evade  the  provisions  of  the  act  of  JprU  S5, 
1808 ;  that  the  vessel  was  removed  from  Provincetown 
to  Barnstable,  that  she  might  be  securely  kept  until  the 
decision  of  the  president  itbereon ;  and  that  the  presi- 
dent approved  and  confirmed  the  said  detention. 
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Is  there  any  evidence  to  show,  that  the  collector  did      orts^ 
not  entri'tafn  an  opinion  that  the  said  vessel  was  osten-        v. 
sibly  bound  to  som^  other  port  in  vidatkin  of  tlie  cm-  watkih^ 
bargi)  ?    The  information  he  received  canie  from  an  ..^^-.-fk---- 
agent  of  the  government^  Isaac  Cooper^  \fho  was  in- 
ap^'ctor  of  customs.     He  stated  to  the  collector^  nt»t 
merely  his  suspicions,  but  l)is  belief.    He  also  stated,  as 
the  grounds  of  bis  belief,  that  the  vessel  was  fully  wa- 
te.redi,  and  containod.a  sufficient  qiiai^tity  of  groceries, 
stores,  and  provisions  for  a  foreign  voyage :  information 
which  is  satisfactorily  proved  tQ  have  been  correct,  and 
which  was  sutUcient  to  excite  a  juM  suspicion  of  tlie  in- 
tention of  the  owners  of  the  vessel.    At  any  rate  these 
circuiQstanres  of  suspicion  were  sufficiently  strong  to 
repel  any  implication  of  nuda  fides  in  the  collector  jn 
forming  his  opinion.  1.4 

It  is,  ho\iever,'  contended  on  tlic  part  of  Watkins  that  *" 

information,  coming  from  such  a  source^  is  not  to  be  re-  ; 

sptcted,    because   Coopc^r  was  nnarr|uainted  with  the  » 

coui'se  of  trade  from  Provincctown  to  Boston  $  and  tlie  *' 

quantity  of  water  on  board  the  schooner  was  only  such  ^ 

as  is  gt^ncrally  taken  in  srch  voyages.    The  fact  whe-  ^ 

ther  Cooper  was  acqui^inted  or  not  with  the  course  of  ^ 
trade  is  immaterial.     The  only  question  is,  did  Otis  l>e- 

licve  that  he  was  coui))etcnt  to  give  correct  information  t 

on  the  point    He  certainly  did  think  ao;  at. any  rate  i; 
there  is  no  evidence  to  the  contrary ;  and  the  circum^ 

stance  of  Cooper's  being  an  inspector  of  the  custonill  [ 

would  be  alone  sufilcient  to  accredit  his  information.  P 


But  even  admitting  the  fact  that  the  quantity  of  wa^ 
ter  on  board  the  schooner  is  accounted  for,  no  explana* 
tion  is  given  of  the  quantity  of  groceries,  small  stores 
and  provisions  on  board.  Although  it  may  be  contend'^ 
ed  tliat  the  water  at  Provincetown  is  better  than  that  at 
Boston,  it  will  not,  I  ])resume,  be  contended  that  the 
groceries  and  small  stores  would  be  better  and  cheaper 
hi  the  former  place  than  at  the  latter. 

The  circumstance  of  the  sails  belonging  to  the  tessel 
not  being  on  board  at  the  time  of  the  detention  can  liava 
no  weight  against  the  collector,  because  it  was  not  to  be 
supposiHl  ho  was  to  wait  until  the  vessel  was  on  tlic  very 
point  of  sailing  before  he  acted  on  his  opinion. 


I 
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•ns  That  the  conector  wa3  justified  in  remoTiDg  the  ves« 

*v.  sel  to  Provincetown  tliat  she  might  be  safely  kept; 
fr ATKINS*  and  afterwards  in  iinloadin]^  her  when  the  ovmer  re- 
'— ^r—-  fused  to  give  bond^  is  settled  by  tlic  decision  of  this 
Court  in  the  case  of  CrowtU  and  Uawts  v.  M*Fadmu 
<<  The  landing  and  storing  the  cargo,  whctiier  to  pre- 
«  serve  it 'from  injury  or  to  secure  it  from  nvscue  was  a 
<<  necessary  consequence  of  the  detention.*'  The  re- 
movfdy  thefefore»  of  the  vess?l  from  Provincetown* 
i#lltch  is  at  the  very  extremity  of  Cape  Co<i»  to  Bamsta-. 
ble,  where  the  collector  resided  and  bad  his  office  and 
liis  agents,  was  a  necessary  consequence  of  the  deten- 
tion, to  guai  d  against  a  rescue^  and  to  save  the  expense 
of  engaging  an  adequate  guard  to  take  <;are  of  the  ves- 
sel. There  is,  in  fact,  no  evidence  to  prove  that  si^ch 
was  not  his  real  motive  for  causing  the  removal  and  for 
unloading  the  vesseL 

2.  The  second  branch  of  tlie  judge^s  instruction  and 
opinio;i  is  exceptionable  in  many  respects.  It  implies 
tliat  reasonable  care  had  not  been  used  by  the  collector 
in  ascertaining  the  facts,  on  which  to  form  an  opinion. 
He  had  sufficient  evidence  on  which  to  form  an  honest 
qpinion,  and  he  was  not  bound  to  go  beyond  that  evi- 
'''  dence,  if  it  was  satisfactory  to  him. 

Tlii3  instruction  of  the  judge  also  implies  that  the  col- 
.  lector  is  answerable  for  tlie  correctness  or  incorrectness 
of  his  opinion.  Such  a  position  cannot  be  admitted,  if 
public  officers  were  to  be  answerable  for  error  of  judg^ 
mcnt,  few  would  be  venturous  enough  to  engage  in  so 
perilous  a  service';  and  it  would  be  in  vain  to  submit 
the  performance  of  any  duty  to  the  exercise  of  a  sound 
discretion,  ^uch  a  doctritie  would  establish  a  new  cri- 
terion of  innocence  and  guilt;  anci  judges  would  be  en- 
gaged in  measuring  the  mental  capacities  of  men.  Yet 
such  would,  be  the  consequence  of  punisliifis;  an  officer 
who  had  discretionary  powers,  if  the  examinution  was 
not  into  the  purity  of  his  intention,  but  into  the  corrcct- 
hess  of  the  judgment  which  influenced  his  conduct. 

But  the  principles  of  law  and  the  obvious  import  of 
the  embargo  act,  refute  such  a  doctrine.  It  is  not  the 
injtiry  done  to  an  individual,  or  error  of  judgment,  but 
malice  alone  that  is  the  gist  of  prosecutions  against  0 
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public  officer  at  '^ommon  law  for  malfeasance  in  office,      otis 
Gross  and  Hagyn^  misconduct  may  justify  a  presiimp-        v. 
tion  of  malice ;' but  oven  such  misconductf  if  it  is  proved  WATKnrtf* 
to  be  the  result  of  mental  imbecility  or  good  intentioned       / 
%norancey  is  pardonable.    In  the  present  casp  a  collec- 
tor^ exercising-  the  odious  and  unpopular  duty  im|H>sipd 
npon  him  by  the  act^  ought  surely  to  receive  similar  in- 
dulgence; and  the  words  oDthe  act,  in  autliorizing  him 
to  detain  vessds  according  to  his  ^opimon  of  their  desti- 
natiooy  give  him  this  indulgence.^  In  acting  over  an  ex- 
tensive district*  he  is  not  to  bo  questioned  whether  he 
could  have  got  better  information,  or  ought  to  have  act- 
ed on  the  information  he  received^  if  ho  acted  honestly 
and  conscientiously. 

.  But  this^  point  is  put  at  rest  by  the  opinion  of  the 
Court  in  the  case  of  Crowell  and  Hawes  v.  M^Faddan, 
February  term,  1814.  It  was  there  decided  that  the  la\Vr 
placed  a  confidence  in  the  '^»pinion  of  the  oflirer»  and  he 
is  bound  to  act  according  tu  liis  opinion  ;  and  when  he 
honestly  acts,  as  he  must  do  in  the  execution  of  his  du- 
ty^ he  cannot  be  punished  for  it.  The  instruction,  tlicre- 
fo^  of  the  judge  was  erroi  eous;  as  it  was  calculated 
to.  mislead  the  jury,  and  to  establish  another  test  of  his 
conduct  than  the  honesty  of  his  opinioa^ 

The  last  branch  of  the  instruction  excepted  to  is,  that 
it  was  the  duty  of  the  collector  to  transmit  to  the  presi- 
sident,  for  his  decision,  a  statement  of  Uie  facts  which 
had  been  thus  ascertained  with  care.  In  this  case  it  is 
contended  by  Otis  that  a  sufDcient  statement  was  made 
to  the  president  for  his  decision  ;  although  the  instruc- 
tion Implies  that  the  judge  wan  of  a  contrary  opinion. 
In  his  letter  to  Mr.  Gallatin  of  the  24.th  December,  1S08, 
he  states,  as  the  ground  of  his  opinion,  that  the  scliooner 
had  an  unusual  quantity  of  small  stores  on  board,  suiS- 
dent  for  a  foreign  voyage,  and  was  fully  watered. 
I*hi8  statement  the  president  thought  a  sufficient  foun- 
dation for  his  decision ;  and  accordingly  approved  of 
the  detention. 

It  has  already  been  shewn  that  the  facts  stated  by  tlie 
CSolIector,  as  the  foundation  of  his  opinion,  were  truc^ 
Admitting,  however^  that  the  statement  was  incorrect, 
or  the  facts  capable  of  explanation,  was  it  not  the  duty 

Vol.  IX.  ** 
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OTIS      or  Watkiiifl  ta  address  the  prestdent  concerning  the  de*' 
V,        tention  of  his  vessel,  to  correct  any  mis-statements,  and 
WATKiNs.  explain  any  dubious  facts  ?    J9id  he  do  so^  and  can  he 
•   in.  II  ■     now,  after  ^uch  supine  or  sullen  negligence  on  hb  part^ 
complain  of  the  conduct  of  the  collector,  who  stated 
fairly  what  he  heard,  or  of  the  conduct  of  the  p^ldent 
who  decided  upon  it?    It  is  his  fault  only  if  he  made  no 
defence,  and  took  no  steps  to  i*ecover  his  vessel.    The 
sartie  sullenness  of  conduct  induced  him  to  refuse  to  give 
bond  for  the  release  of  his  vessel,  when  such  a  proposi- 
tion was  ipade  to  him. 

The  case  at  Bacon  v.  Otis  has  nothing  to  do  with  this 
case. 

J.  Read,  of  Massachusetts,  for.  the  Defendant  in  error. 

It  is  understood  that  the  Supreme  Court  of  the  Uni- 
ted States  has  no  authority  under  the  law  which  autho- 
rizes fhts  appeal,  to  notice  any  errors  except  such  as 
appear  on  tlie  face  of  the  record,  and  immeaiately  re- 
spect the  questions  of  validity  of  construction  of  the 
constitution,  treaties,  statutes,  commissions  or  authori- 
ties in  dispute.  This  being  the^  case,  it  is  presumed  the 
principal  qiie«fion  for  the  decision  of  the  Court  in  the 
cause  now  under  consideration,  Is,  was  the  dbarge 
given  hychief  justice  Parsons,  in  the  Supreme  Court  of 
Massachusetts  on  the  final  trial  of  the  cause  now  under 
consideration,  in  conformity  with  a  correct  and  valid 
construction  of  the  laws  of  the  United  Stfites2 

He  charged  the  jury  w  that  it  was  the  duty  of  the  cd- 
•f  lector,  as  collector,  to  have  used  reasonable  care  in 
^  ascertaining  the  facts  on  which  to  form  an  opiitioik^ 
<<  and  to  transmit  to  the  president  a  statement  of  those 
<*  facts  for  his  decision/' 

Collectors  of  customs  were  authorized  by  the  llth 
section  of  the  statute  oXApriU  1808,  to  detain  any  ves- 
sel ostensihl%f  bound  with  a  cargo  to  some  other  port  of 
the  United  States;  whenever*  in  their  opinion,  the  inten- 
tion is  to  violate  or  evade  any  of  the  provisions  of  the 
acts  laying  an  embargo,  untU  the  decision  of  the  presi* 
dent  of  the  United  States  be  had  theTCupour 
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VkB  coUectbr  of  eustoms  was  bound  to  bavo  some  ra-  orii 
tional  ground  for  his  opinion,  otherwise  lie  might  8(  ize  v. 
alt  ^vessels  under  any  circumstaiicesf  and  it  would  al-  watkins* 
ways  be  a  complete  justification^  on  his  ^artf  merely  to  —«»-«—— 
say  thatf  In  his  opinion*  the  vessels  si^i^ed  were  ostensi- 
Uy  bound  with  a  cargo  to  some  other  port  of  Uie  United 
States^  and  were  about  to  Tiolate  or  evade  some  of  the 
provisions  of  the  embargo  laws.  Such  a  defence  it  is 
apprehended  would  not  amount^  in  nil  caseSf  to  a  jiistifi- 
cation.  The  poii-er  and  aiithority  of  a  collector  is  con^ 
fined  to  a  vessel  ostensibly  bound,  &c  The  collector 
should^  bave  had  ratioiud  ground  to  induce  him  to  believe 
that  the  vessel  was  ostensibly  bound,  &c.;  that  (here  was 
an  intention  of  violating  the  embargo  laws.  Iii  the  case 
of  (Uis  V.  Bacon,  7  Crunch,  689,  this  Court  determined 
that  Otis  detained  the  vessel  of  Bacon  unlawfuUyy  be- 
canscy  in  their  opinion^  there  was  no  i*ati(»nal  ground  of 
suspicion  of  an  intended  violation  of  the  embargo  laws; 
and  the  'Court  in  that  case  w^nt  iilto  an  examination  of 
the  f act%  In  order  to  determine  whether  Otis  b^  ration- 
al groun.d  of  suspicion.  The  result  of  tlieir  ^ivestiga- 
tioii  vras  in  their  own  words  <<all  rottomU  grounds  of 
suspicion  of  an  intended  violation  of  the  embargo  laws 
is  then  done  away^  &c/' 

If  it  tlien  be  admitted  that  a- collector  was  bounds 
when  acting  under  the  authority  of  the  embargo  lawsy 
and  especially  of  the  ilth  section  of  the  law  of  ^Sth 
Jiprilf  1808>  to  have  rational  ground  for  his  opinions  and 
suspicions ;  it  is  confidently  believed  it  was  tlie'duty  of 
such  collector  to-  have  used  those  means  to  ascertain 
facts  without  which  there  can  be  no  rational  grounds  of 
belief.  <<  It  was  the  duty  of  the  collector,  as  collector, 
.^f  to  have  used  reasonable  carc^  in  ascertaining  the  facts 
^<  on  which  to  form  an  opinion/'  as  directed  by  the  judge 
in  the  Court  of  Massachusetts.  It  was  his  duty  as  an 
honest  man ;  as  an  officer  in  whom  the  government  had 
placed  the  highest  confidence ;  on 'whose  suspibions  de« 
pended  the  property  of  hundreds. 

It  is  also  believed  tliat  it  was  the  duty  of  the  collector 
not  only  to  bavenised  reasonable  care  in  ascertaining 
the  facts  on  which  to  form  an  opinion,  .but  to  transmit 
to  the  president  a  statement  of  those  facts  for  his  tXe^ 
cisiopf 
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OTIS         Collectors  were  entrusted  with  grout  and  unprecedent- 
V.        hi  power  under  the  embargo  laws.    They  were  under 
WAtUNt*  the  highest  obligations  to  execute  the  trust  reposed  in 
■  ■■■    .  them  honestly  and  faithfully.    The  power  of  collectors 
consisted  principally  in  the  influence  their  statement  or 
representation  must  necessarily  have  on  the  mind  of  the 
president  Collectors  were  authorized  in  certain  eventsto 
seize  and  detain ;  but  could  detain  only  until  the  will  of 
the  president  could  bo  known.    His  approbation  was 
requisite  to  a  continuation  of  the  detention.    The  presi* 
dent  was  by  law  <;otistituted  the  sole  judge  whether  a 
vessel  .seized  and  detained  by  a  collector  should  be  re- 
stored or  not   '  l)n  what  evidence  was  the  opinir.n  of  the 
president  in  sucli  cases  to  be  founded?  The  opinion,  of 
the  president  must,  from  the  necessity  ofttiecase«  be 
founded  almost  universally  on  .the  statement  or  repre- 
sentation  of  the  collector.    The  coHector,  under  the  em* 
bargo  lawy  after  he  had  seized  a  yessel,  became  a  wit» 
ness — and  sole  witness  in^tfae  case;  an4  a  witness  not  in 
a  situation  to  be  cross  examined.    On  tiie  stattaient  or 
representation  of  the  collector^  the  president  founded  his 
opini(m.    Then  it  follows  irresistably  that  it  was  the 
boundcn  duty  pf  a  collector  so  situated,  to  have  transmit- ' 
ted  to  the  president  a  statement  of  facts  in  the  case  on 
which  the  opinion  of  the  president  was  asked-    If  the 
collector  was  bound  to  Represent  the  facts  in  the  case 
to  the  president,  he  must  have  been  bound  to  hai^e 
used  reasonable  care  in  ascertaining  those  facts,  not 
only  as  the  foundation  of  his  own  opinions  or  suspicions^ 
but  also  as  the  foundation  .upon  which  the  ultimate  deci- 
sion of  the  president  must  rest. 

If  the  opinions  of  the  judge,  in  the  Court  below,  were 
considered  unsound  and  were  not  established,  it  is  appre- 
hended the  greatest  injustice  might  be  practised ;  aijd 
as  no  case  can  readily  be  imagined  where  the  conduct  of 
a  collector  cguld  hare  been  more  reprehensible^  than  in 
the  case  now  under  consideration,  we  beg  the  Court 
again  to  advert  to  some  (acts  in  the  case  now  under  con- 
sideration. From  the  decision  of  tiie  district  Court, 
when  the  schooner  Friendship,  &c.  was  libelled  and  tri- 
ed before  that  Court  (here  perhaps  I  oiight  again  to  note» 
that  after  Otis  seized  Watkins's  vessel,  £c.  and  was  direct- 
ed on  certain  conditions  to  deliver  her  lip,  and  Watkins  re- 
fused to  accept'  her  ^  Otis  libeUed  her  and  pretended  that 
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he  had  seized  her  fer  loading  withoat  a  permit)  the     oris 
jod^  of  that  Count  certified  that  at  the  time  Otis  4rs(        f» 
seised  ttie  vessel,  (^December  d4>th,  180S)  Watkins  was  watkins* 
loading  his  vessei  m  bulli  in  the  day  time  with  dried  ■ 

cod-fish  avowedly  for  the  Boston  market  It  also  ap- 
pears, that  some  water  and  small  stores  were  carried 
on  board,  not,  however,  so  much  as  was  usually  put  on 
board  to  go  to  Boston.  Otis,  it  seems,  pbtaincd  the  in- 
formation he  possessed,  from,  a  stranger  to  the  place  and 
to  their  course  of  business.  If  he  knew  not  what  quan- 
tity of  water  and  small  stores  were  usual  he  could  noc 
Ipiow  what  was  unusual.  He  immediately  oont  a  num- 
ber of  *men  to  seize  and  detain  the  vessel,  and  had  he 
done  no  more,  the  injury  would  probably  have  been  tri- 
fling.  But  he  ordered  them  not  only  to  seize  and  detain, 
but  to  bring  away  and  renuroe  the  schooner  from  Pro- 
vincetown  one  of  the  safest  and  best  harbors  in  the  world 
to  BamstabUf  a  Ustdnce  of  more  than  thirty  miles.  In 
uttempting  to  obey  fal9  commands,  the  vessel  was  run 
aground  and  mvch  injured  and  the  cargo  nearly  ruined* 
He  afterwards  got  the  vessel  to  the  wharf  and  unloaded  it. 
What  statement  did  he  make  to  the  president  ?  What  in- 
formation did  he  give  ?  Did  he  say  he  had  removed  the  ves- 
•el  thirty  miles?  Did  he  say  he  had  run  the  vessel  aground 
imd  ruined  the  cargo?' No,!  He  studiously  avoidcMl  say- 
ing omi  word  on  the  subject  He  stated  to  the  president 
that  the  vessel  was  evidently  intended  for  a  foreign  portj 
for,  ffaid  he,  she  had  an  v^mual  quantity  of  small  stores 
on  hoard;  sufficient  for  such  a  voyage  ;  and  wa^fuUy 
yoaUredm  He  also  stated  that  the  plea  i>f  Watkins,  that 
his  vessel  was  intended  for  a  store  ship  and  a  neighbor- 
ing market  was  without  foundation;  did  he  represent 
things  truly  ? 

Afterwards,  on  the  SOfli  day  of  January,  dtSCff, 
Otis  was  directed  by  the  secretary  of  the  treasury  to  give 
up  the  vo»el  and  cargo  to  Watkins.  Here  the  affair 
would  have  ended,  but  the  vessd  and  cargo  had  been  re- 
eehed  by  running  aground,  and  Watkins  refused  under 
all  the  circumstances  to  accept  her — Otis  then  wrote  to 
the  comptroller  of  the  treasury,  on  the  2l8t  of  March,  a 
ftw.days  after  he  had  unladen  the  vessel^  and  stated  that 
he,  had  detaiwid  the  vessel  on  the  24th  day  of  December^ 
(being  thef  same  day  on  which  he  originally  seized  and 
Removed  thessid  vessel)  because  she  was  loading  withouisL 
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oi-ifl      pcrmtt.    He  wrote  to  the  president,  tiiat  be  had  seized  and 

V.        detained  her  because  in  bis  opinion  she  was  intended  for 

V1TKIN8.  a  foreign  part    Thus  it  is  evident  that  Otis  made  one 

-•-<-— statement  to  the  president,  an(i  a  very, different  state* 

ment  to  the  compti*oller*  Bpth  stati'.ments  could  not  be 
true ;  and  he  carefully  avoided  stating  to  either  the  re* 
rooval  of  tlie  vessel  and  the  consequent  ruin  of  the  pro- 
perty. 

/  Our  attention  is  called  to  a  case  decided  at.tiialast 
term  of  this  Court,  Crowell  eL  al.  v,  M^Faddeup  8 
Cranchf  94,  The  Court  observed,  «  the  law  places  a 
<<  confid^a>C49  in  the  opinion  of  the  o^Bcer,  and  he'  is  bound 
**  to  act  according  to  his  opinion  and  when  be  honestly 
<<  Exorcises  it,  asiie  must  do  in  the  execution  of  his  du- 
**  ty,  he  cannot  he  punished  for  it"  It  is  believed  the 
above  opinion  does  not  change  Uie  principle  laid  down 
in  the  case  otBaconn).  Otis,  nor  is  it  believed  to  be  agajinst 
the  charge  of  the  judge,  in  the  Court  bebw,  in  the  pre- 
sent caase. 

ft  is  not  contended  that  an  officer  is  bound  to  be^  right 
and  correct  in  his  opinions  and  suspicions ;  but  is  not 
'an  officer  boniid  to  examine  ?  Is  he  not  bound  to  enq^iire? 
Is  he  not  bound  to  have  rational  ground  for  his  opinions? 
Was  not  a  collector,  in  the  execution  of  the  embargo 
laws,  bound  to  use  reasonable  care  in  ascertaining  the 
facts  on  which  his  own  opinion  and  that  of  the  president 
must  depend  ?|  IF  in  the  discharge*  of  so  important  a 
trust  he  does  not  use  reasonable  care  in  ascertaining 
facts,  can  he  be  said  honestly  to  exercise  his  opinion?  We 
think  not 

The  original  action  against  the  collector  is  for  taking, 
carrying  qway  and  destroying  the  vessel  and  cargo,  &jc. 
of  Watkins*.  If  the  collector  should  be  able  to  justify 
himself  under  the  11th  section  of  the  embargo  act  of 
^Spril  25thf  in  seizing  and  detaining ;  still  he  has  no 
justification  in  removing  her,  with  her^cargo,  from  a  safe 
and  secure  port  to  a  distant  one,  i*unning  her  on  sliore 
and  destroying  the  cargo  and  unlading  her.  It  is  not 
believed  that  the  president  himself  had,  under  timt  act, 
any  authority  to  remove  the  vessel  and  cargo  as  it  ico^ 
removed,  tnuch  less  had  the  collector  any  such  authority. 
But  the  president  gave  no  order  for  such  removal,  nor 
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did  he  apprarot  or  lonjirm  sach  f^moval  for  he  was  kept      otjs 
ignorant  of  it.    The  question  then  rests  on  the  power  of        v. 
the  collector^  and  is  two  plain  to  justify  the  detention  of  watkin: 
the  Courts  in  attemping  to  elucidate  it    Aq  authority  - 
to  detain  is  not  an  authority  to  remove  or  unloadf  espe- 
cially if  there  be  n6  necessity  so  to  do  (or  security  and  jjre- 
servation.    Congress  thought  proper  in  this  section  to 
▼est  collectors  with  power  to  detain  vessels  under  cer- 
tain circnmstancesf  until  the  decision  of  the  president 
could  be  hady  but,  they  gave  them  no  power  to  remove  o^ 
unload;  and  the  (!)ourt  will,  not  by  consthiction>  give 
them  power  which  congress  have  withheld. 

While  acting  fairly  and  roiih  gocH  faith  witiiin  the  11- 
mits  of  the  power  thus  delected  to  them  the  collectors 
are  to  be  protected,  but  when  they  transcend  those  limits 
they  must  be  answerable  for  the  consequences.  The 
collector  in  the  present  ctlse  must  of  course  be  answera- 
ble for  all  the  damages  sustaiined.by  Walkins  in  conse- 
quence  of  t^e  renibviil  an^  unlading  and  destroying  his 
vessel  and  cargo^-^y  which  he  has  been  deprived  of  the 
earnings  of  many  years  devoted  to  industry  and  econo- 
myr  and  it  is  believed  he  has  been  so  deprived  wantonly 
and' unjustly  by  the  gross  misconduct  of  Otis  under 
colbr  of  authority  vested  in  h|m  as  deputy  collector  of 
customs — the  charge  and  direction  of  the  judge,  thiere-/ 
fore,  to  the  jury  in  the  Court  below,  on  the  facts  dis- 
elpsed,  was  correct- 
It  is  urged  X)in  the  part  of  Otis^  that  admitting  that 
Otis's  iitatement  to  the  president  was  incorrect,  it  was 
the.dqty  of  Wotkins  to  have  addressed  the  president  on 
the  subject,  to  correct  any  mis-statenient  of  facts,  &c ; 
and  because  h6  neglected  it  he  is  accused  of  sullen  silence; 

i.  It  is  probable  the  patient  acquiescence  (not  suHen 
silence)  of  Walkins  was  owing  to  his  ignorance  of  tlie 
provbions  and  details  of  the  embargo  laws. 

3.  If  he  had  knowledge  of  ^e  subject,  oug^  hd  to  pre*' 
sumethat  Otis  would  neglect  to  state  all  thefaets  tothepre-» 
sident?  And  besides  he  had  no  uppoKunity;  Otis  wrote  to 
the  president  on  the  !24th  of  December,  and  tiie  piSMi^ 
dentapprovedthe  detention  on  the  sd  of  Januarys  ten  day» 
after.   It  is  tirged  Otis  lived  in  Barnstable,  and  it  was 
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6TIS     therefore  proper  to  remove  the  vessel  to  save  ekpensff 

T.        that  be  might  have  her  under  his  own  ey^  &c.    If  it  were 

ITATKINS.  necessary  to  rebut  the  statement^  it  is  a  f«ct  that  the 

,..^ town  of  Barnstable  is  twelve  miles  long,  and  Otis  did  not 

live  or  keep  hisbiBce  within  four  miles  of  the  harbor. 

It  is  also  conteiuIe^>  that  the  case  of  CrowtU  ana 
Hawes  v.  MFaddeUf  does  not  support  the  point  con- 
tended for  in  favor  of  Otis  in  the  present  case. 

In  the  case  of  M^Faddcn,  the  agent  of  M'Fadden  con- 
sented to  the  landing  and  storing  the  cargo ;  but  on  the 
Abpposition  that  no  such  consent  had  been  given^  **  the 
Court  in  thatcase  observe  that  the  landing  and  storingthe 
^cargoy  whether  to  preserve  it  from  injury  or  secure  rt 
from  rescue,  was  a  necessary  consequence  of  the  deten- 
tion. Has  Otis^  in  the  present  case,  producedAny  evi- 
dence to  show  that  it  was  necessary  to  remove  the  vessel 
of  Watkins  to  preserve  or  secure  the  property  i  In  the 
case  abovementioned  of  CrowM  and  Hau'ts  v.  M^Fad" 
dtUf  UiQ  vessel  of  M^Fadden  was  not  removed  from 
the  harbor  of  HyanniSf  where  she  was  first  detained j 
but  was  merely  brought  to  a  landing  place  or  wharf 
about  one  half  mile  from  the  place  where  first  detained* 

In  the  case  now  before  the  Court,  the  vessel  of  Wat^ 
kins  was  renuroed  from  Provincetown  to  Barnstable,  a 
distance  of  more  than  thirjly  miles.  The  harbor  of 
Provincetown  is  one  of  the  safest  in  the  world ;  that  of 
Bkmstable  less  secure.  By  tlie  removal  and  running 
aground,  the  ve.ssd  and  cargo  of  Watkins  were^rinci* 
pally  lost  If  necessary  to  unlade  and  store  the  cargp# 
it  might  have  been  better  and  easier  done  at  Province- 
town  than  at  Barnstable. 

It  is  coiTfidently  believed  this  Court^  will  not,  by  am^ 
stnictionf  extend  th6  authority  6f  colle<:tors  under'  the  em- 
bargo laws  to  distant  removals'.  No  removal  will  be 
permitted  »mless  absolutely  necessary  to  preserve  or  se- 
cure the  property.  Otis  has  not  produced  a  tittle  of  evi- 
dence to  show  that  any  such  necessity  existed.  On  the 
other  hand  it  has  been  abundantly  proved  to  have  been 
unnecessary  and  ruinous. 
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March  lOtlu    M$enU...ToBB,  J.  oris 

LiYiKQBTON^  J.  delivered  the  opiuion  of  the  Coart  as  watkins* 
follows :  ■ 

This  is  an  action  of  trespass/  broaght  in  ffad  Supreme 
Jodirial  Court  of  the  commonwealth  of  Mass^husctts, 
for  taking,  carrying  away  ai|d  destroying  a  certain 
schooner  called  the  Friendship,  witlrher  carcin.  belong- 
injc  to  the  Piaintiff  below. 

The  declaration  is  in  common  form.  The  Defendant 
pleaded  that,  as  deputy  collector  for  the'  district  of 
Barnstable,  he  detained  and  removed  from  the.  port  and 
harbor  of  Provincetown  to  the  port  and  harbor  of 
Barnstable,  the  said  vessel  and  cargo,  that  they  might 
be  9ecurely  kept;  the  said  schooner  and  car^,  at  the 
lime  of  such  detention,  lying  in  the  said  harbor  of  Pro- 
vincetown, within  the  district  aforesaid,  ostensibly  bound 
to  some  otiier  port  of  the  United  States,  with  an  ii:tent^ 
in  the  opinion  of  the  Defendant,  to  violate  or  evade  th^ 
provisions  of  the  embargo  laws.  He  further  pleaded 
that  he  caused  the  said  vessel  to  be  detained  So  that  the 
decision  of  the  president  of  the  United  States  might  be 
had  thereon,  who,  afterwards,  upon  his  report  and  re- 
Iiresentation.  did  approve  and  confirm  the  said  de-^ 
tention. 

The  PhuntiflT  replies  that  the*  Defendant  committed 
the  trespass  of  his  own  wrong,  and  without  any  such 
cause,  &c.    Issue  being  joined  thereon. 

On  a  bUl  of  exceptions  taken  to  the  charge  of  the 
Court,  the  following  facis  appear  to  have  been  given  in 
evidence :  That  the  schooner  in  questton*  in  the  month 
of  December,  ISOS,  was  lying  at  Provihcetown,  wholly 
loaded  wi^li  cod-fish.  She  had  also  a  baiTcI  of  beef,  a 
number  of  small  stor^  and  groceries,  with  three  or  four 
barrels  of  water,  and  a  number  of  kegs  of  pickled  lob- 
sters. That  an  inspector  of  the  customs,  seting  thcf 
Friendship  in  this  siniation,  and  judging  that  the  gro- 
ceries were  sufilcient  for  the  crew  of  such  a  vessel  for 
thirty  days,  and  having  no  doubt  of  her  being  bound  to 
9ea#  gave  information  of  such,  his  suspicions,  to  the  col- 
lector, who  gave  a  written  order  to  one  (Janett  to  dctaia 
Vol*  IX.  46 
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and  to  bring  her  into  the  port  of  BamstablCf  and  there 
secure  her  in  the  best  manner  posmblc.  That  Ganett 
proceeded  to  Provinoetown  with  about  thiity  men*  and 
removed  the  said  yessel  to  Bamstable,  about  ten  leagueSf 
by  water;  but  when  attempting  to  come  up  to  a  wiiarf, 
she  accidentally,  ran  pn  to  a  point  of  land  which  pro* 
ject^  into  the  water,  and  there  stuck  fast.  That  she 
could  not  be  got  off  during  that  tide  which  soon  left  her} 
and  the  weather  n^as  very  cold,  and  the  harbor  was 
frozen  up  for  a  long  time»  so  that  the  schooner  could  not 
bo  removed.  That  the  Defendant  gave  notice,  by  letter^ 
to  the  secretary  of  the  treasijry  of  the  United  Statest  of 
iht  detention  of  said  vessel,  stating,  at  the  same  timet 
his  reasons  for  believing  that  «<  she  wai<  evidently  In- 
tended for  a  foreign  port,*'^  which  detention  was  ap* 
proved  of  and  confirmed  by  the  president.  That,  as 
fid'.n  as  the  weather  would  permit,  which  was  in  the 
month  of  March  following,  the  Defendant  caused  the 
said  schooner  to  be  brought  to' a  wharf,  and  unloaded 
and  secured  the  cargo.  That  about  60  or  70  quintals 
of  fish  were  damaged,  and  the  rest  in  good  order.  There 
was,  also,  evidence^  on  the  part  of  the  Plaintiff,  to  prove 
that  the  Friendship  was  actually  bound  to  Boston,  and 
tlie  extent  of  the  injury  which  his  property  hfid  sus* 
tained. 

The  Court  charged  the  jury  that  the  several  matters 
and  things  so  given  in  evidence  by  the  Defendant  <<  did 
<<  not,  in  law,  maintain  the  issue  aforesaid  on  his  part) 
€*  and  also  that  it  was  the  duty  of  the  cdlector,  as  col- 
<f  lector,  to  have  used  reasonable  care  in  ascertaining 
<*  the  facts  on  which  to  form  an  opinion,  and  to  trani- 
«<  mit  to  the  president  a  statement  ^of  those  facts  for  his 
«  decision.''  On  an  exception  to  the  charge,  the  cause 
now  comes  before  us,  it  having  been  removed  into  this 
Court  snder  the  25th  section  of  the  judiciary  act ;  and 
whether  it  were*  correct  or  not,  is  the  questbn  which  is 
now  to  be  decided. 

This  seizure' was  made^nder  the  llth  section  of  the 
art  or  the  25th  of  April,  1808,  vol.  0,  p.  150,  which  pro- 
tides  «That  tiie  collectors  of  the  customs  be  and  they 
<<  are  h«*feby  respectively  aotborisBed  lo  detain  any  vcs^ 
<»  sel  ostensibly  bound  with  a.  cargo  to  some  other  port 
V  of  the  United  States,  whenever,  in  their  opinions,  the 
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'^intention  is  to  violate  or  evade  any  of  tbe  provisions      oris 
^<  of  the  acts  laying  an  embargo,  until  tke.  decision  of       v. 
<<  tlie  president  of  the  United  States  be  bad  thereupon/'  vatkins. 

Th^  issue  tendeKi  by  the  Defendant^  and  on  which 
the  parties  went  to  itiA,  was  whether  the  vessel  and 
cargo  were  detained  becnr'se^  in  the  opinion  of  tlie  Dc- 
fendant^  she  Intended^  althOi:a:h  ostensibly  bound  to  a 
port  in  the  United  States^  to  vinlate  or  evade  the  provi- 
sions  of  the  embargo  laws ;  and  whether  the  vessel  was 
removed  to  Barnstable  that  she  migitt  be  securely  kept 
until  the  decision  of  the  president  was  known. 

If  there  were  any  evidence  to  prove  this  issue,  it 
should  have  been  left  to  the  jury  to  draw  their  own  con- 
clusions. If  the  Defendant  had  taken  upon  himself  to 
say  that  the  vessel  did  intend  to  violate  the  embargo 
laws,  and  that  such  removal  was  absolutely  neressaiy 
for  her  secure  detention,  such  charge  would  have  been 
less  exceptionable ;  but  that  it  was  the  opinion  of  the 
collector  that  such  violation  was  in  contemplation,  and 
that  such  removal  was  for  the  purpose  of  securing  tite 
vessel,  which  were  the  facts  in  issue,  might  very  well 
have  been  interred  b^  tbe  jury  from  the  evidence  before 
them.  Indeed,  it  would  have  been  difficult  for  them  to 
have  come  to  a  different  conclusion ;  for  the  collector, 
from  the  infonuation  which  he  received,  could  scarcely 
fail  to  form  the  opinion  he  did;  and  there  was  no  evi- 
dence whatever  to  induce  them  to  believe  that  she  could 
have  been  removed  to  Barnstable,  considering  the  care 
which  was  taken  of  her  during  her  removal  and  after 
her  arrival  there,  for  any  other  purpose  but  for  that 
alleged  in  the  plea.  In  this  particular,  then,  it  is  the 
opinion  of  a  minority  of  the  Court  that  the  charge  was 
erroneous. 

The  charge  is  deemed  incorrect  in  another  respect. 
The  jury  are  told  that  it  was  the  collector's  duty  to  have 
used  reasonable  care  in  ascertaining  the  facts  on  which 
to  form  an  opinion 

This  instruction  implies  that  the  collector  is  liable  if 
he  form  an  incorrect  opinion,  or  if,  in  tlie  opinion  of  the 
jury,  it  shall  have  been  made  unadvisedly  or  without 
reaeottabte  care  and  diligencs.    But  the  law  exposes 
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bns      bis  conduct  to  no  such  scrutiny.    If  it  did^  no  public 
V.        officer  would  be  hardy  enougli  to  act  ynder  it.    If  the 
VJUTKiNS.  jury  believed  that  he  honosUy  entertained  the  opinion 
ri  under  which  he  acted,  although  they  might  think  it  in- 

correct and  formed  hastily  or  without  sufficient  groirnds, 
he  would  be  entitled  to  their  protection.  Such  was  the 
opinion  of  this  Court  in  the  case  of  CroweU  and  Hawes 
V.  M^Faddon^  decided  at  the  last  term.  This  does  not 
preclude  pvooff  on  the  part  of  tlie  PlaititiffH,  sliowing 
malice  or  other  circumstances  which  may  impeach  the 
Integrity  of  the  transaction.  The  jury,  then,  wore  mis- 
led when  their  attention  was  drawn  from  the  fact  whe* 
ther  the  Defendant  really  entci*talned  such  opiniont  and 
wet*o  4^i^c^^d«  ^^  ^''Q"^'*®  ^^^  the  reasonable  care  witli 
Which  It  was  formed»  which  left 'them  at  liberty  to  find 
A  verdict  against  the  Defendaiit>  however  honestly  and 
fairly  ho  may  have  acted. 

It  is  the  opinion  of  the  Court  that  the  judgment  of  the 
Supreme  Judicial  Court  of  Massachusetts  must,  for  the 
reasons  assigned*  be  reversed,  and  the  cause  be  remand- 
ed, for  further  proceedings. 

Marshall,  Ch.  J.  after  stating  the  facts  of  the  casei 
delivered  his  sepai*ate  opinion  as  follows: 

As  this  Court  can  notice  no  other  error  than  such  as 
may  be  founded  on  a  miscoristruction  of  the  act  of  con- 
gre^  under  which  the  Defendant  justified  the  taking 
and  carrying  away  charged  in  the  declaration,  the 
charge  of  the  judge  can  be  considered  so  far  only  as  it 
respects  that  act. 

The  section  to  which  the  plea  refers  is  in  these  words: 
<<  Be  it  enacted,'^  &c. 

In  construing  this  law  it  has  already  been  decided  in 
this  Court  that  the  collector  is  not  Kahle  for  the  deten- 
tton  of  a  vessel  <<  ostensibly  bound,  with  a  cargo,  to 
<<  some  other  port  of  the  United  States  whenever,  in  his 
^f  opinion,  the  intention  is  to  violate  or  evade  any  of  the 
^'provisions  of  the  acts  laying  an  embargo,  until  the  de- 
**  cisjon  of  the  president  of  the  United  Stated  be  had 
'<  thereon/'  For  the  correctness  of  tliis  opinion  he  is 
sot  responstble.    If^  in  truth,  he  has  formed  it,  bis  Aaty 


FEBRUARY  TERM  1815.  35r 

obliges  him  to  act  upon  it;  anfl  when  the  law  ^ords      otis 
him  no  other  guide  than  his  own  judgment,  and  dcrlaies        r. 
that  judgment,  to  be  conclusive  in  the  case  it  must  co^-  wa^tkins. 
stitutc  his  protection,  although  it  bo  erroneous.    The  < 
legislature  did  not  intend  to  expose  the  collector  to  thei 
.hazard  of  being  obliged  to  sliow  that  he  had  probable 
cause  for  the  opinion  he  had  formed.    If,  in  reality,  ho 
had  formed  it,  the  law  justifies  him  for  acting  upoir  it. 
If  it  can  be  proved,  either  from  the  gross  oppression  of 
the  case,  or  from  other  pniper  testimony,  tliat  tlic  col- 
lector did  not  in  fact  entertain  the  opinion  under  which 
he  professed  to  uct,  some  doubt  may  be  enterUiined  of 
his  being  justified  by  the  law;  but  if  the  opinion  avow- 
ed was  real,  though  mistakent  a  detention  under  that 
opinion  is  lawful. 

But  the  act  of  congress  authorizes  only  a  detention  of 
the  vessel,  not  its  removal.  71ie  collector  did  remove 
tlie  vessel  from  one  harbor  int  >  another^  a  distance  of 
about  thirty  mile«  by  water,  and  in  this  tTinoval  tJie  in-' 
jury  was  sustained.  As  an  infk  pendent  act  Hu»  pro- 
ceeding is  not  justified  by  the  law.  It  was  the  duty  of 
the  collector  to  detain  the  vessel ;  and  all  arts  which 
were  necessary,  as  means  to  tlic^  emi,  wrr^  liuvfil  f>iit 
unless  this  removal  was  necessary  for  the  .purpose  of 
detention,  it  is  not  protected  by  the  law* 

The  charsre  of  the  judge  will  now  be  examined. 

He  instructed  the  jury  «  that  the  several  matters  and 
«<  things  so  given  in  cyidenre  by  the  said  William  Otis, 
<;  did  not  in  law  maintain  tho  issue  on  his  part/' 

If  this  instruction  could  be  understood  a.?  conveying 
to  the  jury  an  opinion  that  Otis  had  not  justified  the  de- 
tention of  the  vessel,  the  Court  would  feel  no  hesitation 
in  pronouncing  it  erroneous.  But  it  was  necessaiy  for 
Otisto  justify  the  removal  as  well  as  the  detention,  and 
he  could  only  justify  the  removal  by  showing  that  it  was 
necessary  to  a  secure  detention.  Had  he  offered  any  tea* 
timony  whatever  to  this  point,  it  might  have  been  inciyn- 
bent  on  the  judge  to  submit  tliat  testimony  to  the  jury. 
But  he  has  offered  no  testimony  whatever  to  it.  This 
Court  therefore  cannot  say  that  the  judge  of  the  state 
Court  has  erred  in  saying  that  the  matters  and  thipgs 
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0TI8      given  in  evidence  by  the  said  William  Otis,  did  not  in  law 
V.        support  Ijis  plea.    Certainly  they  did  n6t  make  oat  a 
wA^RiNs.  justificatidn  under  the  act  of  congress. 
■  I       ■■  ■  ■ 

The.  judge  further  instructed  the  jury  ^<  that  it  was  the 
**duty  of  the  collector,  as  collector,  to  have  used  reason- 
«'able  care  in  ascertaining  the  facts  on  ^hich  to  form 
<'  an  opitiion,  and  to  transmit  to  the  president  a  state- 
«<ment  of  those  facts  for  his  decision/' 

The  act  authorizes  the  collector  to  detain  a  vessel  on 
his  own  mere  suspicion,  <<  until  the  decision  of  the  Pre- 
sident of  the  United  States^  be  had  thereupon." 

On  what  is  the  decision  of  the  President  to  be  had  ? 
Clearly  on  the  further  detention  of  the  vessel,  and  on  the 
future  proceedings  of  the  collector  respecting  her. 
Whenever  the  president  acts,  he  is  expected  to  act  upon 
information ;  and  from  whom,  in  this  instance,  is  his  in- 
formation to  be  derived  ?  Unquestionably  from  the  collec- 
tor. The  law  does  not  indeed  say  in  terms  that  the  col- 
lector ^^shall  take  reasonable  care  in  ascertiiin:ng  the 
facts,''  er  that  he  shall  afterwards  communicate  those 
facts  correctly  to  the  president  ^  and  if  this  be  not  a  fair 
^nd  necessary  construction  of  the  act,  the  judge  fias 
niiscoTistrued  the  law,  and  his  judgment  ought  to  be  re- 
vci'scd.  But  it  seems  to  be  an  inference  which  must  bo 
drawn  fi'om  the  words  of  the  law.  It  follows  necess.»ri- 
)y  from  the  duties  of  formtng  ah  opinion  and  of  commu- 
nicating that  opinion  to  the  president  for  his  decision  in 
the  case,  that  reasonable  care  ought  to  b^  used  in  col- 
lexting  the  facts  to  be  stated  to  the  president  and  that 
the  statement  ouglit  to  be  made. 

I  cannot  say  that  the  Court  of  Massachusetts  has  er- 
red in  its  construction  of  the  act  of  congress  under  which 
the  Defendant  justifies  the  trespass  alledged  in  the  de- 
elaraUon. 
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THE  BRIG  ALEBTAt  akd  gabgo,  1815. 

fBrosjuetf  Claimant, J  *'^   *^ 

V. 

BLAS  MORAN*  j^nEj^JLVT. 


M$inL.Jtom^,  J. 


THIS  was  an  appeal  from  the  sentepce  of  the  district  The  diitriet 
Court,  for  the  district  of  New  Orleans  (which  has  the^^oum^the 
jurisdiction  abo  jof  a  Circuit  Court.)  S  u^!^ 

traJ^  nave  ju- 

The  focts  of  the  case  were  stated  by  Washiitqton^  J.  ^^J^ 
in  delivering  the  opinion  of  the  Court,  as  follows :  oiiginia  Spaa- 

ish  owner,  (m 

This  is  the  case,  of  a  libel  filed  in  the  district  Court  otv^^s^men) 
New  Orleans,  by  Bias  Moran,  a  subjisct  of  the  king  of  *»•»  P'^^f 
Spain,  and' a  native  and  resident  of  the  island  of  Cuba.  Fr!^h  rc^i 
setting  forth  that  he  is  the  owner  of  the  brig  Alertaaiid  wb<tsc  foi«c 
cargo  consisting  of  170  slaves,  which,  on  a  voyage  from^|i;j^",,*"Jj, 
the  coast  of  Africa  to  tlie  Havapna,  was,  isonielime  in  the  united  Scite^ 
month  of  Jiine,  1810,  when  within  a  few  leagues  of  Ha-  J,^JjXbfi^ 
vanna*  captured  en  the  high  seas  by  the  UKpvvtf  bearing  p|[!^^£L 
French  colors ;  that  a  prize  master  was  put  on  Jioard  the 
Alerta,  and  17  «f  the  slaves  taken  out,  after  wliich  tlie 
prize  was  ordered  to  steer  for  the  Balize,  and  was  final- 
ly brought  to  tlir  port  of  New  Orleans,  witli  the  ronipin- 
der  of  her  cargo  consisting  of  153  slaves.    Tiip  libel  al- 
leges that  the  L'Epine  was  not  duly  commissioned  to 
ca)itui*e  the  property  of  Spanish  subjects,  or,  if  so  com- 
missioned, that  she  was  armed  and  equipped  for  war  in 
tlie  poi*t  of  New  Orleans,  and  manned  by  sundry  Ameri- 
can citizens  and  inhabitants  of  the  territory  of  New  Or- 
leans, contrary?  to  the  law  of  nations.    The  prayer  of 
the  libel  is  for  restitution  and  damages. 

The  claim  of  the  prize  master  admits  flie  capture  of 
the  Alerta  as  lawful  prize  of  war;  and  asserts  that  the 
L*£pine,  at  the  time  of  tiic  cs^pture,  was  and  still  is  le- 
gally authorized  to  ra]ilure  ail  vessels  and  their  cargoes 
belonging  to  the  subjects  of  Spain,  as  enemies  of  France. 
Be  further  states,  that  after  the  rapture  he  was  compell- 
ed to  cuter  tlic  port  of  New  Orlcaus  by  stress  of  weath- 
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er,  want  of  provisions^  and  the  inabUity  of  the  Akrta  ia 
keep  the' sea,  and  prayato  be  dismissed. 

The  evidence  in  the  cause  establishes  the  foHowing 
fects.  I'faat  sometime  in  April,  1810,  this  privateer 
commanded  by  captain  Batigne,  and  bearing  a  commis- 
sion from  the  Pnmch  g:ov4emmentf  to  make  prizes  on  the 
high  seas,  entered  the  iiort  of  Iflcw  Orleans.  The  cap- 
tain had  with  him  a  letter  of  instructions  from  his  owner, 
directing  htm  to  dej)osit  what  money  he  might  take  as 
prize  in  the  Bank  of  New  Orleans;  to  put  into  one  of 
the  ports  as  being  in  disti*ess,  and,  in  case  he  should  hear 
of  the  capture  of  Guadoloupe,  he  was  to  renew  his  crew 
for  the  purpose  of  conveying  his  prizes  to  France.  Some- 
time in  4he  course  of  the  succeeding  month,  Batigne  pre- 
sented two  petitions  to  the  collector  of  the  port  of  New 
Orleans,  stating  that  the  L'Epine  had  been  tompelled  by 
stress  of  weather  to  put  into  that  port,  and  that  he  had 
necessarily  incurred  expenses  for  refitting  and  victual- 
ing the  privateer,  and  for  defending  himself  against  a 
criminial  prosecution  for  piracy  to  an  amount  exceeding 
86000,  and  praying  for  permission  to  enter  and  sell 
such  part  of  his  cargo,  as  would  enable  him  to  discharge 
that  sum.  He  also  applied  to  the  collector,  about  the 
same  time  for  permisrion  to  purchase  provisions  for  his 
crew  amounting  to  thirty  persons,  on  his  intended  voy- 
age to  France,  and  intimated  that  he  should  take  with 
him  abiMit  ten  passengers,  if  permitted  to  do  so ;  but  this 
permission  being  refused,  he  professed  to  relinquish  his 
intention  of  taking  passengers  on  board. 

Having  obtained  permission  to  purchase  provisions, 
and  to  dbi)ose  of  a  part  of  his  cargo,  it  appears  that  he 
paid  oflThis  crew,  ami  sailed  fi*om  New  Orleans  soon  af- 
terwards with  a  crew  of  from  filty  to  sixty  men  compos- 
ed partly  of  persons  obtained  at  New  Orleans,  and  partly 
of  those  who  had  entered  that  port  with  him.  With  this 
force  oii  board  he  went  tb  sea,  and  soon  afterwards  fell 
in  with  the  Alerta  bound  from  Africa  to  the  Havanna^ 
which,  togetlier  with  her  cargo  consisting  of  170  slaves, 
he  captured  as  prize  of  war,  put  a  prize  master  on  board, 
aiid  ordered  her  lo  steer  towards  the  Balizo.  On  her 
passage,  the  Alerta  suflTered  very  considerably  in  a  gale ; 
and  her  crew,  together  with  the  slaves  on  board,  were 
much  distresssd  for  want  of  provisions^  when  she  was? 
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at  ihe  request  of  captain  Batigne^  Tisitcd  and  Relieved  hj  tub 
captain  Allen^  and  conducted  safply  to  New  Orleans,  bkio 
where  he  libelled  the  vessel  and  cargo  for  salvage.  alerta 

&CA1IQ6 

The  Court  below,  upon  the  libel  of  the  Spanish  own-        v^ 
er,  decreed  restitution  to  the  libellant  of  the  ship  and     bxas 
ihe  154  slaves  left  on  board  of  her  by  the  privateer,  sub-   MORAif.: 
ject  tb  all  expenses  for  the  support  of  the  negroes^  and  -— >^-.«**<^ 
such  salvage  as  should  be  dccrt^  by  the  Oourt  together 
with  costs  of  suit,  and  such  damages  ais  the  Court  should 
thereafter  decree. 

J.  WooDWABD,/<?r  the  ^ppdtantf  contended  for  the  fol- 
lowing points. 

1.  That  the  antliority  to  capture  is  complete  and  the 
capture  in  all  respects  legal  and  operative. 

2.  That  it  does  not  appear  tliat  (lie  equipment  of  the 
VBjnnt  was  in  violation  of  any  law  of  the  United  States, 
or  in  such  manner  as  to  affect  the  prize  in  question. 

3.  That  there  is  error  in  the  decree  of  the  Court  be- 
iow  in  ddcreeiag  restoration  to  tlie  libellant^  Bias  Moron. 

.  4.  Tha^  should  it  be  the  opinion  of  this  Court  thai  the 
Mtria  and  cargo  are  not .  prize  of  war,  the  restoratioii 
should  be  subject  to  a  salvage  to  the  captors  ; 

And  submitted  the  case  to  the  Court,  upon  the  follow- 
ing written  argument. 

in  this  case  the  Appellant  will  not  controvert  the  jti« 
risdiction'of  the  Court  to  enquiie  as  to  the  commission 
or  a^uthority  under  which  the  privateer  acted,  but  will 
content  himself  t|ith  shewing  that  for  all  iht  purposes  ot 
thb  case  the  commission  is  regular. 

There  are  no  appearances  which  justify  a  presump- 
tion of  fraud  on  the  face  of  the  commission.  The  Court 
will  inspect  it 

Th^  district  Court  agrees  that  if  the  case  stood  on 
this  point  alone  it  would  be  left  to  the  foreign  tribunal. 
The  official  sigoaiures  are  proven^    The  commission  bs^ 
VOI^IX.  « 
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TUfi  ihg  fhns  established^  Jthis  Court  will  not  go  into  a  qnes- 

BRIO  ^011  of  regularity  which  may  or  may  not  be  material  ac« 

4I.ERTA  cording  to  the  local  usage  in  tlie  French  ports  as  to  issu- 

4k  CABoo  ing  or  using  those  commissions. 

BXAS  It  appears  by  the  captain's  petition  to  the  collector^ 

HOBAir*  which  is  sworn  to,  that  he»  the  captain  of  the  L^Eptne^ 
1  was  tried  at  New  Orleans  on  this  transaction  as  a  pir>ite^ 
and  I  think  the  presumption  must  be  that  he  was  acquit- 
ted; The  validity  of  his  commission  must  have  been 
passed  upon»  on  this  trials  (pr  if  he  acted  without  com- 
mission he  was  a  pirate.  He  cannot  be  looked  upon  as 
apirate>  because  he  has  acted  openly  under  the  authori- 
ty of  at  least  a  regularly  executed  commission^  and  in  full 
communion  with  the  consul  of  his  own  nation  at  New 
Orleans.  If  not  a  pirate  he  was  a  legal  raptor  as  far  as 
rcs]>ccts  the  commission.  But  it  is  said  that  tlie  equip- 
ment of  the  L'Epinoy  by  force  of  which  she  made  the  cap- 
ture^  in  question  was  contrary  to  tlie  laws  of  the  linked 
States,  and  that  therefore  our  Courts  have  a  right  to  re- 
store the  prize.  The  inference  of  law  may  be  true»  but 
the  fact  is  not  established.  Indeed  it  might  not  be  inde- 
corous to  suppose,  from  a  comparison  of  the  testimony 
with  the  result  in  the  Court  below,  tliat  by  possibility^ 
clamor  or  prejudice,  which  too  often  insensibly  intervene 
in  such  cases,  had  not  brcn  without  their  efilect  The 
acting  consul  at  New  Orlcans.sweais  that  the  additional 
number  of  men  went  on  board  as  passengers,  that  no 
money  was  paid  to  them  and  that  if  (hey  were  to  hava 
formed  an  augmentation  of  tbe  crew  he  must  have  co-ope- 
rated. The  circumstances  corroborate  this  fact^  they 
were  for'^lgners  :  they  were  emigrants.  It  does  riot  ap- 
pear in  any  instance  that  a  i>cr»on  was  taken  on  board 
as  an  addition  to  the  crew.  There  might  have  been  a 
diflcrencr  between  the  number  reported  and  the  number 
on  board,  hut  it  i^  also  true  that  there  were  some  secret- 
fid  on  boarl  unknown  to  the  captain  until  he  got  to  sea. 
This  is  not  an  unusual  case  with  resi)ectto  such  vessels. 
Rut  the  testimony  shews  the  conduct  of  the  captain  to 
hnve  been  honorable  cm  tliis  point,  if  afXer  leaving  the  jo* 
risdictionof  the  Ilniter^  States  any  of  those  Frenchmen  had 
entered  into  the  service  as  foreigners,  this  is  a  crime  per- 
sonjil  to  theraselvoH  and  which  cannot  affect  the  privateer 
or  her  prize,  unless  by  the  captain^sonjtnalprocurement^ 
he  knowingjkhcmto  be  Mimcan  citizens.  Would  the  evi* 
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dencet  which  the  Court  will  of  course  read,  be  sufficient      the 
to  establish  the  ])enaltie8  under  the  act  of  congress  ?    If     bbio 

noty  it  will  not  be  sufficient  to  establish  the  forfeiture  of  au&kta 

vessel  and  cafgo  as  against  tiie  captors  whose  possession  &  cakg.o 
I  consider  firm  under  the  capture.    The  wbolc  conduct        v. 
of  the  captain  has  been  in  open  day  and  under  the  ex-     bla.8 

press  view  of  the  collector.    It  must  be  presumed  fair.  mobak. 

But  it  is  said  that  the  last  entrance  into  the  })ort  of 
New  Otieans  was  not  in  good  faith.  It  is  said  that,  by 
the  letter  of  instructions,  &c.  the  L'Epine  had  an  origi- 
nal intent  to  go  into  New  Orleans  to  deposit  cash  in  Uie 
banks  there.  This  intent  was  cont*n^nt  and  remote 
and  it  docs  not  appear*  that  the  contingency  n(  getting 
cash  had  happened.  But  the  original  intent  is  immate- 
rialt  provided  the  distreas  were  tlie  true  and  immediate 
cause,  I  need  not  r<frr  the  Ctmrt  to  putiiorities  under 
the  navigation  laws  nf  England  to  dmde  this  poinif  but 
if  desired  tlu^y  mn  h?  )»roduced*  Tliis  intent  might  have 
be^fu  effected  without  a  vjulati'in  of  our  laws*  as  the  mo- 
ney might  liavo  been  sent  in  without  the  vessel.  But 
this  charge  of  original  intent  is  contradicted  by  the  factf 
as  t!ie  L'iSpine  passed  frequently  with  a  fair  wind  when  she 
mtgiit  have  entered*  and  did  not*  but  kept  at.  broad  captur* 
ing  distance*  80  miles  from  the  Balize  although  there  were 
no  enemy  ships  to  prevent  her  entering  the  por(. 

If  the  Court  should  be  of  opinion,  contrary  to  the  crude 
reasoning  now  submitted,  that  the  Alertaand  cargo  ought 
of  right  to  be  restored,  then  it  appejars  to  me  that  the 
captors  are  entitled  to  salvage,  and  not  Mr;  Allen,  the 
pilot,  as  a  condition  pr(  cedent  to  the  restoration.  The 
deposition  of  Allen  himself  will  shew  that  when  he,  for  the 
first  time,  boarded  the  Alerta,  she  was  within  a  day  erf  Bar- 
rataria,  had  weathered  the  storm  of  the  26th,  was  riding 
in  a  calm  sea  at  anchf>r,  12  feet  water,  and'  the  crew 
amutting  themselves  in  catching  sea  birds,  and  supplying 
themselves  by  salting  tliem,  of  which  they  had  S4^verfJ. 
barrels.  She  had  plenty  of  provisions  at  that  time  to 
carry  her  txi  Barrataria,  and  Allen  states  that  she  could 
have  gotten  there,  but  had  a  storm  happened  he  should 
not  have  liked  to  have  risked  himself  in  her.  But  as  to 
the  L'Epine  she  overtook  the  Alerta  in  artnal  distress 
after  she  had  been  recently  cast  on  shore  and  greatly  in* 
juredf  withbuthalf  a  barrelof  breadyh^lf  a  barj;*e|of  porkj 
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tnt  for  150  slaves  and  13  other  pcrsoas,  and  indeed  the 

BBTG  L'Epine,  was  visited  by  Mr.  Martinez  from  the  Alerta 

ALFRTA  n  account  of  this  distress.    The  testimony  shews  that 

&  CARGO  slie  C3uld  not  have  reached  a  harbor  but  for  the  aid  from 

V.  the  L'Epine.    Then  'unle:-s  tlic  act  of  bringing  in  the 

BLAs  Aierta  were  piraticaU  the  L'Epine  acted  as  humanely 

MORAN.  'dni\  as  beneficialy  to  ttie  ownei*s  in  bringing  in  the  Aler- 

..  ta  as  in  any  other  case  of  salvaiece. 

There  was  no  ars:ument  on  the  part  pf  the  Appellee. 

March  10.    Msent,...ToBB,  J. 

Washington^  J.  delivered  the  opinion  of  the  Court 
as  follows : 

The  only  question  for  tlie  consideration  of  this  Court 
is,  whether  the  Court  below  had  jurisdiction  of  this  cause 
for  the  purpose  of  restoring  the  pi'operty  to  the  Libel- 
lant!  The  jurisdiction  is  asserted  upon  two  grounds. 

1.  That  the  force  of  the  privateer,  by  means  whereof 
this  capture  was  made,  had  been  increased  at  New  Or- 
leans, contrary  to  the  laws  and  in  violation  of  the  neu- 
trality of  the  IJnited  States. 

2.  Ti)at  the  commission  of  this  privateer  had  expired 
before  the  capture  was  made* 

As  this  Court  is  satisfied  with  tl)e  sentence  of  the 
Court  below  upon  the  first  ground  of  jurisdiction,  the 
opinion  will  be  confined  to  that  point.  The  general 
rule  is  undeniable,  that  the  trial  of  captures  made  on  the 
high  seas,  .;7cr£  bellif  by  a  duly  commissioned  vessel  of 
war*  whether  from  an  enemy  or  a  neutral,  belongs  ex- 
clusively to  the  Coui*ts  of  that  nation  to  which  the  captor 
belongs.  To  thi^  rule  there  are  exceptions  which  are 
as  firmly  established  as  the  rule  itself.  If  the  capture  be 
made  within  the  territorial  limits  of  a  neutral  country 
into  wLich  the  prize  is  brought,  or  by  a  privateer  which 
had  been  illegally  equipped  in  such  neutral  country,  the 
prize  Coui'ts  of  such  neutral  country  not  only  possess 
the  power,  but  it  is  their  duty  to  restore  the  property  so 
Illegally  captured  to  the  owner.  This  is  necessary  tc 
the  vindication  of  their  own  neutrality. 
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A  iieutral  nation  may^  if  so  dia^OBed^  without  a  breach  thb, 

of  her  Jieatral  character^  grant  permission  to  both  belli-  brig 

gerents  to  equip  their  veraels  of  war  within  her  territo-  ai^ta 

ry«    But  without  such  permission  the  subjects  of  such  &  cargo 

belligerent  powers  have  no  riglit  to  ^uip  vessels  of  war»  v» 

or  to  increase  or  augment  their  force,  either  with  arms  blas 

or  with  men,  within  the  territory  of  such  neutral  nation,  moran. 

Such  unauthorized  acts  violate  her  sovereignty  and  her  — — — * 
rights  as  a  netitral.  All  captures  made  by  means  of 
such  equipments  are  illegal  in  relation  to  such  nation, 
and  it  is  competent  to  her  Courts  to  punish  the  offenders, 
and,  in  case  the  prizes  taken  by  her  are  brouglit  infra 
prasridia,  to  order  them  to  be  restored. 

These  principles  are  believed  to  be  fully  warranted  by 
flie  general  law  of  nations,  by  the  decisions  of  the  Courts 
of  this  country,  and  by  the  laws  of  the  United  States. 
By  the  act  of  June,  1794,  the  enlisting,  within  the  terri- 
tory of  the  U.  States,  persons  to  serve  as  soldiers  and  ma- 
rines on  board  of  any  vessel  of  war  or  privateer  in  the  ser- 
vice of  any  foreign  state,  with  the  exception  of  the  subjects 
of  such  foreign  state  transiently  witliln  the  United  States; 
the  fittingout  and  armyig  any  vessel  in  the  service  of 
a  foreign  "(frince  or  state  at  war  with  any  other  nation 
which  is  at  peace  with  the  United  States ;  anil  the  in- 
creasing or  augmenting  the  force  of  any  armed  vessel  of* 
war  in  smch  foreign  service,  by  adding  to  the  number  of 
her  guns,  and  the  like;  are  declared  to  be  offences  against 
the  United  States,  and  are  punishable  by  fine  and  im- 
prisonment;  and  the  7th  section  of  the  law  provides  for 
the  detention  of  all  such  vessels  as  have  been  so  fitted 
out,  or  as  have  so  increased  or  augmented  their  force, 
together  with  such  prizes  as  they  may  have  made,  in 
9rder  to  the  execution  of  the  prohibitions  and  penalties 
j^k'escribedby  that  act,  and  to  the  restoring  of  such  prizes 
in  cases  where  restoration  shall  have  been  adjudged.    ' 

Thus,  if  there  were  any  doubt  as  to  the  rule  of  the 
law  of  nations  upon  this  subject,  the  illegality  of  equip- 
ping a  foreign  vessel  of  war  within  the  territory  of  the 
United  States,  is  declared  by  the  above  law ;  and  the 
power  and  duty  of  the  proper  Courts  of  the  United 
States,  to  restore  th''  prizes  toade  in  violation  of  that  law, 
is  clearly  recognized^ 
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THii         But  it  is  insisted  f^r  the  claimant  in  this  case,  that  thf 

BRIO      persons  taken  on  boai*d  at  New  Orleans  by  the  captaia 

AiiBHTA   of  the  privateer*  formed  no  part  of  the  crew  at  the  ti'iie 

{c  CAUGo  ttio  privateer  left  that  port,  but  that  they  were  received 

r.        merely  as  passengers ;  that  they  were  emigrants  from 

BLAS      other  nations,  and  not  citizens  of  the  United  State**  |  and 

iioRAN.    tkattbeir  subsequent  change  of  character  from  passengers 

-——.—.  to  crew,  cannot  attach  any  crjme  to  the  captain  of  the 

privateer  under  the  laws  of  the  United  States*  or  affect 

las  right  to  the  prizes  wliich  he  might  afterwards  make 

on  the  high  seas* 

This  argument  is  unsupported  by  the  facts  proved  in 
the  cause.  It  appears  that  capt.  Batigne  proposed,  in 
the  first  instance  to  the  collector  of  the  port  of  New  Or- 
leansy  to  take  tm  board  ten  passe/igers  for  France*  pro- 
vided he  should  be  permitted  to  do  so*  and  that  he  niter- 
wards  stated  to  the  collector  that  as  there  was  some  diffi- 
culty in  obtaining  such  permission  he  should  de<:Une  ta- 
king them.  Qut  what  places  this  sul\ject  beyond  nil 
dbubi  is*  that  it  appears  from  some  of  the  ship's  papers 
of  the  privateer  that  advances  were  made  to  these  all^g- 
ed  passengers  with  a  deduction  of  3  per  cent  for  the  isa^^ 
rine  invalids  agreeably  to  the  Ordinances  of  France*  and 
the  role  cT  equipage  contains  the  number  of  prize  shares 
oppohiito  to  their  names.  These  facts*  being  unexplain- 
ed by  any  testimony  in  the  cause  which  deseri'es  to  be 
respected*  leave  no  doubt  that  the  persons  taken  on 
board  at  New  Orleans  were  engaged  originally  as  an 
addition  to  the  crew  of  the  privateer.  Some  of  the  per- 
sons so  enlisted  are  proved  to  be  native  citizensx;  others 
were  residents  domicile<l  in  New  Orleans*  some  witli  and 
others  without  families ;  and  others  again  were  slayes 
belonging  to  the  citizens  of  titat place*  who  ap|)ear«to  nave 
been  seduced  from  the  service  of  their  masters.  It  i^ 
quite  immaterial  whether  the  persons  so  enlisted  wpra 
native  American  citizens  or  foreigners  domiciled  with- 
in the  United  States;  since  neither  the  law  of  na- 
tions nor  the  act  of  congi*ess  recognizes  any  distinction 
except  in  resjiect  to  subjects  of  the  state Jn  whose  service 
they  are  so  enlisted*  transiently  within  the  United  States  ; 
and  it  may  well  be  doubted  whether  this  exception  in  the 
act  of  congress  wa^  not  virtually  repealed  by  the  non- 
intercour^  law.    But  it  appears  that  some  of  these  per- 
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tons  were  emieranta  from  Cuba^  and  were^  at  that  time>      the 
residing  and  domiciled  io  Mew  Orleans.  bbio 

▲LEBTA 

It  is  next  contended  onbebalf  of  the  Claimant,  that^in  Ik,  cabgo 
caise  the  Court  should  aflSi-m  the  decree  directing  resti-       v. 
tution,  it  ought  to  be  done  upon  tlie  condition  of  the  Li-     buls 
bellant  paying  salvage,  not  to  the  captain  of  the  gun-  -mobait. 
boat  who  furnished  the  Alerla  with  provisions  'and  con-  ■       i       ■■ 
ducted  her  to  New  Orleans,  but  to  the  privateer. 

This  claim  is  entirely  inadmissible.  Salvage  is  allow- 
ed as  a  reward  fur  the  meritorious  conduct  of  the  salvor^ 
and  in  consideration  of  a  benefit  conferred  on  the  per- 
son whose  property  he  has  saved.  >Vliat  are  the  pre- 
tensions of  captain  Batigne  to  the  reward  he  claims  ? 
He  fits  out  his  ypaael  at  New  Orleans  in  contravention 
of  the  law  of  nations  s(nd  of  ^e  United  States  i  and  find- 
ing on  the  hi^b  seas  a  vessel  and  cargo,  belonging  to  the 
subjects  of  a  nation  at  |)eace  with  the  United  States,  with- 
in a  short  distance  of  the  Havanna,  her  port  cf  destina- 
tion, be  employs  the  force  thus'illegally  taken  on  board 
to  make  prize  of  both  vessel  and  cargo,  and  tnki ng  her 
out  of  her  course,  he  conducts  her  towards  the  Balize, 
near  to' which  she  is  found  by  captain  Allen  in  disti-ess 
in  consequence  of  a  severe  gale,  to  wl^ich  she  bad  been  ex- 
posed, and  of  the  want  of  provisions.  Her  wants  beiug 
relieved  by  that  officer,  he  conducted  her  in  safety  to 
New  Orleans.  Nothing  could  bQ  more  remote  from  the 
intentions  of  the  captain  of  the  privateer  than  to  render 
a  service  to  this  ship  and  her  cargo..  So  far  fro;n  it,  he 
conynitted  an  unwarrantable  spoliation  of  the  cargo  by 
selling  fourteen  of  tlie  slaves,  part  thereof,  to  aa  Ameri- 
can whom  he  met  at  sea ;  and  ho  most  certainly  int^ded 
to  have  smuggled  the  residue  of  the  slaves  into  Grand 
'i'erre  or  some  other  part  of  the  coast,  and  there  to  have 
disposed  of  them.  It  would  ill  become  any* Court  of 
justice,  and  much  less  an  American  Court,  to  bestow  a 
reward  on  a  person  who  had  thus  violated  the  lawd  of 
the  United  .States  in  one  instance,  and  meditated  a  vio- 
lation of  them  ;>^..dnother :  and  it  would  be  still  worse  to 
give  such  reward  at  the  expense  of  the  injured  Spaniard* 

Upon  the  whole,  it  is  the  opinion  of  tliis  Conrt  that 
4he  sentence  Bppi&aled  from  ought  to  be  affirmed  with 
Qosts. 


SOS  SUPREME  COURT  U^  S. 

1816.  THE  OROTIUS9  Shbafb,  mastbb 


ih  order  to       THIS  case  was  coiitinaed  from  last  term,  for  furthei' 

SStti^toie  P"^f>  C'®^  ^^>  ^^  ^»  1^*  *^)  *^^  ^**  "^^^  submittodi 
•a  iMQid  be  upon  the  farther  proof  produced^  without  argument. 

done  indieative 

to Mize mdto     WASHiirGTOir^  J.  delirered  the  opinion  of  the  Court 

reubatprize;  aS  folloWS  : 

kwaiffioieDtif 

inch  intentioa  ^  , 

b  lairij  to  be  This  case  comes  before  tlie  Court  upon  an  ord6r  for 
IJ^^J^™  further  proof,  ma^e  at  the  last  session  in  relation  to  the 
the  captor,  validity  of  the  alledged  capture  of  this  vessel.  The 
master,  the  mate  and  two  of  the  seamen  of  the  Grotiucif 
in  answer  to  sonui  of  the  standing  interrogatories,  swore, 
thatth^y  did  not  consider  the  ship  to  have  been  seized 
as  prize,  and  that  the  young  man  who  was  put  on  board 
by  Odiorne,  the  captain  of  the  privateer,  was  received 
and  considered  as  a  passenger  during  the  residue  of  th6 
voyage,  l^he  deposition  of  Vcrt/f  the  alleged  prize- 
master,  was  taken  and  read  in  the  Court  beiow^  in  whicb 
be  swore  that  he  was  present  at  the  capture ;  that  Sheafi^ 
the  master  of  tlie  Grotius,  was  ordered  to  go  on  board 
the  privateer  with  his  papers,  and  that  he,  Very,  was 
directed  by  captain  Odiorne,  in  the  presence  of  Sbeafe^ 
to  go  with  the  prize,  as  prize-master,  and  to  permit  the 
captain  of  the  Grotius  to  keep  possession  of  the  ship's 
papers  and  to  navigate  her  into  port  That  he  accord- 
ingly went  on  boani  as  prize-master  taking  with  Uin  a 
copy  of  the  privateers  commission  and  also  written  in- 
structions from  captain  Odiorne  for  his  own  conduct 

The  deposition  of  Very,  though  irregularly  taken  iii 
that  stage  of  the  cause,  was  nevertheless  calculated  to 
i^aken  tiie  preparatory  evidence  in  relation  to  this  con-^ 
tested  fact,  and  to  jpoiot  out  the  propriety  of  a  further  in- 
vestigation. The  evidence  of  this  witness  lost  much  of 
its  weight  fr6m  the  circumstance  that  his  letter  of  in- 
structions was  not  annexed  to  his  deposition,  or  made 
an  exhibit  in  tlie  cause.  It  was  pro}>er  that  this  omis- 
sion should  be  supplied  by  the  captors,  if  it  could  be  done^ 
and  that  they  should  have  an  opportunity  to  fortify  the 
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CTidence  of  Very,  if  in  their  jwwer  to  do  so.  For  these  the 
reasons  the  order  for  fui*ther  proof,  was  extended  as  oKoTirsy 
well  to  the  (raptors  as  to  the  Claimants.  tJndcr  ihb  or-  ."^i-  bafe, 
^r  the  captors  have  exhibited  an  attested  copy  of  the  mister* 
wri^n  instructions  to  Very,  bearing  dato.  tfic  29th  of  —  —  ■  ■■ 
Jqly,  1813.  They  inform  him  that  he  is  pnt  on  board 
tho  Grotius  and  direct  him  to  proceed  in  the  sliip,  and^ 
on  his  arriTal,  to  report  himself  to  the  agent  of  the  pri- 
vateer who  .would  take  such  measures  as  he  might  deem 
necessary ;  Aat  he  is  not  to  take  charge  of  the  vessel, 
but  is  to  allow  the  captain  to  take  her  into  any  port  in 
the  United  States  ho  might  see  fit  The  authenticity  of 
this  paper  is  ascertained  by  the  afiidavit  of  the  prize 
agent  of  the  privateer,  in  which  he  swears  that  the  origi- 
nal was*  delivered  to  him  by  Very,  on  his  arrival,  as 
containing  his  orders,  and  that  it  has  remained  ever 
since  in  his  possession.  'XHie  deposition  of  Very  has 
not  been  tak§n  under  the  order  for  further  pi*oof,  but 
tlie  omission  is  accounted  for  by  the  prize  agent,  who, 
in  his  affi^avit^  swears  that  Very  was  captured  en  a  sob-' 
sequent  voyage,  and  had  hot  since  returned  to  the  Uni- 
ted States.  Under  these  circumstances,  the  Court  feeb 
no  difficulty  in  receiving  bis  deposition'originall>  taken 
in  the  Court  bdow.  In  addition  to  the  letter  of  instruc- 
tions to  Very,  the  collector  of  tlie  port  of  Portsmouth 
has  furnished  an  exti*act  from  the  journal  of  the  priva-* 
teer,  kept  on  that  cruize^  which  states  **  that  on  the  30th 
«« of  July,  1813,  the  Grotius  iTas  boarded,  and  after  an 
<<  examination  of  her  papers,  a  prize-master  waa  pat  on 
«'  board  of  her,  and  she  was  ordered  to  the  first  port  in 
<«  the  United  States.*' 

This  documentary  evidence  is  further  supported  by 
the  deposition  of  Mr.  Wardwdl,  the  surgeon  of  the  pri- 
vateer, who  swears  that  captain  Odiorne  informed  the 
master  oi  the  Grotius,  after  he  had  come  on  board,  that 
he  should  make  out  a  copy  of  his  commission  and  sliould 
put  a  prize-master  onboard,  to  whom  he  should  gl^t) 
orders  to  suffer  captain  Sheafe  to  conduct  bis  ship  into 
any  port  of  the  United  States  he  sliould  think  fit;  that 
he  would  be  further  instructed  to  report  to  the  custom 
bouse  on  his  arrival,  and  to  inform  the  agent  of  the  pri- 
vateer of  his  arrival.  That  a  prize-master, /named 
Very,  was  accordingly  placvd  on  boai*d,  with  instructions 
and  a  copy  of  the  commission.  This  witness  being  ex- 
VOL.  IX.  47 
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THB      umined  as  touching  bis  interest  in  this  cause,  s\veav§ 
OBoTiusy  that  he  has  none,  having  for  a  valuable  consideration 
^nKAFEf   assigned  all  his  interest  in  the  prize  to  the  owners  of 
MA8TE1I*  the  privateer.    .The  only  evidence  given  by  the  Ciai- 
•.—  mants  under  the  order  for  further  proof  is  the  deposition 
of  John  dc  Foi'estand  the  affidavit  of  captain  Sheaf^v 
^\hich  corresponds  >%ith  his  answers  to  tlie  standiog  in- 
terrogatories;  and  in  addition  thereto  he  contradicts 
the  roalerial  parts  of  Wardwell's  testimony.    De  For* 
rest  was  a  passenger  on  board  of  the  Gr-jtiusy  and  ho 
swears  that  Vtfy  exercised  no  authority  whatsoever  on 
board  thatship,  but  was  considered  and  treated  as  a 
passenger. 

Upon  th  is  evidence  and  the  answers  tq  the  standing  inter- 
rogatories) the  cause  is  now  to  be  decided  ;  and  the  only 
question  is  whether  the  grotius  was  in  fact  seized  as 
pri^e  of  war.  When  the  facts  are  ascertiAied  tlierecan 
be  very  little  doubt  what  constitutes  in  law  a  valid 
seizure  as  prize.  It  is  clear  that  some  act  should  be 
done  indicative  of  an  intention  to  seize  and  to  retain  as 
prize  ;  and  it  is  always  sufficient  if  such  intention  is 
fairly  to  bo  inferred  from  the  conduct  of  the  captor. 
Now  in  tills  case,  the  evidence  of  Very  and  of  Ward- 
mdlf  proving  tliat  captain  Sheafe  was  distinctly  inform- 
ed that  hisship  woulti  be  sent  in  as  prize,  is  corrobora- 
ted by  the  written  instructions  to  the  former,  which  he 
delivered,  on  his  arrival,  to  the  prize  agent,  and  by  the 
journal  of  the  privateer,  botJi  of  which  documents  cor- 
respond with  the  evidence  of  those  witnesses.  The  for- 
mer of  these  documents,  written  at  the  time  when  Very 
was  apiiotnted  the  prize-master  as  he  states,  imports  a 
dear  declaration  of  the  intention  of  captain  Odiqime, 
and  liaving  been  deposited,  with  the  prize  agent  inim^<- 
diately  on  the  arrival  of  the  Grotius,  it  cannot  be  pre* 
sumed  to  have  been  fabricated  to  serve  the  purpose  for 
which  it  is  now  used. 

Although  the  instructions  do  not  call  Very  prize-mas- 
ter by  name,  yet  they  contain  other  equivalent  expree- 
sioDs ;  for  if  he  was  put  on  board  merely  as  a  passen- 
ger, what  had  he  to  do  with  reporting  the  vessel,  on  her 
arrival  to  the  collector,  and  particularly  to  the  prize 
agent? 


FEBRUART  TERM  1815.  S71 

Theevideiite  then  on  tlie  partof  tlie  captor  vnmlA  be      the 
quite  sufficient  to  establish  the  fact  of  a  valid  capture  if  grotivs, 
it  stood  uncontradicted.    The  only  pofritive  evidence  shkave> 
against  it,  is  the  deposition  of  Sheafe,  which  is  in  direct  masteb. 
opposition  to  tliat  of  Wardwell  and  Very.    He  swears     ■ 
that  Odiome  represented  himself  in  the  Arst  instance  as 
the  commander  of  a  British  privateer/ and  as  such 
threatened  to  put  a  prize-master  on  board  and  send  him 
into  Halifax.    That  he  afterwards  avov^ed  his  real  cha- 
racter, after  which  he  never  spi^ke  of  putting  a  prize- 
master  on  board,  but  merely  i*equested  him  lo  receive 
Very  as  a  passenger.    He  says  that  the  first  con ver^tioin 
when  Odiome  spoke  of  putting  a  prize-roaster  on  board 
took  place  in  the  cabbin  when  Wardwell  was  present ; 
that  fhe  latter  conversation  was  on  dock  when  ho  was 
not  present 

Wardwell  is  equally  positive.  He  swears  that  after 
f*aptain  Odiome  had  disclosed  his  real  character,  be 
told  Sheafe  tbathe  should  put  a  prize-master  on  board, 
and  send  him  into  any  {lort  in  the  United  States  he  might 
chuse,  adding  that  he  roiglit  as  well  be  prize  to  the  pri- 
vateer as  he  seized  by  the  govcmmeilt  of  the  United 
States  on  his  arrival ;  to  which  captain  Sheafe  assented. 
He  fuKher  swears  that  captain  Odtome  informed  the 
captain  of  the  Orotius,  that  be  should  direct  the  prize*' 
master  to  report  himself  b  the  custom  house,  and  to  the 
prize-agent  In  point  of  credit  these  witnesses  appear  to 
be  enuau,  neither  of  tbcro  having  any  personal  interest  in 
the  dispute.  But  Wardwell  is  fully  supposed  by  Very 
and  thek*  united  testimony  ,  receives  considerable  aid 
froiv  the  instructions,  and  from  the  journal  of  the  priva- 
teer. ^^^Z.  ^^  also  supported  in  some  degree  by  the 
answer  of  Ghambersy  one  of  the  crew  of  the  Grotius,  to 
one  of  the  standing  interrogatories,  in  which  ho  states 
that  Very,  the  day  after  his  coming  on  board  of  tliat 
ship,  declared  that  he  was  put  on  board  as  prize-master. 

The  evidence  of  the  mate,  of  ^e  Forest,  and  of  Prince, 
is  entitled  to  veiy  little  weight,  because  the  two  former 
did  not  go  on  board  of  the  privateer,  and  the  latter,  al- 
though he  did  accompany  captain  Sheafe  to  the  priva- 
teer, does  not  pi'ctcnd  that  I19  heard  any  conversation 
between  him  and  captain  Odiome^  and  being  a  common 
seamen  it  is  unlikely  that  he  should  have  been  admitted 
into  their  company.    The  evidence  of  these  persons  as 


$79  SUPREME  COURT  U.  S: 

THC      to  tbe  unassuming  conduct  of  Very  whilst  on  board  ttie 

PR0TIUS9  Grotius.  from  wliicli  they  inferred  that  he  was  thero 

SHEAFEy    merely  as  a  passenger,  is  entirely  consistent  with  the 

MASTER,  arrangement  proved  to  ha^e  been  made  on  board  of  the 

— — —  privateer  that  lie  wtts  not  to  interfej  e  in  the  navigation 

o(*  the  vessel. 

Upon  the  whole  it  is  the  opinion  of  a  majority  of  the 
Court  that  the  validity  of  the  capture  of  the  Grotius  as 
prize  of  war  is  sutticirntly  estiblislied  by  the  evidence, 
and  the  captaiii  having  ac^quiesced  in  the  subsequent  ar- 
rangement as  to  the  mode  of  sending  in  the  vessel,  she 
ought  to  have  been  condemned  to  the  use  of  the  captors. 

Tbe  decree  of  the  Circuit  Court  condemning  tbe  ship 
Gmtius,  &r.  to  tlie  United  States  is  reyei*8cd;  and  the 
Court  proceeding  to  give  such  decree  as  the  said  Circuit 
Court  ought  have  given,  it  is  further  decreed  and  order- 
ed that  the  said  ship  be  condemned  as  lawful  prize  tq 
the  captors. 


1813.  GETTINGS  v.  BURCH'S  Admiwistbatix. 


Sc"o^w»  THIS  was  an  appeal  from  the  sentence  of  the  Cir- 
Cou'rt  for  Uie  cuit  Court  for  the  lUstrict  of  Columbia,  affirming  that  of 
mSiin^  in  ^'^^  Orphan's  Court  for  the  county  of  /Washington, 

the  district  nC 

Slide  ft^caJTse     ^"  theJ3th-of  February,  1813,  the  Appellpe,  Jane 

•gSn^tUj^uJ^BurcIs  filed  in  the  Orphan*s  Court  a  petition  or  libel 

r^\^  ^^^"  ^^^*'"A^  f"''^^*  ^^^^  ^y  ^^  "'*<'^*'  ^f  that  Court  on  the  11th 

iTnTwTrhiJinat  ^^  J""^*  ^^^^f  the  pi-opcHy  of  the  deceased  in  her  hands 

beer*  denied  by  was  delivered  to  tlic  Appellant  who  had  become  one  of 

;j*;j?"hereJ^  '**^^"^* tics  in  the  administpation  bondin  the  yearl805» 

no  eviiiencc  in  and  who  obtained  an  order  of  that  Court  to  sell  the 

Jl^j^^^^^s  same.    That  he  had  made  no  return  of  sales/nor  rcB- 

tbatausucr     ^^^^^^  any  account  of  his  proceedings,  but  still  has  the 

properfy  in  his  possession,  consisting  of  a  negro  woman 

and  her  four  children ;  and  praying  that  the  property 

may  be  re-delivered  to  her,  she  having  been  appointed 

guardian  of  the  infant  children  of  the  deceased^  and  be« 
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ing  ready  to  give  good  security  to  indemnify  the  Appel-  GEXxiAas 
lant  against  his  responsibility  on  her  administration        v. 
bond,  and  to  jmy  him  any  monies  lie  may  have  paid  on    burcu. 
ber  account  as  admiQistratix.  — — 

A  citation  Iiaving  be«n  issued,  tlie  Appellant  appeared 
and  filed  his  answer,  in  which  he  says  that  in  pursuance 
of  the  order  of  the  Court  lie  duly  sold  the^pnipei-ty,  and 
is  ready  to  account  fur  the  proceeds. 

It  does  not  appear  by  the  record  that  any  fo\'nial  re- 
plication in  writing  w;\h  filed  to  this  answer ;  and  that 
circumstance  seems  to  have  jiassed  unnoticed  in  t>ie 
Courts  below,  and  the  cause  was  tried  without  any  ob* 
jcction  having  been  made  on  that  ground* 

Upon  the  trial  of  the  cause  in  the  Orphan's  Court  tlic 
judge  ordered  ano  decreed  that  the  Appellant  should  de- 
liver up  the  property  to  the  Appellee,  upon  her  paying 
him  certain  sums  of  money  which  he  had  paid  for  her 
as  administratrix.  The  record  docs  not  show  what  evi- 
donee  was  before  tlie  Orphan's  Court  respecting  the  sale 
of  the  property  by  Gettinga. 

Upon  the  appeal  to  the  Circuit  Court,  the  sentence  of 
the  Orphan's  Court  was  affirmed. 

The  case  was  argued  by  JoNKSffor  ilic  JippeUuntf  and 
by  F.  S.  Key, /or  tAe  Appellee,  in  Ihc  absence  of  the  re- 
porter. 

Febniary  23d.    Msent. ../lono,  J. 

Marshall,  CA.V.  ordcicd  the  following  decree  to  be 
enrolled : 

This  cause  came  on  to  be  hoard  on  the  transcript  of 
the  record  of  the  proceedings  of  the  Orphan's  Court  for 
the  county  of  Washington^  and  of  the  Ciiruit  Court  for 
the  said  county,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  the  opinion  of  this  Coui*t  that 
Ac  decree  of  tlie  Orphan's  Court  for  the  county  of 
Washington,  ordering  the  said  Kenzy  Gettings  to  deli 
vcr  to  the  said  Jane  Burch,  as  administratrix  of  Jesse 
Burch,  decefoed^  the  slavcf«  in  tlic  said  decree  mention- 
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cn^TTiBTOS  ed,  wlien  the  petitioner  had  not  by  replication  denied 
V.       tlie  answer  of  the  DpFendant,  in  which  lie  states  a  sale 
BURCii.    of  the.9aid  slarcs  in  pursuance  of  an  order  of  the  said 
'  Orphan's  Court,  -and  without  receiving  any  evidence 
that  tlic  said  shivcs  were  not  sold,  or  that  they  remain 
still  in  ]908ses8ion  4if  tlie  said  Defendant,  is  erroneous, 
and  that  the  decree  of  the  Circuit  Court,  aft^rming  the 
same,  is  also  erroneous ;  and  that  the  said  decree  of  af- 
firmance ought  to  be  reversed  and  annnlled,  and  the 
cause  remanded  to  the  said  Circuit  Court  with  direc- 
tions to  reverse  the  said  Aocjrce  of  the  said  Orplian^s 
Court,  and  to  remand  the  cause  tjo  the  said  CuuK  that 
further  proceedings  mfty  be  had  therein  acconling  to 
law.    All  which  is  ordered  and  decreed  accordingly. 


1815. 

Mvnh    10th. 


THE  UNITED  STATES 

r. 

SRTAN  AND  WOODCOCK, 

(Gamisliees  of  HcndricksatLj 


4bsenl.«..T3DD,  X 
lu  5th  Hto.        ERROR  to  the  Circuit  Court  for  the  district  6t 

nf  t!ic   3il   ok 
^larth,    1707, 

p^inK  n  prioiT-  This  was  an  attachment  of  the  elTects  of  Hendrick- 
to  u>rtJnit^s^'i>  ft  bankrupt,  in  tlie  hands  of  bte  assignees,  Bryan 

.Statcn   out  oTaud  WoodCOCk. 
th».   efu'cU   of 

«iMi^not  apjlir  Hcndrickson  was  surety  for#Gcbrge  Bush,  late  col* 
to  a  deiit  <iue  lector  of  tlic  customs  at  Wilmington,  in  an  oflicial  bond 
p^i^KcIt  thRt  'lated  in  1791.  Bush  died  on  the  2d  of  Fcblmary,  1797, 
«et,  aithobgii  fly  an  adjustment  of  his  accounts  at  the  treasury  in 
JJ.^J^'^^o'^rt.lSOl,  it  appeared  that  the  balance  against  him  was 

€<1  al  the  trea-  g  df^53   06. 
wxry  nnlU  after 

^«  was  j^  ^^^  Court  below  it  was  agreed  that  the  case  should 
depend  on  the  question,  ♦<  Whether,  under  the  5th  sec- 
«  tion  of  the  act  of  congress  of  March  the  3d,  1797,  the 
*f  United  States  are  entitled  to  satisfaction  of  their  de- 
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«'  luand  out  of  iho  efTects  of  the  bankrupt  Hendricksoti^  v.  states 
**  in  the  hands  of  th^  garnisheesy  as  assignees  of  the        v* 
^«  bankrupt^  prior  toi  the  claims,  or  any  part  of  them*  of    bryav 
«« other  creditors  of  tko  said  bankrupt  being  satisfied  V*  &  wood- 
cock. 

Tlie  judgment  in  the  Court  below  was  against  the — — 

United  States^  and  they  brought  their  writ  of  error. 

Wsixsy  for  the  Dtfendants  in  error. 

In  respect  to  the  priority  supposed  to  bo  established 
by  this  actf  if  it  be  considered  as  applying  to  tliis  case,  it 
will  be  a  priority  set  up,  if  not  by  an^^cx  post  facto 
law,"  by  a  retrospecUvt  law. 

Two  questions  here  present  themselves  for  considera- 
tion* 

1.  Was  congress  competent  to  enact  such  a  retrospec* 
tire  law  7 

2.  Has  9itch  a  law  been  enacted — is  the  act  of  the  3d 
of  March,  1797,  retrospective  2 

First  enquiry.  W  s  congress  competent  to  enact 
9uch  a  retrospective  law  ? 

It  has  never  yet  been  contended  that  these  prior^^ 
restf  for  support,  u)>cn  any  ancient  and  royal  groaiid 
of  prerogative.  Our  constitution  is  a  govcniment  of 
definite,  delegated  authority :  and  the  powers  notgiven^ 
behmg  to  the  people,  not  only  hy  ^lear  and  unavoidable  ^ 
inference,  but  by  ]N>9itiv^  and  express  reservation.  No 
attempt  has  yet  been  made  in  any  of  the  Courts'of  the 
United  States,  (o  set  up  this  claim,  upon  the  ground  o^ 
prerogative.  Congress  have  considered  it  as  not  rest- 
ing upon  that  ground ;  or  they  would  have  deemed  it 
uif  iccessai-y,  to  make  statut'iry  provisions  upon  tlie  sub- 
ject. It  has  been  decided,  tliat  they  hsve  the  power  to 
osiabltsh  a  fair  priority,  in  behalf  of  the  t^vemment. 
Tliey  have  the  power  to  impo<ie  and  ccUcct  taxes  ;  and 
it  is  certainly  their  duty  to  provid**  for  their  faithful  col- 
loction  and  payment  into  the  public  trensmy.  A  faijf* 
priority  has  been  Cfmsidercd,  if  not  ab.solutcly  *<neces- 
aary,'^  at  least,  «  conducive**  to  this  end ;  andthc  po^er 
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V.  STATES  to  establish  it,  consequently  given  expressljt  hj  thtf 
V.        clause  in   the '  constitution^   emphatically  termed  the 
BBTAK    «  sweeping  clause.^ 

(k.  WOOD- 

COCK.  Had  the  constitution  omitted  this  clause^  stilly  it  would 
I  se^m,  for  the  fair  and  legitimate  execution  of  the  pow- 
ers expressly  delegated,  that  there  would  be,  from  necessi- 
ty,  conferred  tlic  right  to  exercise  any  means^  for  that 
purpose,  that  were  "  proper  and  necessary.'*  To  give 
body  and  substance  to  this  abstract  right ;  to  bring  this 
latent  power  into  light,  and  to  demonstrate  its  existence, 
as  well  as  its  proper  form  and  proportion;  to  show  itf 
in  the  constitution,  to  the  eye,  what  it  is  in  perfect  rea- 
s<m,  it  is  deci.ired  that  congress  shall  •  have  power  <<  to 
make  all  tows,"  not  that  they,  in  their  good  pleasure, 
with  a  discretion  that  acknowledges  neither  guide  nor 
I'estraint,  not  to  make  any,  and  every  sort  of  law  they 
may  chuse,  in  furtherance  of  any  special  power,  but  only 
those  **  which  shall  be  nbcbssarY' and  proper^  carrf- 
vig  inlo  execution  the  foregoifig  powers  vested,  iy  this  con- 
stitutidn,  inifte  government  of  the  United  States,  or  in  any 
departttient,  or  officer  tliererf.** 

An  act  which  cannot  be  traced  up  to  any  original^ 
nor  yet  to  this  secondary  power,  in  the  constitution, 
liroceeds  not  from  it.  and,  of  course,  partakes  not  of  the 
character  of  law.  An  act  declaring  itself  to  have  pro- 
ceeded from  the  secondary  power,  which  shall  be  mani- 
festly improjier  and  unnecessary,  or  either,  cannot  have 
emanated  from  that  power ;  and  is  both  a  stranger  and 
anenemy  to  the  constitution. 

The  limitation  upon  the  secondary  power  was,  ori^ 
giually,  of  a  more  striking  and  inxposing  character  than 
it  now  appears,. bince  the  adopition  of  the  amendments 
to  the  constitution.  Most,  if  not  all,  of  the  high  and 
important  privile^s,  frnced  about  by  those  amendments, 
owed  their  security  and  protection,  previous  to  the 
adoption  of  these  amendments,  to  thes&  two  talismanic 
wonls,  if  I  may  use  the  term.  Without  some  restraint 
imposed  upon  this  secondary  power,  most  probably  the 
means  to  effect  a  lawful  purpose  would  have  been  what 
congress  pleased  to  make  tlieni.  An  unlimited  power 
over  the  means  of  accompllsliing  a  proper  end,  would 
ksLYo  been  as  terribly  pernicious  in  politics  as  in  moralst 
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it  Tvoold  have  been  not  even  a  new  mode  of  despotism,  v.  state! 
Nothing  in  the  constitution  could  have  8ta}'«d  its  mons-        v. 
ttouB  course.    It  mighty  and  probably  would  have  crush-    bbtai? 
ed  beneath  it,  in  its  destructive  pVogr^,  every  atom  of  &  wood- 
civil  and  religious  liberty.  cock. 

Andf  further^  it  cannot  escape  our  observation  that 
the  people,  ih  their  provident  care  of  themselves,  have 
established^ certain  criterionsi  by  which  the  propriety  und 
necesrity  of  measures  shall  be  tested.  I  refer  to  the  pre- 
amble of  the  constitution^  where  the  moving  causes — ^the 
great  motives  of  estaUishiug  this  government,  are  set 
out;  and  placed,  as  it  were,  tor  guards  and  sentinels  at 
its  very  threshold. 

As  there  was,  originaHy,  no  express  provision  in  the 
constitution  destined  to  protect  the  privileges  which  are 
now  so  sedulously  guarded  by  the  amemlments,  so  is 
there  still  none  to  be  found  to  forbid  tbe  enactment,  by 
coitgre^,  of  laws  impairing  the  obligation  of  contracts^ 
or  those  that  are  MrespecUve.  To  pass  the  former 
would  not  be  ** proper,**  because  it  would  be  to  travel, a 
path  of  error,  which  the  people  have  positively  forbid- 
den their  own  state  governments  to  use.  It,  would  not 
be  **  proper/*  because  it  would  overturn  instead  of  «w- 
tablishing  justice:^*  it  would  be  to  frustrate  in  place  of 
promoting  one^'of  the  first  great  objects  of  the  people  in 
forming  this  goverment. 

As  to  reitospective  laws  we  learn,  in  our  report?,  from 
an  authority  which  has  always  been,  and  I  trust  will 
long  continue  to  be,  l*cspccted  in  this  Court  and  in  tliis 
country,  that  an  earnest,  but  unsuccessful  attempt  was 
made  in  the  convention  to  prohibit,  expressly,  to  con- 

J;ress  the  exercise  of  the  power  to  pass  retrospective 
aws,  as  well  as  tx  post  facto  law  3.  We  are  not,  how- 
ever, to  conclude,  from  the  failure  of  the  attempt  to  ex^ 
pressly  inhibit  the  exercise  of  this  power,  that  it  was 
delegated  to  congress  by  letter  or  implication.  Tbo 
convention  evidently  departed,  with  reluctance,  from 
the  great  and  noble  theory  of  government  which  they 
kept  so  steadily  before  them.  The  whole  stock  (>f  pow- 
er, they  knew,  was  in  the  hands  of  the  people— it  all 
belonged  to  them.  Their  business  was  not  to  specify 
what  they  kept  for  themselves,  but  to  particularizs  what 
VOL.  IX.  i« 
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V*  8TATB8  they  surrender  in  trusty  for  their  benefttf  to  the  goTcm- 

T«        ment     It  is  true  they  somstimts  departed  from  this 

BBTAH    rule;  as  th»y  did  when  they  prohibited  the  enictmeiitf 

&  "WOOD-  by  congre899  of  tx  jtosi  facto  laws.  They  stepped  out  of 
COCK*  the  course  wliich*  With  «ucb  wisdomy  they  prescribtd  to 
■  •  ■  themselvest  nol  so  murit  to  guard  against  the  exercise  of 
a  power  which  they  then  expressly  (fts  they  would  with- 
out itr  have  almost  as  ch*arly)  withheld^  wi  to  ohviatet 
upon  a  point  of  the  highest  interest  and  fcelingy  the  tnis- 
conceptions  of  ignorance ;  and  to  quiet  the  apprehen- 
sions and  suspicions  of  fear  and  jealousy.  The  power 
to  pass  retros(>cctlve  lawS;  then^  is  neither  expreiabf 
giveiif  nor  expressly  withheld.  When  such  acts  are, 
therefore,  passed  by  congresSf  they  mnSt  derive  their 
autiiority  from  being  «  proper  and  nectssary^*  means  to 
the  exercise  of  some  other  power  expressly  given.  Some 
such  laws,  in  given  cases^  it  is  not  denied*  may  be  com- 
prised by  this  definition ;  and  be  fairly  regarded  as  en- 
tirely constitutional.  It  is*  notwithstanding!  contended 
that  these  must  always  be  considennl  as  cases  of  excep* 
tion>  proving,  the  general  rule,  tliat  i*etrospeciive  acts 
are  not  <«  necessary  and  proper''  means  to  give  duo  ef- 
fect fo  the  powers  vested  **  hi  the  govcrnmenty  or  in  any 
department  or  oflSlcer  thereof.*'  If  congressi  thus  clo- 
thed with  every  power  that  ought  to  be  desired»  with 
abundant  means  for  a  wise  and  .provident  government 
should  fall  into  the  mistakes  of  shcu-t-sighU^  roiUif  they 
roustf  like  bim^  pay  the  forfeit  of  error^  and  the  price  of 
experience,  Itcaunitbe  **nectssar^  and  propert**  nor 
will  it  <«  establish  justiee,**  to  ti*'ausfer  to  otliers  the  con- 
.  sequences  of  their  own  improvidence.  8uch,» 'the  De- 
fendants in  this  casef  contend  would  virtually  ie  the  ef- 
fect of  retrospective  liens  and  priorities^  in  favor  of  t^o 
government,  and  at  the  expense  of  the  citizen.  The  ex- 
ercise of  such  a  power  would  overturn  all  the  rules  by 
which  men  are  gi»venied  in  calculating  the  ctmnceS  of 
safety,  and  in  ^timaiting  the  risks  of  danger,  when  they 
give  credit  to  each  other.  To  set  up  such  liens  and  pri- 
oHties  would  not  be  **  proper,^*  because  it  would  impair 
the  obligation  of  contracts  between. citizen  and  citizent 
by  rendering  unavailing  the  means  of  ensuring  theit*  ex- 
ecution. It  would  not  he  ^^ proper y'  because  It  wouldt 
be  lessening  the  security  for  private  «•  properly ^^^  if  not 
taking  it  awfty  by  undue  •«;mx:e55''  of  law.  It  is  true 
that  the  creditor^  who  docs  not  obtain  security  for  the 
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payroent  of  his  debt^  cannot  escape  the  lawrul  conse-  v.  statb^ 
quenre  of  a  subsequent  act  of  bis  debtor.    His  depen-        v. 
dence  for  safety,  in  this  respect,  is  placed  uiKin  liis    brtant 
knowledge  of  the  character  of  his  debtor,  and  upon  his  &  wooo- 
own  vigilance.    But,  most  assuredly,  he  ought  to  have     cock. 
full  reason  to  rely  that  the  cbai  acter  of  any  concern  in  — -....-.i— 
wfaicfi  bis  debtor  has  been  alr-ady  ingaged,  vvill  not  be 
changed  b>  mutter  of  subsequent  enactmeut,  so  as  toen- 
hanrtliis  risk  of  dangir  beyond  what  it  was  when  the 
debt  was  contracted.     Such  a  mode  of  legislation,  I  re- 
])cat,  would  violate  and  not  ^*  estubiish  justice  .**'  by  en- 
feebling confidence  between  man  and  man,  it  would  re- 
tard in^tfad  of"  ^* promoting  the  general  welfare:^  it 
would  •Mmpair  the  obiigation  of  contrjicts  :*'  it  would 
be  virtually  taking  away  private  «j?)*opeHy''  without 
<«  due  process  of  law.**    An  act,  then,  pmduciug  an>  of 
these  effects  could  not  have  been  ^^necessai-y  and  pro- 
per ,-"  And  is  not  warranted  by  the  constitution :  andv 
of  course,  the  Plaintiffs  in  this  ca^  are  not  •*  entitled** 
(to  Mse  the  cxpressidu  in  the  stated  case)  to  the  satisfac- 
tion they  claim  under  it. 

2.  The  Defendants  are  next  to  enquire  whether  such 
a  law  has,  been  passed :  wiiether  the  5th  section  of  the 
act  of  the  sd  of  March,  1797,  is  retrospect /e? 

If  thecto  be  any  doubt  whether  it  was  the  intention  of 
congress  to  give  to  this  art  a  retrospective  effect,  evbry 
objection  which  can  be  farrly  urged  against  its  com»titu- 
tionality  will  incline  the  Court  to  such  a  construction  as 
will  rescue  it  from  that  imputation.  The  Defendants 
insist  that  it  was  not  intended  to  have  this  effect. 

Until  this  law  was  passed  there  was  no  other  in  force 
securing  to  the  United  States  priority  of  payment^  ex- 
cept in  cases  of  custom  house  bonds  for  duties. 

The  first  act  giving  this  priority  was  passed  on  the 
31st  of  July,  1789,  (1  vol.  p.  47)  and  is  confined  to  tho 
case  of  custom  house  bonds.  The  21st  section  of  that 
act  provides  that,  <<  in  all  cases  of  insUvenejff  or  where 
<<  any  estate  in  the  havds  of  executors  or  administrators 
<<  shaU  be  imnfficient  to  pay  aU  the  debts  due  from  the  de^ 
«<  uaudf  the  debt  due  to  the  United  States  oh  ant  such 
«« BOND,  (i.  e.  for  the  payment  of  duties')  shall  be  first 
♦*  satisfied.** 
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kr«  STATES     The  next  law,  giving  priority  to  the  United  States^ 

V.        is  that  of  the  4th  of  August,  1790,  (1  vol.  p.  221.)    The 

BRYAN    45th  section  is  in  tliese  words :  «  Thai  where  any  bond 

fc  WOOD-  **for  the  payment  of  duties  shall  not  be  satisjied  on  the  day 

COCK.     ^*  ti  became  due,  the  collector  shall  Jotihwitli  cause  a  prose* 

.-.  itcution  to  be  commenced  for  tlie  recovery  of  the  money 

**  pier  eon  f -by  action  or  suit  at  law,  in  tfit  proper  Court 

**  luiving  cognizance  thercoj;  and  in  all  cases  of  insotvei^ 

*f  cyf  or  Tvhjtre  any  estate  in  the  hands  of  executors  or  ad* 

**  ministrators  shoU  be  iimMcicnt  to  pay  all  the  debts  due 

**from  the^  deceased,  the  debt  due  to  the  United  States,  oir 

«  ANY  SUCH  bond/'  (i.  c.  for  the  payment  of  dutiesi) 

<  shall  be  first  satisfied^* 

Nor  does  th&  act  of  tlie  2d  of  May,  1792,  (2  vol.  p. 
78)  ci'eate.  this  priority.  The  18th  section^  refers  to 
bonds  given  <«  for  duties  on  goods,  wares  and  merchan- 
dize imported/'  It  transfers  the  priority  of  the  United 
States  to  the  surety,  or  his  representatives,  upon  pay- 
ment of  the  debt  on  such  bond.  The  extension,  by  tliis 
section,  of  the  cases  of  insolvency  mentioned  in  the  45th 
section  of  the  act  of  4tii  August,  1790,  applies  only  to 
tiie  subject  matter  of  tiiat  section,  which  were  bonds  for 
duties.  The  same  was  the  subject  matter  of  this  sec- 
tion. 

ir,  upon  any  other  bonds  than  custom  house  bonds,  a 
priority  had  been  S'Tured  to  the  United  States,  why  was 
not  a  transfi'r  of  that  priority  pn>vided  for  in  behalf  of 
the  surety,  or  his  rcpiTsentatives,  who  paid  the  bond,  as 
well  as  in  the  case  oi'  bonds  for  duties  ? 

After  the  law  of  Sd  of  March*  1707,  establishing  a 
gcnerd  priority  in  cases  of  subsequently  contracted 
debts,  the  provisions  on  this  head  in  subsequent  acts 
assume  a  corresponding  character.  Thus  in  the  act  of 
the  2d  of  March,  1799,  section  65,  (4  vol.  p.  316)  the 
provisions  ai'e  co-extensive  with  the  then  established 
priority.  The  first  member  of  this  section  continues 
the  priority  in  respect  to  bonds  for  duties.  It  re-enacts 
in  the  same  words  the  45th  section  of  the  art  of  1790, 
(1  vol.  p.  221)  giving  that  priority.  The  next  membtsr 
of  tliis  section  is  general,  and  declares  the  liability  of 
the  representatives  of  a  debtor  if  they  pay  any  debt  in 
preference  « to  Hie  debt  or  diits  due  to  the  Vidted  States^* 
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Here  arc  no  woi'ds  like  those  used  in  the  acts  of  1789  v.  states 
gnd  ±7909  above  referred  to,  to  limit  and  restrain  the        v. 
meaning  to  any  particular  «  bond**  or  debts*    Their  li-    brtan 
ability  ronimences  u|K>n  the  payment  of  any  debt  in  pre-  &  iivoon- 
ference  «<  to  the  debt  or  debts  due  to  the  United  States  J*     cock. 

The  first  proviso  o(  this  Sfctijn  respects  bail.    The  so- — -^ 

cond  proviso  makes  a  general  regulation  in  behalf  of 
8uretie.Sy  or  their  representatives^  who  pay  the  debt  due 
to  the  United  States  upon  any  bond  «for  duties  on 
goods,  wares  or  mei*chandize  imported,  or  otlier  penal- 
ty f  and  the  cases  of  insolvency,  in  this  act  meniionedf 
are  declared  to  extmd  to  the  cases  of  assignment,  at- 
tachment and  bankruptcy. 

That  there  was  not  given  to  the  United  States  the 
priority)  except  in  cases  of  custom  house  bonds,  until 
the  act  of  1797  was  parsed,  was  conceded  by  their  coun- 
sel in  the  case  of  Fisher  and  Blight,  (%  Cranch,  362./) 

The  6th  section  of  tlie  act  of  the  Sd  of  MarcTi,  1797, 
referred  to  by  the  agreement  of  the  patties  in  this  9uit, 
as  before  mentioned,  is  in  the  following  words :  ««  JJiai 
ff  where,  any  revenm  officer,  or  other  person  hereafter  be- 
«<  coming  indebted  to  the  United  States  by  bond  or  other* 
<*  w^se,  shall  become  insolvent,  or  where  the  estate  of  any 
<*  deceased  debtor,  in  the  hands  of  exectitors  or  administra- 
^*  tors,  shall  be  insufficient  to  pay  all  tlie  debts  due  from  the 
<*  deceased,  the  debt  due  to  the  United  States  shall  be  first 
*«  satisfied ; .  and  tlie  priority  hereby  established  sliall  be 
*«  deemed  to  extend  as  wdl  to  -cases  m  which  a  debtor,  not 
*^  having  sufficient  property  to  pay  all  his  debts,  shall  make 
involuntary  tissignment  thereof,  or  in  which  the  estate 
'« and  effects  of  an  absconding^  concealed,  or  absent  debtor 
^^sfialloe  attached  by  process  of  law,  as  to  cases  in  which 
f  ^  an  act  of  legal  bankruptcy  shall  be  committed.** 

The  Defendants  insist  that  there  is  error  in  the  punc- 
tuation of  this  section ;  and  that  it  ought  to  be  read 
with  a  comma  at  the  end  of  the  second  line  (of  the  print- 
ed s^ion)  between  the  word.i  «<  person**  and  <*  hereaf- 
ter.'* It  would  then  read  «  Thxit  when  any  revenue  oM- 
cer,  or  other  person,  hereafter  becoming  indebted,**  &c. 
The  section  thus  pointed  will  establish  for  the  United 
StiAtes  a  priority  in  case  of  suftsefttenf/y  created  debtsy 
where^  1.  The  debtor  is  Insolvent.   2.  Where  he  makes 
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V.  STATES  a  volontary  assignenet)!  of  his  effectSy  not  having  snfllr. 

V.        cient  to  pay  silf  tiis  debts.    3.  Wber«  an  attadiment 

BBTAN    shall  issue  agaiiiHt  tlio  effects  of  an  absenty  abscoiiding» 

&  vooD*  or  conrcaied  debtor.    %.  Where  t]he  df^btor  shall  commit 
co€K.     an  act  of  legal  banLruptcy.    o.  ^here  his  effects,  in  the 

— ...--ip-.  hands  of  exccut«ii*s  oi  admhiistratDrSf  shaii  ntit  be  suffi- 
cient for  the  payment  of  all  his  debts.  Without  this 
latter  provision^  it  has  always  beeii  apprehended  that 
the  declared  priority  in  cases  of  insolvency  would  not 
bind  executors  and  adminiatrat^rs :  and  it  has  uniform- 
ly been  introduced  to  create  i*i  that  case^  not  a  greate r» 
but  only  an  equal  priority.  There  can  be  no  reason  for 
supimsini; '(notwithstanding  the  genei-al  words  of  thia 
member  of  the  section^  i^especting  executors  and  admin- 
istrators) that  it  was  intended  to  extend  the  priority  in 
this  case  to  debts  previoud^^  as  well  as  subsequtnUy  cre- 
ated. The  subject  matter  of  the  sectiony  with  the  punc- 
tuation we  contend  for,  must  be  considered  a-  provision 
for  debts  subsequently  contracted.  To  understand  its 
subject  matter^  other  than  is  here  insisted  upon,  is  to 
suppose  the  establishment  of  different  prionti«^s,  without 
any  reasonable  motive  or  inducement  for  discrimination. 
In  such  case  tlie  general  (retros])ertive«  as  well  as  pros- 
pective) priority  would  apply  to  thk  case  of  a  revenue 
officer,  to  the  case  of  a  deceased  debior,  and  to  the  cases 
of  voluntary  assignment,  attachment  and  bankruptcy. 
The  limited  (or  peospective)  priority  would  extend  only 
to  cases  of  persons  (other  than  :'evenue  officers)  becom- 
ing insolvent  AVhy  thb  distinction  between  the  insol- 
vent and  the  othei^  debtors?  And,  in  this  view  of  the 
sulgcqt,  what  meaning  is  to  be  attached  to  these  words^ 
<<  atid  tiie  priority  Jiercby  established,  shall  be  deeijued 
to  extend,''  &c.  ?  According  to  the  construction,  which 
\\e  oppose,  the  priority  established  by  the  previous  part 
of  the  section  was  general  as  it  respects  revenue  offi* 
cers,  and  executors  and  administrators ;  and  limited  as 
itresjiects  other  persons.  If  it  had  been  the  intention 
of  ilie  legislature  to  establish  different  priorities,  they 
would  have  negatived,  by  their  expressions,  the  indi- 
viduality of  the  priority ;  most  probably,  they  wduld 
have  said,  in  place  of  the  words  they  have  used,  <<  and 
the  priorities  hereby  respectively  established.'^  Then  if 
a  <^  revenue  officer"  assigned,  if  his  effects  were  attach- 
ed as  those  of  **  an  absent,  concealed  or  absconding 
debtor,*'  or  if  he  committed  <<  a  legal  act  of  bankrupt*^ 
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cyt'^  t^  general  priority  would  attach*    If  any  «<  otiicr  v*  states 
person**  came  within  this  description!  a  hmited  priority        t« 
would  attach.  bbtait 

&  WOOD- 

.fiut  there  is  a  still  greater  obstacle  to  remove  before  gocbt. 
the  ronstructioQ  of^  tlic  PlamtiflTs  can  prevail.  It  would  —«».—*-*- 
make  a  distlnctioiiy'  without  reason^  between  <<i*evenue 
officers^  and  custom  house  officers;  and^  indeed,  be« 
tween  '<  revenue  officei's''  and  ail  other  nominal  agents 
of  tLe  government,  i^hether  accountable  by  bond  or 
otherwise.  A  general  priority  would  attach  in  case  of 
a  •<  revenue  ofllcei*'*  oni}  }  and  a  UmiUd  priority  in  case 
of  other  receivers  of  the  public  money. 

H  cannot  %e  sdd  tliat.  *f  revenue  officers^'  comprise 
custom  house  officers.  It  is  very  true  that  money  aris- 
ing flrom  customs  constitutes  part  of  the  public  revenue. 
Nor  is  it  intend^  to  be  denied  that,  iu  strict  proprietyt 
the  collectors  of  those  customs  might  be  termed  <«  reve- 
nue officers.^  But  it  is  insisted  that  i\»c  terms  usc4 
were  not  intended  to  have  that  ttieanin&>  but  a  limited, 
appropriated  and  techaical  meaning.  It  is  believer!  tha^ 
in  no  other  sense  have  they  cvvr  been  used .  in  any  act 
of  eongress.  Had  it  been  the  design  of  the  legislature 
to  use  this  djefinitien  in  its  enlargedi  and  not  its  accus- 
tomed sense,  they  would  have  tifken  ctfre  to  have  mark- 
ed  their  departure,  from  ferroer  obfH^rvanres,  in  a  man-, 
nertbat  would  have  admitted  of  no  doubt;  in  a  way 
tnOf  that  would  have  denoted*  with  precision,  as  ecca- 
sion  might  i-equire,  the  generi&and  specific  signification 
of  the  terms.  An,dt  bf  sides,  the  li-gislatiire^  after  pass* 
ing-this  law,  have,  themsclvest  Clearly  disaffirmed  the 
construction  to  which  we  objoj^t..  by  resoilipg  again  to 
these  expressions^  and  undeviatingly  us|ngthcm  in  their 
former,  limited  and  specific  sense. 

If  the  Defendants  interpretation  of  the  words^^reve^ 
nue  officer''  is  correct,  then  the  fifth  section  will  not, 
whatever  may  be  its  proper  punctuation,  establish  a  re- 
trospective priority  in  the  case  of  custom  house  officers. 
For  jf  the  Court  adheres  to  the  existing  punctuation  of 
tlie  statute,  then  custom  house  officers  will  be  embraced 
by  that  part  of  the  section .  which  refers  to  persons  be- 
<:oming  indebted  to  the  United  States  after  the  passing 
ef  this  law;  and  the  extension  of  the  priority,  in  the 
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V.  STATES  cases  mcntionedi  in  the  latter  part  of  the  section^  will 

V.        adapt  itself  necessarily »  and  even  in  the  absence  of  ^he 

BRYAN    usual  technical  words  of  discritnination,  to  fhat  wFiich^ 

&  WOOD-  as  occasion  serves,  will  become  its  propei-  subject  naat- 

COCK,     ten    Thus,  if  the  extension  is  to  apply  to  a  revenue-  of- 

~— — -  ficer,  tl>e  priority  will  be  gcncr.-i! — rctrospe  tive,  as  well 

as  prosp^tive ;  but  if  the  extension  is  to  apply  to  ♦*  any 

othf  r  iicrson,*'  (and,  of  course,  inclucUng  custom  house 

officers)  the  priority  will  only  be  prospective. 

If  either  of  the  general  views  here  taken  of  this  sub- 
ject is  correct,  the  United  States,  in  tliis  ca^e,  are  not 
'<  entitled,  under  the  5th  section  of  the  act  of  congress/ 
<<  passed  the  3d  of  March,  1797,  to  satisfaction  of  tbeir 
«<  demands,  out  of  the  effects  of  Isaac  Hendrickson  the 
**  bankrupt,  in  the  hands  of  the  garnishees,  as  assignees 
^<  of  the  bankrupt,  prior  to  the  claims,  or  any  jiart  of 
f*  them,  of  other  creditors  of  said  bankrupt  being  saticf- 
<<  fied  ;*'  because  the  debt  due  to  the  United  States  was 
created  prior  to  the  enactment  of  that  law. 

Rush,  Mtoi-ney  Oeneralfor  the  United  States. 

The  reaitons  in  support  of  the  claim  of  the  United 
States  do  not  rest  upon  the  rights  of  prerogative,  but 
upon  the  terms  of  the  legislative  grant  It  mudt  be  ad- 
mitted that  the  legislature  had  power  to  grant  the  pri- 
ority which  is  claimed  in  the^cSise  of  public  officers;  and 
the  judgment  of  this  Court^  in  opposition  to  all  objec- 
tions Iiowever  well  stated,  has  recognized  and  establish- 
ed the  legitimacy  of  the  grant  in  every  case  of  a  public 
debtor,  whatever  migh't  be  the  origin  or  nature  of  the 
debt.  The  existence  of  the  power  is,  therefore,  no  lotig- 
cr  open  to  dispute,  whatever  speculative  doubts  may  be 
cherished  as  to. its  propriety;  or  whatever  coiitrovcrsy 
may  aris^  npon  the  case  proper  for  its  applicaton* 

But,  the  legislative  power  is  limited  in  its  exercise  by 
the  positive  provisions  of  the  constitution^  and  it  is  pro- 
vided, among  other  things,  that  congress  shall  not  pass 
an  ex  post  facto  law.  The  act  of  the  3d  of  ftf arch,  1797, 
having  been  passed  subsequent  to  the  death  of  the  coi« 
lector;  and,  of  course,  subsequent  to  the  period  of  the 
debt's  being  contracted,  the  question  is  made," whether 
thip'  act  would  not  assume  the  character  of  sm  ex  post 
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facto  lawy  if  it  were  to  be  applied  to  the  present  case.  v.  statkI 
Tbe  answer  in  the  negative  is  maintained  by  the  foUuw-        v* 
ing  general  reasons.  brtan 

&  WOOD* 

1.  In  ascertaining  the  trne  import  of  the  tenns>  ex     cock. 
post  facto,  this  Court  has  decided  tftat  thev  only  apply  —  — ^ 
to  cruninid  cases.    The  present  is  a  case  of  debt. 

2.  Laws  having  a  retrospective  effect  in  civu  cases> 
both  as  to  rights  and  remedies^  hare  never  beenf  on  that 
account  alone^  deemed  unconstitutional.  Theorectically^ 
retrospective  laws  may  sometimes  be  condemned ;  but, 
practically^  they  are  common  to  every  system  of  juris- 
prudence.  A  member  of  the  convention,  who  framed 
the  constitution  of  the  United  States^  '^  had  an  ardent 
desire  to  have  extended  the  provision  respecting  ear  ;>05^ 
facto  laws  to  retrospective  lav.s  in  general;"  but,  having 

failed  in  accomplishing  that  desire  in  the  convention^ 
when  he  became  one  of  the  ornaments  of  the  bench  of' 
the  Supreme  Court  ^f  the  United  Statues,  he  concumed 
m  the  judgment  .uat  congress  possessed  the  power  to 
pass  retrospective  acts  in  relation  to  civil,  though  not 
ex  post  facto  laws  in  relation  to  criminal  cases.-  fSee  3 
Ball.  S97.J 

It,  therefore,  congress  has  passed  an  act  which  must 
have  a  retrospective  effect,  the  Court  will  not,  merely 
for  that  cause,  declare  it  unconstitutional  and  inopera* 
tive.  Before  the  act  of  the  Sd  of  March,  ±797,  was 
passed,  congress  had  provided,  in  favor  of  the  United 
States,  for  a  priority  as  to  the  payment  of  debts  upon 
bonds  for  duties.  But  no  similar  priority  was  made  ap- 
plicable to  the  cases  of  revenue  officers  /  of  accountable 
agents ;  of  debts  on  bonds  .other  than  bonds  for  duties ; 
or  on  contracts.  These  presumed  defects  in  the  law 
produced  the  act  of  tlie  3d  of  March,  1797,  and  it  must 
be  expounded  most  liberally  to  remove  the  defects,  and 
advance  (he  remedy  in  contemplation.  With  respect  to 
revenue  officers,  it.  was  the  policy,  and  m*ist  be  taken  to 
be  the  meaning  of  the  law,  that,  when  they  prove  insol- 
vent, the  priority  shall  attach  in  favor  of  the  United 
States,  with  a  full  retrospective  effect  But  when  a 
debtor,  not  a  revenue  officer,  proves  insolvent,  he  must 
have  become  indebted  to  the  United  States  after  the 
passing  of  the  act  in  order  to  establish  the  claim  of  pri- 
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IT*  arxTEs  ority.    Such*  I  have  been  informed^*  has  been  the  coti- 
V.        structlon  in  the  Supreme  Court  of  Pennsylvania  in  a 
BRTAv    case  of  the  comroonwealthy  for  the  use  of  the  United 
4l  wood-  Statesy  against  Lewis/  the  surety  of  the  administrators 
COCK*     of  Delany^  who  was  collector  for  the  port  of  PhUadel- 
— --«-—  phiaf  and  died  indebted  to  the  United  States,  before  the 
act  of  the  3d  of  March,  1797,  was.passed.    The  provk 
sion  of  (he  5th  section  of  the  act  respecting  the  priority 
of  payment,  and  of  the  estate  of  a  deceased  debtor  in  the 
h^nds  of  executors  or  administi*ators,  was  considered, 
in  the  sfune  case,  as  a  substantive  provision,  analogous 
,  to  the  provisions  in  most  codes,  hy  which,  upon  tlie  de- 
cease of  a  debtor,  the  law  undertakes  to  class  his  debts, 
and  prescribe  the  order  of  payment ;  as,  for  instance, 
specialties  before  simple  contract  debts,  and  debts  due 
to  the  state  before  those  due  to  individuals. 

It  has  been  suggested,  however,  that  a  collector  of 
the  customs  is  not  a  revenue  officer  within  the  meaning, 
of  the  act  of  the  Sd  t)f  March,  1797.  But,  the  fact  is, 
that  the  collector  has,  peculiarly,  been  deemed  such  an 
officer^  as  well  by  practical  experience  as  under  the 
terms  of  the  act  itself.  If  the  Court  should  decide  other- 
wise, it  is  to  be  feared  that  the  security  given  would  be 
far  short  of  the  intention  and  policy  of  the  act  of  1797. 
The  government  had,  obviously,  moi*e  at  risk  upon  the 
fidelity  of  the  collectors  of  the  customs  than  upon  any 
other  class  of  revenue  officers.  That  they  are  embraced 
under  the  designation  of  revenue  officers  in  the  act,  it  is 
believed  has  been  taken  for  granted  in  the  different  Dis- 
trict and  Circuit  Courts  of  the  United  States. 

Mirch  Xith.    M$enU.,.ToBB,  J. 

LiviHGSTON,  jr.  delivered  the  opinion  of  the  Court  as 
follows : 

The  United  States  claim  a  priority  in  payment  out  of 
the  estate  of  Hendrickson  in  the  hands  pf  the  Defen- 
dants. Hendrickson,  it  appears,  was  one  of  tlie  sure- 
ties of  George  Bush,  late  collector  at  Wilmington,  who 
died  on  the  2d  of  February,  1797,  ui  debt  to  the  United 

*  Mr.  btllai,  whaarMd  tbe  cue,  hm  boea  kind  eoaotfk  to  ftfor  a» 
irlUiihe  mfbraurtkiw 


FEBRUARY  TERM  1815*  S97 

StateSf  as  appears  by  a  subsequent  adjustment  of  Iiis  u.  stated 
accounts  at  the  treasury  in  the  sum  of  3^453  dollai^  and        t. 
6  cents.    By  the  5th  section  of  the  act  of  the  3d  of    bbtaIt 
March,  1797,  under  which  this  priority  is  claimed,  it  is  &  wood- 
declared  that  where  any  revenue  officer,  or  other  per-     cock, 
son,  hereafter  becoming  indebted  to  tlie  United  States  ' 

by  bond  or  otherwise,  shall  become  insolvent,  &c.  the 
debt  due  to  the  United  States  shall  be  first  satisfied. 

The  Court  is  of  opinion  that  Ilendrickson  was  Jn- 
debted  to  the  United  States  before  this  act  passed,  that 
is,  at  the  time  of  the  death  of  the  collector,  altltough  the 
accounts  of  the  latter  were  not  settled  until  after  its 
passage;  and  that,  therefore,  the  law  which  secures  a 
priority  against  the  estates  of  persons  who  shall  there- 
after become  indebted,  does  not  apply  to  this  case.  The 
judgment  of  the  Circuit  Court  is  affirmed. 


THE  BRIG  CONCORD,  Tayxor,  master.  ijis. 


•^&5eil/.«..T0DD,  J, 

THIiS  was  an  appeal  from  the  sentence  of  the  Circuit  if  captured 
Court,  affirming  that  of  the  District  Court,  whic}i  rc-P^»»<^^J^ 
stored  1o  the  Claimants,  neutral  Spanish  merchants  at  ol!^ner,"b«^ 
Teneriffe,  20  pipes  of  wine,  part  of  the  cargo  of  the  content  sold 
British  brig  Concord,  captured  by  the  American  priva-  o? the  c^ 
teer  Marengo,  in  August,  1S12,  withmU  payment  of  du-  andanenru^ 
ties;  although  the  same  had  been,  by  consent  of  the  J^^J^^J^^^,^ 
proctors  for  the  parties,  sold  under  an  order  of  the  Court^th^pro- 
Court  ^^*  ««  ot- 

dered  to  be  re- 
stored to  such 

The  cause  being  submitted  without  argument ;  owner,  the 

amount  of  the 
duties  due  to 

Stobt,  J.  delivered  the  opinion  of  the  Court,  as  fol-  the  u.s.upo^ 

goods  icus(  1^ 

This  IS  thexasc  ot  a  suipmenc  made  by  a  neutral  p^- 
house  on  board  of  a  British  ship  which  was  captured, 
on  a  voyage  fcom  Teneriffe  to  London,  by  the  private 
armed  ship  Marengo,  and  brought  into  the  port  of  New 
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Tas      York  for  adjadication.    Pending  the  prize  proceedings, 

BBiQ      the  goods  were  sold  by  an  interlocutory  order  of  the  Dis-^ 

CONCORD,  trict  Court,  and  the  proceeds  brought  into  the  registry. 

TAYLOR,   Upon  the  hearing,  the  property  was  decreed  to  be  re- 

MASTBR.  stored  to  tlie  claimants  witliout  payment  of  duties ;  and 

-«-r— r— -  this  decree  was  afterwards  affirmed  in  the  Circuit  Court, 

The  cause  has  been  brought,  by  appeal,  to  ttiis  Court 

for  a  final  decision. 

We  are  all  of  opinion  that  the  proprietary  interest  of 
Ijte  claimants  is  completely  proved  ;  and  therefore  tiie 
decree  of  restoration  must  be  affirmed, 

"With  respect  to  the  duties,  we  are  all  of  opinion  tiiat 
the  decree  of  the  Courts  below  was  erroneous.  Where 
goods  are  brought  by  superior  force,  or  by  inevitable  ne- 
cessity, into  the  United  States,  they  are  not  deemed  to 
be  so  impot  ted,  in  the  sense  of  the  law,  as  necessarily  to 
attach  the  right  to  duties.  If,  however,  such  goods  are 
^terwards  sold  or  ctmsumed  in  the  country,  or  incorpo- 
rated into  the  general  mass  of  its  property,  they  become 
reti-o-actively  liable  to  the  payment  of  duties.  In  the 
present  case,  if  the  goods  had  been  specifically  restored, 
and  afterwards  withdri« wn  from  the  Unittd  States  by  the 
Claimants,  they  would  have  been  exempt  from  duties. 
But  having  been  gold,  by  order  of  the  Court,  for  the  ge- 
net al  benefit,  the  duties  indissolubly  attache^l,  and  ought 
to  have  been  deducted  from  the  proceeds  by  the  Conrtij 
below.    The  decree  in  this  respi^t  must  be  reversed. ' 


THE  NEREIDE,  Wbnnbtt,  master. 


March      6th. 


«i95«en^....ToDD,  J. 

THIS  wa$|  an  appeal  by  Mmud  Pintor  from  the  sen- 
tence of  the  Circuit  Court  fbr  the  distriotofNcwTork, 
affirming  f pro  forme  J  the  sentence  of  the  Dbtrict  Court 

The  fibpou.  which  condemned  that  part  of  the  cargo  which  waa 

tf, « that  free  claimed  by  him. 

*<  ahipt  shall 

U  J^-*^^!     The  factd  of  the  case  are  thus  stated  by  the  chief 
iiot  imply  the  justice  in  ddivering  tlie  opinion  of  the  Court 
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Manud  Pinto,  a  native  of  Buenos  Ayres,  being  in      the 
liondon,  on  tlie  26tb  of  August,  ISlSf  entered  into  a  con-  KER£iOBf 
tract  with  John  Drinkald,  owner  of  the  ship  <<  JVh*eide/'  bennett* 
whereof  William  Bennett  was  master,  whereby  the  said  mastsU.- 

Drinkald  let  to  the  said  Pinto  the  said  vessel  to  fi^eight -^-i- 

for  a  voyage  to  Butnos  Jiyrts  and  back  again  to  London,  con^crte  wo- 
on  the  conditions  mentioned  in  the  charter  party.    The  !?^^jlhi|M 
owner  covenanted  that  the  said  vessel,  being  in  all  re-  <<  ihaii  waakib 
spects  sea-worthy,  well  manned,  victualed,  equipped,  )|  ^^^jf 
provided,  and  furnished  with  all  tilings  needful  for  such  The  treatr 
a  vessel,  should  take  on  board  a  cargo  to  be  provided  fiir  "^^^^jJJ^Ii^'^* 
her,  that  the  master  should  sign  the  customary  bills  of  (h^,f^xpr^> 
lading,  and  that  the  said  ship  bcingladen  and  dispatched,  or  by  impKM- 
ahould  join  and  sail  with  the  first  convoy  thatshoul'^  de- 1^  *uitt'*' 
part  from  Great  Britain  for  Buenos  Ayres ;  that  on  his  enemj  ships 
arrival  the  master  should  give  notice  thereof  to  tte^*  rj^*^ 
agents  or  HS.<Agns  of  the  said  freighter,  and  make  delive-  The  prineipi« 
ry  of  the  cargo  according  to  bills  of  lading  5  and  that  of  retaliation, 
the  said  ship,  being  in  all  respects  sea-worthy,  manned,  jJ'JJlJ*^{*Sir^& 
&r.  as  before  mentioned,  should  take  and  receive  on  dednon  in  the 
board  at  Buenos  Ayres  all  such  lawful  cargo  as  they  i^^  ^^"^ 
should  tender  for  that  purpose,  for  which  tfie  master  states. 
should  sign   the  customary  bills  of  lading :   and  the  A /JT*}^*^  ^^ 
ship  being  laden  and  dispatched,  should  sail  and  make  ^x^^^^^J^ 
the  best  of  her  way  back  to  Londen,  and  on  her  arrival  betiifcerent 
deliver  her  cargo  according  to  the  bills  of  lading.    For  '^\^^[\ 
unloading  the  outward  and  taking  in  the  homeward  car-  and  such  gooda 
go,  the  owner  agreed  to  allow  90  running  days,  and  for  ^^ .  "«^  *2!?. 

11*       XI         ^  ..,-  -J  fwiL  their  neutral 

unloading  the  return  cargo  15  running  days.  The  owner  character  bj 
also  agreed  that  the  freighter  and  one-other  person  whom  the  annamenc^ 
he  night  appoint  should  have  theii-  passage  without  be-  Sta^'**m^c 
ing  chargeable  therefor.  In  consideration  of  th^  premises  by  sach  vessel, 
the  freighter  agreed  to  send,  or  cause  to  be  sent  along  side  J^^f^^^ndi 
of  tho  ship,  such  lawful  goods  as  he  might  have  to  shipi  aid  ia  such  ir* 
or  could  procure  from  ollicrs,  and  dispatch  her  therewith  "n«n»cnt  or 
in  time  to  Join  and  sail  with  the  first  convoy,  and  on  her  [hJU^j^!  * ' 
arrival  at  Buenos  Ayres  to  iTceive  the  cargo  according 'h»»ter  the 
to  bills  of  lading,  and  aftenvai*ds  to  send  along  side  of  JJjJjJ*'^^^'' 
the  ship  a  return  cargo  and  dispatch  her  to  London,  <and  brKut)  at  the 
on  her  arrival  receive  the  cargo  according  to  bills  ofJ^^^J*** 
lading,  and  to  pay  freight  as  follows,  viz.  for  the  out-  "^     ^' 
waitl  cargo  700/.  together  with  five  per  cent,  primage, 
to  be  paid  on  signing  the  bills  of  lading,  and  for  the  home- 
ward, or  return  cargo,  at  the  rate  mentioned  in  the 
c^harter  party.    He  was  also  to  advance  the  master  at 
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THE      Buenos  Ayres,  sucli  itioney  as  might  be  necessary  for 
HBREiDE^  disbursements  on  tbe  ship.    It  was  provided  that  all  the 
BBNNETT,  freigbt  of  tbe  outNvard  cargo,  except  on  tlie  goods  belong- 
MASTEU.  ing  to  the  freighter,   which  should  not  exceed  400^ 
should  be  received  by  the  owner  on  the  bills  of  lading  be- 
ing signed ;  and  in  case  of  the  loss  of  ttie  ship  such 
freight  should  be  his  prbpcrty  ;  but  if  she  arrived  safe 
back  with  a  full  cargo,  then  the  fi*eighte9  should  be  cre- 
dited for.  the  excess  of  the  said  freight  over  and  above 
th*)  sum  of  700Z.    A  delay  of  10  running  days  over  and 
above  the  time  stipulated  is  allowed  the  freighter,  he 
paying  for  such  demurrage  at  the  rate  of  lOl  10s  per  day. 

Under  this  contract  a  cargo,  belonging  in  part  to  the 
freighter,  in  part  to  other  inhabitants  of  Buenos  Ayres, 
and  in  part  to  British  subjects,  was  taken  on  board  tlie 
Nereide,  and  she  sailed  under  convoy  some  time  in  No- 
vember, 1813. 

Ber  license,  or  passport,  dated  the  i6th  of  November, 
states*  her  to  mount  10  guns  and  to  be  mtinned  by  16 
men. 

The  letter  of  instructions  from  the  owner  to  the  master 
is  dated  on  the  24th  of  NovembfT,  and  contains  this  pas- 
sage :  <<  Mr.  Pinto  is  to  advance  you  what  money  you 
«« i*equi*«  for  ship's  use  at  lilver  Plate,  and  you  will  cbn- 
•«  sider  yourself  m  under  Iiis  directions  so  far  as  the 
^<  charter  party  requires/* 

On  t}ie  voyage,  the  Nereide  was  separated  from  her 
•>on vpy,  and  on  the  i  9th  of  December,  1813,  wVn  in 
sight  of  Madeira,  fell  in  with,  and  after  an  action  of 
about  fifteen  minutes,  was  cajitured  by  the  American 
privateer  «  The  Governor  Tompkins.**  She  was  brought 
into  the  port  of  New  York,  where  vessel  and  cargo  wei*e 
libelled ;  and  tbe  vessel  and  that  part  of  the  cargo  which 
belonged  to  British  subjects  were  condemned  without  a 
claim.  That  part  of  the  cargo  which  belonged  to  Span- 
iards was  claimed  by  Manuel  Pinto,  partly  for  himself 
and  partners,  residing  in  Buetios  Ayres,  and  |)artly  for 
the  other  owners  residing  in  the  same  place.  On  the 
hearing,  this  part  of  the  cargo  was  also  condemned.  An 
appeal  was  taken  to  the  Circuit  Courts  where  the  sentence 
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of  the  District  Court  was  afBrmed,  pro  forma,  and  from      thx 
that  sentence  an  appeal  has  been  prayed  fo  this  Coui*t    NBRsiDBy 

BBNN£TT» 

IloTFWLV,  tf  JWic;  York,  for  ihe  JlppeUawt.  mastjbb* 

It  is  true  this  vessel  was  armedy  butjf^into  had  no 
agency  in  arming  her.  She  was  an  armed  vessel  as 
early  at  least  as  May,  ISll,  before  the  wiir  between  the 
United  States  and  Great  Britain.  It  is  thse  slie  sailed 
with  convoy,  but  this  she  was  obliged  by  law  to  do.  It 
is  true  also  that  she  i*esisted  the  capturing  vessel ;  but 
neither  Pinto,  who  was  a  passcn^r  on  board,  nor  any 
other  neutral  passenger,  gave  any  aid  in  the  engagementr 

The  claim  of  Pinto,  in  behalf  of  himself,  his  Ikthi^r 
and  sister,  who  were  jointly  interested  with  him  in  tho 
bttsinf  88  which  he  carried  on  in  his  own  name,  was  of 
three  descriptions  of  goods. 

Ist.  Of  goods  of  which  they  were  the  sole  owners. 

2d.  Of  goods  of  which  they  owned  one  undivided  moi- 
cty,  the  other  being  owned  by  British  merchants. 

8d.  Of  goods  in  which  they  claimed  an  interest  of 
one-fourth,  the  residue  being  British  property. 

As  to  tliislast  claim  he  is  charged  with  mqlajides,  bf^ 
cause  in  his  examlnatifm  tii  preparatbrio  he  stated  with- 
out qualification  that  he  Wjus  the  owner  of  one-fourth  ^lart 
of  those  goods,  whereas  in  his  claim  «nd  test  affidavit  bo 
states  the  fact  to  be  that  he  had  agi*eed  with  certaip  Bri* 
tish  merchants,  that  if  they  would  give  him  10  per  cent. 
u{)o?r  the  sales,  he  would  select  for  them  such  goods  as 
would  sell,  at  Bucno.^  Ay  res,  at  an  advance  of  .156  per 
cent^  upon  their  cost  and  charges ;  that  he  selected  these 
goods  under  that  contract ;  that  his  commissions  would 
have  amounted  to  one-fourth  of  the  original  cost^  and  t^ 
that  extent  he  believed  himself  interested  therein; 

There  was  no  attempt  to  iiupase  upon  the  Cburt,  he 
voluntarily  explained  the  nature  of  his  interest ;  if  he 
was  mistaken  as  to  the  legal  effect  of  such  a  contract^ 
yet  uo  improper  motive  can  he  attributed  to  iiiro. 
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THB  Neither  Pinto,  nor  aiiy  person  coonected  wifit  huDiy 

NSREiDB,  joined  in  the  battle.  If  he  had  done  so,  he  might  have 
BENNBTT,  been  considered  as  taking  prirt  in  the  war,  and  tbiei-eby 
MASTEB.' excluding  himself  from  the  protection  to  which  he  is 
«— .~— .—  now  entitled  by  the  law  of  nations.  He  remained  in 
the  cabin  during  the  whole  engagement,  and  had  no  con- 
cern whatever  in  tho  defence  of  the  ship.  It  is  true  that 
he  statf'a  upon  his  examination  in  prtparatorio%**  that  he 
<*  belonged  to  the  ship  at  the  time  of  her  capture,  and  had 
<«  control  of  said  ship  and  cargo.*'  But  his  answers  were 
written  by  the  commissioner,  and  he  being  a  foreigner^^ 
probably  did  not  obsecye  tiie  foire  of  the  expression. 
The  nature  of  his  control  is  explained  by  all  the  other 
circumstan(*cs  of  the  case  to  be  a  control  within  thd 
limits  of  the  charter  party.  It  is' evident  he  could  have 
no  lawful  control  over  the  management  of  the  ship  from 
the  time  of  her  sailing  from  Loudon  until  her  arrival  at 
L  ucnos  Ay  res.  The  letter  of  instructions  from  the  own- 
er of  the  ship  to  the  master,  shows  that  the  master  was 
under  the  direction  of  Pinto\80 /ar  ofdy  as  tlie  cliarter 
party  required. 

It  has  been  heretofore  said  tliat  Pinto  had  acquired  a 
hostile  cliiirac  ter  arising  from  dotiiicil.  There  is.  how- 
ever, no  ground  for  such  a  pretence.  It  is  true  that  in  the 
chart**r  party  he  is  said  to  be  «*  of  Buenos  Ayres,  but 
<•  now  residing  in  the  city  of  London;**  and  in  his  examin- 
ation in  preparatoriOf  he  states  <<  that  for  seven  years  last 
<<  past  he  has  lived  and  resided  in  England  and  Buenos 
«<  ilyres."  But  he  at  the  same  time  states  that|he  is  a  na- 
tive of  Buenos  Ayres,  that  he  now  lives  there,  and  has 
generally  lived  tliere  for  35  years,  and  has  been  admit- 
ted a  freeman  under  the  new  government  of  Buenos 
Ayres.  Even  if  he  had  acquirfd  a  domicil  in  Englandf 
which  is  not  true,  yet  he  had  turned  his  back  on  that 
country  and  was  on  his  voyage  home.  5  Vcs.  Jun.  787 
Somerville  r.  8onierviUe.  Pinto's  test  affidavit  shows 
particularly  that  his  birth,  residence,  and  cojimercial 
cstablisliment  had  always  been  at  Buenos  Ayres,  except 
during  his  occasional  temporary  absences  in  his  commer- 
cial pui*sui^s.  The  test  affidavit  is  always  good  evidence 
in  prize  causes.  The  party  is  obliged  to  put  in  his  claim 
upon  oath,  and  it  is  to  be  taken  as  true  until  contradict- 
ed by  better  evidence. 
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The  Ck>iirt  is  now  for  the  first  time  called  upon  to  de-      th» 
dde  the  question  whether  neutral  propei'ty  forfeits  its  Nereids^ 
character  of  tieutrality  by  being  put  on  board  an  armed  BENNSTTt 
ship  of  the  enemy  ?  masteb. 

.Tho  general  rule  is  that  the  property  of  a  friend  in  a 
hostile  vessel  is  not  liable  to  condemnation. 

There  are  but  two  excrntions  to  tlic  neutral  right  to 
trade. 

I 
1.  He  shall  not  carry  contraband  ot  war. 

3.  He  shall  not  violate  a  blockade. 

If  the  sailing -in  an  armfd  vessel  of  the  enemy  had 
been  also  an  exception,  it  would  unquestionably  have 
been  noticed  by  some  writer  upon  tlie  Idw  of  nations. 
But  i|0  such  exception  is  to  be  found  in  the  books. 

If  such  be  tlie  doctrine,  what  degree  of  force  will  be 
sufficient  to  forfeit  the  neutral  character  of  the  goods  ? 
If  she  carried  a  single  musket,  t}}e  principle  must  be  the 
same  as  if  she  mounted  fifty  cannon.  And  sailing  under 
convoy  would  be  still  more  clearly  within  the  rule. 

Vattdf  b.  3,  c#  5,  $  7B,  lays  down  the  general  prihci- 
pie  thus :  '<  Since  it  is  not  the  place  where  a  thing  i^, 
'<  which  determines  the  nature  of  that  thing,  but  tlie 
M  quality  of  the  iiorson  to  whom  it  belimgs  ^  things,  be^ 
<<  longinff  to  neutral  jiersons,  which  happen  to  be  in  an 
<«  enemy^s  country,  or  tlie  enemy's  ships^  are  to  be  dis- 
«« tinguished  from  those  belonging  to  tlie  enemy.'* 

No  hint  is  given  thftt  a  distinctior  is  to  Ix^  taken  be- 
tween the  armed  ilnd  unarmed  ships  of  the  enemy.  Again 
in  h.  Sf  c.  7,  $  116,  he  says,  '<the  eflfecta  of  neutrals  found 
<*  in  an  enemy*s  ship,  are  to  be  restored  to  the  ownera, 
«<  against  whom  there  is  no  right  of  confiscation."  See 
also  Duponcedu^s  Byfikershoek.  102, 108.  2  j^xuitt,  194< 
CAitty,  111.  Ward,  21.  Mr.  Jefferson's  letter  to  M.  Oenetp 
S^th  January,  1793,  among  our  own  state  papers,  in  the 
department  of  state. 

This  Court  will  not,  in  contradiction  to  all  these,  au- 
VOL*  1X4  ^^ 
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THB      thoritiesy  make  a  new  exce[ition  to  the  rights  of  Df  utral 
vsBEiDBy  commerce.    The  policy  of  this  country  is  to  extend,  not 
BBiiNKTT.  to  impair  them.    A  ueutral  aids  tlie  belligerent  much 
MASTER,  mure  by  carrying  belligeren tpii ipeily ,  than  by  eniiiloying 
•  a  belligerent  vessel  to  carry  nculral  goods ;  yet  the  neu<^ 

tral  vessel  carrying  the  bcliigeri-nt  goods,  is  always  re- 
stf>redy  and  with  freight,  unlesb  she  forfeit  her  neutral 
character  by  her  hostile  conduct  The  neutral  charac- 
ter aiay'be  forfeited  by  fraudulent  conduct  of  titc  master- 
by  violation  of  blockade^-by  carry  ing  conti-abaiid  goods— 
by  false  destination  and  by  resisting  search.  These 
ai'e  tlic  only  exceptions  to  Uie  general  rule  that  the  pro- 
perty of  a  friend  must  be  restored.  Qut  there  must  bo 
an  actual  or  an  implied  connivance  between  the  roaster 
of  the  vessel,  an  J  tlie  neutral  owner  of  the  goods  in  order 
to  subject  the  neutral  OM^go  to  condemnation  for  tlieartsof 
the  master.  1  Itob.  67,(jtfYA.  ed.)  the  Mercurius.  Id.  JSOf 
the  ColufiMtt.  Id.  377,  tAe  Jonge  'Mias.  6  Rob.  SM» 
the  Shepherdess.  In  the  case  of  ^  Maria  (tht  Swedisl^ 
coirvoyj  tlie  merchant  vessels  had  received  orders  from 
the  convoy  to  resist  search* 

The  unneutral  character  of  a  mastic  shall  not  forfeit 
neutral  property,  on  boanl  a  neutral  vessel.  Can  ydu 
then  punish  the  innocent  netitral  ior  the  ]egsd  exercise, 
by  tlie  hostile  master  of  a  beUigei*ent  vessel,  of  his  rights 
of  war? 

If  this  property  is  to  be  condemned,  it  must  be  on  the 
ground  of  resistance  ;  tor  it  is  undei*stood  that  it  has  been 
decided  by  tliis  Court  that  ^ihipping  neutral  property  on 
board  an  armed  neutral  vessel  ^ven,  will  not  subject  it 
tocondemnation.  If '  resistance  be  not  tlie  ground  on 
which  condemnation  is  claime'l^  then  in  a  case  where 
no  resistance  is  made,  if  neutral  pniperty  be  found  on 
board  an  enemy's  ship  armed  merely  for  resisting  the 
))iratical  boats  of  South  America,  it  is  liable  to  con<* 
dcmnation. 

It  is  true  that  a  neutral  cannot  lawfully  rescue  Us 
shipca})tured  by  a  belligerent,  because  tie  has  i*edre88 
bv  the  law  of  nations  if  be  iias  been  improperly  captur- 
ed, 3  Rob.  227  fJlm.  ed.J  ilu  Dispatch.  1  Rob.  287,  the 
JIaria.  But  here  tite  force  was  not  used  by  a  neutral. 
The  ship  own9r  and  the  master  were  open  and  avowed 
enemies,  and  aa  such  liad  a  pert^cct  right  to  defend  thoir 
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ship  by  force.    It  was  a  lawful  force.    5  Rob.  206,      ths 
Catharina  EUxahtUu  NEREiDBf 

BENNfeTT» 

Bat  it  will  be  said  that  tlio  right  to  search  isimpaired.  mastkb. 

The  riglit  of  search  is  applicable  only  tu  a  neutral  ship. 
In  ease  of  a  belligerent  ship,  tlic  right  or  search  is  su- 
perseded by  the  right  of  capture.  The  privateer  had  a 
right  to  captui'e  the  Nercide,  but,  strictlv  speakingy  had 
no  right  to  st'arch  Iter.  Pinto,  by  placing  his  goods  on 
board  a  hostile  shipf  made  them  ccrtujniy  liable  to  cap- 
iuttf  although  not  to  condemnation.  Uc  gave  us  the 
right  of  capture  in  lieu  of  tlic  right  of  search. 

The  putting  of  neutral  goods  on  hoard  an  armed  ves- 
sel of  the  enemy,  is  aualagtius  to  the  placing  them  in  a 
fortified  town.  If  they  are  placed  thero  before  invest- 
inent«  they  arc  not  liable  to  condemnation,  if  captured'; 
but  if  placed  tliere  after  iuvestmcnt  they  are  liable. 

But  it  will  be  contended  that  the  firtecnlh  aKicIe  of  the 
treaty  of  1795,  between  Spain  and  the  United  Str tes, 
(Larvs  of  Vie  UidUd  States,  vol  %p.  52(5.)  has  altered  the 
rule  of  the  law  of  nations  on  this  siibj«  ct,  and  that  neu- 
tral Spanish  goods  found  on  boai-d  an  enemy's  ship  are 
liable  to  condemnation  as  enemy's  goods. 

TJie  words  of  the  article  are, "  And  it  is  hereby  stipu- 
«'  lated  that  fi*ee  ships  shall  also  give  freedom  to  goods ; 
^«  and  that  every  thing  shall  be  deemed  free  and  exem])t 
«f  which  shall  be  found  on  board  the  ships  belonging  to 
«<  the  subjects  of  either  of  tlkC  conti*acting  parties,  al- 
**  tliough  the  whole  lading,  or  any  part  thereof,  should 
**  appertain  to  the  enemies  of  either;  contraband  goods 
<♦  being  always  excepted.*' 

.It  will  be  contended,  that  if  free  ships  make  free 
goods,  enemy's  ships  must  make  enemy's  goods. 

But  we  contend,  that  although  by  the  treaty  free  ships 
make  free  goods,  yet  tlie  rule  of  the  law  of  nations  still 
remains  in  full  foi*ce,  tliat  free  goods  found  in  an  ene- 
my's ship  are  also  free.r  Notlitng  but  an  express  stipu- 
lation in  a  treaty  can  deprive  the  Spanish  subject  of  his 
rights  under  the  law  of  nations.  The  treaty  CQntains  no 
such  etpress  stipulation.    The  article  stipulated  does 
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TSB  not  necessarily  tniply  its  convene.  The  two  rales  are 
NEREiDBf  not  inconsistent  with  each  otiicr.  The  neutral  nation  19 
BBiCNETT  entitled  to  the  beneftt  of  both,     ffdrdf  145. 

MASTER. 

— — * In  some  of  our  treaties  will  be  found  express  stipula- 
tions as  to  both  points ;  in  others  as  to  one  of  the  points 
only ;  which  fact  shows  that  the  two  propositions  are  not 
considered  as  inseparable.  The  treaty  of  1782,  with 
Holland)  adopts  both  rules — ^free  ships  are  to  make  firee 
^odsy  and  hostile  ships»  hostile  goods.  So  also  does 
the  convention  of  ISOO  with  France.  VoL  6,  appendixy 
p.  22. 

As  to  the  Spanish  ordinance  of  Spain^  cited  in  2  .Astt- 
nif  15^9  which  declares  even  tlie  goods  of  Spanish  sub- 
jects to  be  goofl  ])rize  if  found  on  board  an  enemy's  ship, 
it  is  a  mere  municipal  regulation  and  docs  net  appear  to 
liave  been  adopted  in  practice  against  the  citizens  of  the 
United  States^  even  if  it  were  in  its  terms  applicable 
to  them. 

It  is  said  that  Spain  would  condemn  our  goods  fouml 
on  board  her  enemy's  ships^  and  tliei*eforey  upon  the 
principle  of  reciprocity,  wo  ought  to  condemn  her  goods 
found  on  board  the  ships  of  our  enemy.  But  the  prin- 
ciple of  reciprocity  applies  only  to  the  case  of  salvage. 
It  is  not  a  rule  of  the  law  of  nations  as  to  prize  of  Var. 

The  proprietary  interest  of  Pinto,  his  father  and  sis- 
ter, and  of  the  other  merchants  of  Buenos  Ayres  in 
whose  behalf  he  has  interposed  a  claim,  cannot  be  dis- 
puted. Their  national  cliaracter  is  clearly  made  out. 
The  goods  are  not  liable  to  forfeiture,  either  on  account 
of  his  residence  in  London,  or  the  character  of  tli6  ship, 
or  the  opposition  which  ishe  made,  or  by  the  treaty  of 
Spain,  or  the  principle  of  reciprocity.  They  ought 
therefore  to  be  restored ;  and  without  payment  of  the 
duties,  inasmuch  as  it  was  not  a  voluntary  importation. 

Dallas,  contra^for  the  captors f 

Contenfled,  that  there  was  evidence  tending  to  show 
that  Pinto,  had  caused  the  ship  to  be  armed,  and  had 
caused  sundry  British  passengers  to  be  taken  on  board, 
tome  of  whom  fought  in  the  battle.    That  he  had  ac- 
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quired  a  British  character  by  doroicil ;  and  that  he  had  not      thk 
renounced  that  character  bj  turning  his  back  on  Eng*  neb£IDS« 
landy  inasmuch  as  he  meant  to  return.  bknntet» 

MASTER. 

That  Pinto  must  be  considered  as  the  owner  of  the  ■ 
,  vessel  for  the  voyage^  and  as  having  a  control  over  hi^t* 
in  regard  to  her  resbtance. 

He  admitted  that  neutrals  have  a  right  to  carry  on  their 
accustomed  trade,  in  the  usual  manner^  and  to  employ  the 
merchant  vessels  of  the  enemy  for  that  purpose ;  but 
not  to  arm  a  hostile  vessel,  nor  to  hire  a  hostile  vessel 
already  armed. 

He  divided  his  argument  into  three  points  : 

•  1.  •  That  the  property  canaOt  be  restored  .without  fur* 
ther  proof,  both  on  the  subject  of  domicil  and  on  that  of 
proprietary  interest.  And  that,  under  the  circumstances 
of  this  case,  Pinto  is  not  entitled  to  time  for  further 
proof. 

i.  That  by  force  of  the  treaty  between  Spain  and  the 
United  States,  taken  in  connexion  with  the  existing  law 
of  Spain,  the  property  is  liable  to  condemnation. 

B.  'rhat  a  neutral  corniot  lawfully  hire  i^  armed  ves- 
sel of  our  enemy,  and  in  the  course  of  that  trade  engage 
in  battle  wifh  th^  Ilnite^'States. 

1.  As  to  further  proof  respecting  his  domicil. 

In  his  examination  ih  preparaiario  he  states,  that  for 
the  last  seven  years  he  resided  in  England  and  Buenos 
Ayrea.  This  fact  stood  unexpls\ined  upon  the  reconl 
for  nearly  a  month.  Ho  then  states  in  bis  test  affidavit 
that  he  was  then  a^restdent  of  Buenos  Ayres,  where  he 
had  generally  resided  for  35  years ;  but  says  nothing 
in  ei^planation  of  his  former  assertion,  that  he  had  resided 
the  last  seven  years  ii)  England  and  Buenos  Ayres.  liVliy 
did  he  not  state  how  long  he  had  resided  in  each  place  ? 
This  leaves  a  doubt,  which  the  Court  would  permit  him 
to  explain^f  he  stood  fair  in  Courts  The  charter  party 
Also  states  him  to  be  then  a  resident  in  England. 
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THE  Tiien  as  to  his  proprietary  interest,  he  first  swetrt 

J^KKEIDR,  that  he  is  the  sole  owner ;  but  afterwards  conttudicts 
liEjvNRTT,  hiroselff  and  says  he  made  a  mistakr,  and  that  his  father 
MASTER,  and  sister  are  jointly  interested  with  him  in  the  proper- 

— ty.  AjB^in,  he  first  states  the  printinja^  aparatu^i  to  be  his 

property,  and    aftcnvai*ds  admits  that  it  Jielonged  to 
British  suhjects. 

With  regard  to  the  one-fourtli  wliich  he  claimed  of 
sundry  parcels  of  goods,  he  first  swears  tliHt  it  belonn 
to  him  absolutely,  and  afterwards  states  that  he  was  only 
entitled  to  a  commission  npon  the  sales  of  them.  So 
als^  with  regard  to  an  invoice  of  buttons,  he  first  claimed 
them  as  his  own,  ^nd  aftervyards  disclaimed  them  as  Bri- 
tish property. 

Again  his  testimony  is  contradicted  by  Pus^y,  his 
confidential  clerk,  wiio  testifies  that  part  of  the  property 
claimed  by  Pinto,  belonged  to  the  government  of  Buenos 
^yres. 

It  Is  certain  then  that  the  evidenq^  is  not  clear  in  bis 
favor,  as  to  his  domicil,  and  as  to  his  proprietary  interest* 

Is  he  entitled  to  further  proof? 

IIo  has  hired  an  armed  vessel  of  the  enemy  whieh  has 
fought  an  American  vessel,  and  would  have  captured 
her  if  she  had  been  able.  There  is  no  case  in  which 
iTstitution  has  been  awarded  under  such  circumstances. 
Suppose  an  American  frigate  had  captured  a  British 
frigate  laden  with  specie  belonging  to  the  Spanish  go- 
vernment, would  it  hUve  been  restored  7  How  was  it  in 
the  case  of  the  Peacock  and  the  Eperrier? 

Pinto  chartered  the  wjhole  ship.  He  permitted  every 
thin/^  to  be  put  on  board;  the  hostile-property  as  well  as 
the  neutral.  Ho  was  to  receive  freight  for  the  hostile 
pro|>erty,  and  a  higher  freight  on  account  of  the.  arma- 
ment He  knew  that  if  this  armament  was  employed  to 
])rotect  the  n^^utral  property  It  would  protect  the  hostile 
also,  lie  impliedly  undertook  that  the  enemy's  proper- 
ty should  be  protected.  He  was  therefore  Interested  In 
so  doing,  and  identiRed  his  interest  with  that  of  the 
belligerent  The  armament  was  clearly  intended  to  be 
Qsed  against  the  American^  as  all  the  cruizers  of  France 
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liid  been  driven  from  the  ocean,  and  never  appeared  in      thb 
those  southerrt  latitudes.  hereidb, 

BBNITETi; 

He  says  in  his  examination  that  he  was  interested  in  masteiu 
the  vessel  and  cargo  and  freight  |  and  in  a  subsequent    — ^..— 
answer  he  states  that  he  had  the  control  of  the  ship  anc* 
cargo.    It  is  clear  therefore  that  he  participated  in  the 
belligerent  character,  and  is  tiot  entitled  to  further  proof. 
Sec  6  Rob.  MO,  Uie  Atlantic. 

8.  As  to  the  effect  of  the  Spanish  treaty,  in  connexion 
with  the  existing  law  of  Spain. 

The  treaty  says  that  «  free  ships  shall  make  free 
goods.**  This  implies'  tiie  converse  proposition  that  hos- 
tile ships  shall  make  hostile  goods. 

This  treaty  followed  the  memorable  discussion  which 
took  place  betweeii  this  government  and  OeneU  in  1793. 
At  that  time  we  had  a  treaty  with  Prussia,  (i  Vol.  Laws 
U.  8.  308,  art.  12.)  which  contains  the  same  sVipulation 
that  free  ships  shall  make  free  goods  ;  but  is  silent  as  U^ 
the  converse  proposition.  Tlio  two  treaties  are  to  be' 
construed  alike.  €^enet  complained  that  we  permitted 
the  British  to  take  Fren^^-h  goods  o;it  of  our  vessels.  Mr. 
Jefterson  was  one  of  tlu;  negotiators  of  that  treaty,  and  . 
it  is  clear  that  he  understood  it  as  implying  that  enemy 
ships  should  make  enemy  goods.  See  his  letters  as  se- 
cretary of  state  to  Mr.  Oenetp  of  24fth  Jul^,  1798,  and  to 
Mr.  Morris  of  the  16tli  of  August,  1793.  The  adminisr 
tration  of  our  goveriinent  constituted,  at  that  time,  per- 
haps as  wise  a  cabinet  as  ever  ei^isted.  This  ttcaty  was 
their  act.  The  proper  construi-tion  most  be  that  the 
converse  rule  is  implied.     Ward,  144  145. 

But  when  the  treaty  is  taken  in  connexion'  with  the 
existing  law  of  Spain  at  the  time  of  making  the  treaty, 
there  can  be  no  doubt.  By  thai  law  enemy  ships  maka 
enemy  goods.  2.  .ixuni  139.  The  Mr.  Debron  there 
mentioned  was  a  Spaniard.  There  were  two  ordinances 
one  in  1704,  the  other  in  17:1 8.  They  are  referred  to  in 
2.  Valin,  th%.  h.  3.  tii.  9.  art.  7.  As  to  tliese  ordinan- 
ces, it  is-singular  that  they  do  not  say  tliat  the  goods  of 
a  friend  in  an  enemy's  ship  shall  be  liable  to  confiscation ; 
but  that  the  goods  of  a  Spanish  subject  in  all  enemy's  ship 
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THB  shall  be  so  liable.  This  howerer  implies  the  other  propo« 
KERBiDE,  sitidn  ;  for  if  the  goods  of  thdr  own  subjects  were  so  Ua« 
BENNETT'  Me,  the  goods  of  a  friend  would,  a  fortiori,  be  liable. 

MA8TEK. 

— — —  It  is  said  that  these  ordinances  have  not  been  enforced 
against  m.  But  we  are  not  bound  to  show  that  fact.  It 
is  sufficient  for  us  that  the  law  exists* 

Reciprocity  is  the  permanent  basis  of  the  law  of  na* 
tio^s. 

5.  If  a  neutral  hire  an  armed  vessel  of  our  cAiemy, 
and  with  armed  force  resist  our  belligerent  rights,  he 
forfeits  bis  neutr^  character. 

A  neutral  may  pursue  his  accustomed  trade  in  Iiii 
usual  manner ;  but  the  law  of  nations  allows  nothing 
further. 

It  has  been  said  that  the  only  test  of  neutrality  is  im- 
partiality to  the  belligerents*  This  is  true  only  in  a  na- 
tional point  of  view.  But  when  individuals  are  concern- 
ed, a  very  different  test  applies.  (See  the  c4iH  of  the 
T\dip.J  X  neutral  cannot  justify  furnishing  one  befiige- 
rent  with  transports,  by  furnishing  them  to  the  other 
also.  fSee  Vattd,  b.  3.  cA.  7.  $  109. 110,  where  will  be 
found  the  whole  doctrine  of  the  law  of  nations  on  this 
subject) 

Tlie  general  rule  is  that  nothing  ^hall  be  done  by  a 
neutral  to  invigorate  the  belligerent 

A  right  of  peaceful  commerce  is  not  a  right  to  set 
forth  a  warlike  expedition.  On  that  principle  a  govern- 
ment might  be  neutral  and  all  its  subjects  belligerent. 
The  words'of  the  elementary  writers  are  to  be  constru- 
.ed  according  to. the  subject  upon  which  tliey  treat.  They 
all  speak  of  a  peaceable  merchant  vessel,  not  an  armed 
vessel. 

Neutrals,  says  sir  W.  Scott,  may  trade  in  the  same 
vianner  as  before  the  war,  provided  they  take  no  direct 
part  in  the  contest  It  is  not  necessary  to  show  that 
the  party  actually  put  a  match  to  the  guns.  This  ves- 
sel was  forced  into  action  by  Pinto  ,•  at  all  events  she 
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wan  brought  into  action  by  means  of  Pinto.    He  had  a      the 
direct  part  in  the  contest.  NfiKRiDB^ 

B£NJN£'rl'» 

The  authority  cited  li*om  Bynkershoek,  is  in  our  fa-  master. 
Tor/  if  we  interpret  the  words  according  to  the  subject  — ..-— «^ 
matter.  He  says  a  neutral  may  let  as  well  as  hire  a 
vesself  but  it  must  be  a  lawful  letting  and  hiring.  He 
did  not  mean  to  say  that  a  neutral  ihay  carry  on  a  peace- 
ful trade  in  a  hostile  manntT.  In  the  next  sentence  he 
says  you  may  employ  the  vessel  and  the  labor  of  the  bel- 
li^rent. 

It  is  clear  tliat  he  means  an  unarmed  vessel. 

What  are  the  rights  of  the  belligerent  in  regai*d  to 
the  neutral  ? 

He  may  search  the  vessel^  the  cargo  and  the  papers. 
"We  have  reason  to  complain  of  a  neutral  who  puts  a 
csurgo  like  this  (a  great  part  being  belligerent)  on  board 
a  belligerent  armed  vessel,  whereby  our  right  of  sf  arch 
is  eluded,  without  a  battle.  A  hcutral  may,  indeed,  it 
he  can,  elude  the  right  of  search  by  superior  sailing,  but 
lie  cannot  lawfully  prevent  it  by  force. 

In  the  case  cited  from  5  Sob.  ^06,  there  is  not  evidence 
that  the  vessel  was^  armed.  If  the  fact  had  been  so  it 
would  undoubtiully  have  been  mentioned  by  th6  reporter* 
or  the  judge.  Their  silence  shows  that  it  was  not 
Urmed. 

The  slightest  recourse  to  belligerent  force  in  support* 
of  neutral  rights  is  fatal.  A  neutral  vessel  may  arm> 
but  she  cannot  resist  belligerent  riglits.  A  neutral  must 
tot  directly  nor  indirccty  contribute  to  the  force  of  an 
enemy.  In  1  ^6.287,  the  MariOf  it  is  decided  that  resist- 
ance of  the  convoy  ship  is  the  resistance  of  the  whole. con- 
Toy  ;  and  that  the  resistance  of  the  ship  affects  the  cargo. 
In  the  case  of  theEtsebe,  6  Rob.  17*,  (Eng.  Edi)  one  of  the 
questions  was  whether  the  (iargocs,Delonging  to  subjects 
of  the  Hans  Jbwtis,  laden  on  board  Swedish  vessels,  and 
toiling  under  Swedish  convoy,  were  liable  to  condemna- 
tion? the  convoying  ships  having  resisted  search  by  the 
Britsh  fleet.  It  was  contended  on  their  behalf  that  they 
were  not  involved  in  the  penalties  of  Swedish  resistance;, 

VOL*  IX.  H 
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TiiB  which  was  an  act  of  the  Swedish  governnientf  and  did 
KEREiDEt  not  bind  the  subjects  of  other  powers.;  that  the  proprie* 
BENNBTTy  tors  of  thcsc  cargoes  were  not  privy  to  this  fact  ,•  and 
MASTEB.  that  the  masters  ojf  the  vessels  were  n<it  the  agents  of  the 
«..».«—.  cargoes,  so  as  to  bind  t|ieni.  Sir  William  Scott»  after 
stating  that  there  was  in  the^chartcr  pat  ty  an  express 
stipulation  that  the.  ship  should  sail  with  c^mvoy,  Siw  Sy 
«<  But  I  will  take  the  case  on  the  supposition  that  tlicre 
«f  was  no  such  engagement.  The  master  associates  him- 
<<  self  with  a  convoy,  the  instructions  of  which  he  must 
«<  be  supposed  to  know ;  he  puis  the  goods  under  urdawfd 
<<  protection^  and  it  must  be  presumed  that  this  is  Uo'ne 
«<  witli  due  authority  from  the  owners,  and  for  their  be- 
<«  ncfit  It  is  not  the  case  of  an  unfoi*eseen  emergency 
«<  happening  to  the  ship  at  sea,  where  the  fact  Itself 
«<  proves  the  owners  to  be  ignorant  and  innocent ;  and 
<<  where  the  Court  has  held,  that  being  proved  innocent 
^«  by  the  very  circumstances  of  the  case,  they  shall  not 
*f  be  bound  by  the  mere  principle  of  law  which  imposes 
*(  on  the  employer  a  responsibility  for  the  acts  of  his 
«  agent.  On  the.  contrary  it  is  a  matter  done  anteceikiUly 
<(  to  the  voyage,  and  must  therefore  be  presumed  to  be 
«<  done  on  communication  with  the  owners  and  with  their 
k<  consent ;  and  the  effect  of  Ibis  presumption  is  such 
<«  that  it  cannot  be  permitted  to  be  averred  against ;  in 
«f  as  much  as  all  the  Evidence  must  come  (rom  the  sus- 
•<  pcctcd  parties  themselves,  without  affording  a  possi- 
«*  bility  of  meeting  it,  however  prepared.  The  Court 
«  has,  theiTforCy  thought  it  not  unreasonable  to  apply 
<f  the  strict  principle  of  Iaw«  in  a  case  not  entitled  to  any 
^f  favor;  and  holds,  as  it  does  in  blockade  cases  of  that 
«<  description,  that  the  master  must  be  taken  to  be  the 
f*  authorized  agent  Of  the  cargo,  that  he  has  acted  under 
u  powers  from  his  employer,  and  that  if  he  has  exceeded 
«  his  authority,  it  is  barratry^  for  which  he  is  personal- 
<<  ly  answeraUle,  and  for  which  the  owner  must  look  to 
^<  him  for  indemnification.  I  pass  over  many  considera* 
^<  tions  which  have  been  properly  pressed  in  argument ; 
<'  but  I  cannot  omit  to  observe  that  this  is  not  merely  a 
t(  question  arising  on  a  single  fact  of  limited  consequence; 
ft  it  is  a  pretention  of  infinite  imjiortance,  and  of  great 
<f  extent,  being  nothing  le&  than  ,  an  opposition  to 
«<  the  general  law  of  search,  by  wt^ich,  if  it  could  in 
'f  one  instance  be  admitted,  the  whole  provisions  of  tho 
f*  law  of  nations  on  that  head  might  bq  effectuidly  defi^ 
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<«  ed ;  /or  if  this  principle  could  be  maintained^  by  an 
#«  interchage  of  cpnvoys  tlie  whole  unlawful  business  nbrbidb. 
'^  miglit  be  carried  on  with  security.  To  put  the  goods  bennbtt 
«  of  one  country  on  board  the  ships  of  another,  would  master. 
«<  be  a  complete  recipe  for  the  safety  of  the  goods  with  ■■■■-^ 

«<  a  trifling  alteration,  easily  understood,  and  easily 
«<  praictlced,  while  the  mischief  itself  would  exist  in  fuU 
<^  force.'* 

The  same  principle  was  aflei*wan1s  advanced  by  the 
Danish  js^vemmeht,  in  i:elation  to  American  ships  saiK 
ing  under  British  lonvoy,  and  acquiesced  in  by  the 
American  government  See  the  letter  from  our  minis- 
ter*, Mr.  Ir\  in,  to  the  secretary  of  state  of  28d  June, 
181 1<  and  the  letter  from  the  Swedish  minister,  Rosen- 
ctnntz*  to  Mr.  Irvin,  of  the  Mih.  of  June,  1811.  8iaU 
papers,  p.  9SA9  ^35. 

A  neutral  cannot  employ  the  force  of  his  own  govern* 
ment,  nor  tiiM  of  another  *ne<iti*al,  much  less  that  of  a 
belligerent,*  to  protect  hinisHf  fiHjni  search.  If  you  can- 
not make  use  of  the  convoy,  you  cannot  take  the  guns 
of  that  convoy  and  protect  yourself.  It  is  not  the  modi- 
fication of  the  force,  biit  the  force  itself  that  is  unlawfuL 
if  a  neutral,  insur^  as  such,  range  himself  under  qon- 
voy,  the  policy  is  vacated. 

This  case  is  not  like  that  of  neutral  goods  put  into  a 
fortified  town  before  investment:  it  is  more  like  that  of 
goods  placed  there  after  mvestment  They  were  put  on 
board  with  a  full  knowledge  that  the  vess'^l  would  b«^  in- 
vested, (if  a  land  term  may  be  permitted  in  speaking  of 
a  naval  transaction)  tliat  is,  that  she  would  be  liable  to 
search. 

PiNKNBr,  oil  the  same  sU^, 

Contended  that  this  property  ought  to  be  condemned 
npon  three  groupds. 

!•  The  treaty  with  Spain. 

i.  The  principle  of  reciprocity  j  and, 

8.  The  conduct  of  Pinto  in  hiring  an  armed  Ttssel  ol 
the  cnemy^  which  made  resistance 
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THE  1.  As  to  the  Spanish  trcnty.    It  cootains  the  stipnla- 

KEREiDBy  tioti  that  <•  free  siiips  shall  make  Tree  gooda/^  and  it 

BBRNBTT,  docs  not  toe^ative  the  converse  proposition  that  enem^ 

MASTisB.  shipsr  shall  make  enemy  goods.    Hence  we  are  at  ilber- 

— — tj  to  give  the  stipulaiion  its  full  extent  iind  scojfe. 

'Phis  principle  was  first  attempted  to  be  establbhed 
by  Holland  immediately  after  tlie  treaty  of  Munsten 
They  sought  to  establish  by  treaty  tha^-Hie  flag  should 
confimunicate  its  character  to  the  cargo.  This  .was  the 
original  form  of  the  propositioTi,  It  necessarily  i^vol* 
yed  the  principle  that  hc^tile  ships  should  malce  hostile 
goodsi.  How  preposterous  would  it  be  to  say  that  neu« 
tr^l  ships  should  make  neutral  goeds^  but  enemy's  ships 
should  not  make  enemy's  goods. 

It  is  the  universal  understanding  among  nations  that 
the  two  propositions  are  mutually  connected^  and  .the 
pne  implies  tlie  other.  It  might  have  been  necessary  in 
the  outset  to  express  both,  but  whea  the  principle  was 
generally  understood,  that  necessity  ceased.  The  Uni- 
ted States  had  no  interest  in  extending  the  range  of  the 
principle  I  and  in  all  hev  treaties,. except  those  With 
Spain  aind  Prussia,  she  has  stipulated  for  both  parts  of 
the  rule.  Thei*e  is  no  reason,  eitbcr  in  the  commercial 
^r  belligerent  policy  of  the  United  States,  which  should 
induce  her  to  stop  short  with  the  proposition  .thajt  free 
ships  should  make  free  goods,  and  not  go  on  to  adopt 
the  converse. 

Spain  had  no  motive  to  adopt  the  principle  witli  the 
limitation  under  consideration.  In  her  treaties  with. 
France,  Holland  and  England,  she  adopts  the  principle 
in  its  whole  extent  She  took^  it.  with  the  qualificatioii 
that  neuti*al8  should  not  put  their  goods  on  board  a  bel- 
ligerent vessel.  In  her  treaty  with  England  she  eG|- 
presses^  only  the  converse,  viz :  tliat  <<  enemy  shi^is  shall 
make  enemy  goods.^' 

It  has  been  said  that  she  limited  the  principle  by  ac- 
ceding to  the  armed  neutrality ;  but  that  was  a  ni^ 
ephemeral  act,  and  its  validity  depended  upon  an  event 
which  never  happened— the  accession  of  England. 

t«  As  to  the  law  of  Spain  and  the  principle  cC  roci- 


FEBRUARY  TERM  1815.  405 

procify.    In  the  oramance  of  17P2  it  appears  to  be  her      ^hb 
favorite  principle  that  <«  enemy  ships  shall  make  mumy  nehbide,^ 
goods***    In  the  ordinance  of  1718  the  same  principle  is  bbnnbttv 
adopted  and  ordered  to  be  carried  into  execution.  These  master. 

ordinances  were  re-enacted  in  1739,  1756,  1779,  1794 

and  1796.  The  treaty  now  under  consideration  vas 
v^edged  in  between  two  of  these  ordinances ;  those  of 
1794  and  1796.  Is  it  possible  that  Spain,  the  declared 
enemy  of  neutral  rights,  meant  to  n^coj^ize  a  principle 
like  this,  which  had  never  before  been  taken  under  the 
protection  of  any  nation  ?  Are  we  to  suppose  that 
Spain,  by  this  treaty,  meant  to  abandon  her  own  local 
law  ?  Spain  has  had  this  principle  in  abhorrence.  By 
her  ordnance  of  1718  she  says  that  if  any  part  of  the 
cargo  is  hostile  it  shall  communicate  its  character  to  the 
ship  and  all  the  residue  of  the  cargo.  This  princi^o 
cannot  be  understood  but  ip  the  manner  for  v/hich  we 
contend. 

By  the  law  of  Spain,  therefore,  this  property  would 
be  liable  to  condemnation. 

By  the  rule  of  reciprocity  it  ought  to  be  condemneil 
here. 

But  it  is  objected  that  the  Spanish  law  has  never 
been  enforced  against  us.  It  is  sufficient  for  us  to  show 
that  it  exists.  In  tlie  absence  of  contrary  proof  the  pre- 
sumption is  that  it  has  been  executed. 

It  is  said  also  that  the  rule  of  reciprocity  applies  only 
to  the  case  of  ;e-capture  and  salvage.  But  sir  W. 
Scott,  in  the  Santa  Cm%,  (^  Rob.  53,  ^m.  Ed. J  says 
tliat  «<  thb  principle  of  reciprocity  is  by  no  moans  pecu- 
<<  liar  to  cases  of  re-capture :  it  ib  found  also  to  operate 
<<  in  other  cases  of  maritime  law :  at  the  breaking  out^ 
<^  of  a  war  it  is  the  constant  practice  of.  this  country  to 
<<  condemn  property  seized  before  the  war,  if  the  enemy 
^'  condemns,  and  to  restore  if  the  enemy  restores.  It  is 
**  a  principle  sanctioned  by  the  great  foundation  of  tlie 
<<  law,  of  England,  magna  charta  itself;  which  prescribes 
*'  that  at  the  commencement  of  a  war  tlie  enemy's  mer- 
«<  chants  shall  b6  kept  and  treated  as.ourowmnerchants 
<«  arc  treated  in  their  country.** 
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trtB         The  principle  of  reciprocity  has  been  distinctly  rc- 

iTERRiDE,  cognizeil  and  adopted  by  thn  law  of  Spain.    Holland 

]|ENNETT,  remonstrated,  but  Spain  answered  that  Holland  had  not 

MASTER,  resisted  the  maritime  principles  of  England.  .  Tiieimme 

— answer  was  received  from.  France  when  wc  complained 

of  the  Berlin  and  Milan  decrees.  The  British  orvlers 
in  council  also  were  founded  upon  the  same  prinr'pie. 
Great  Britain  attempted  to  justify  them  by  the  asser- 
tion that  we  acquiesced  In  the  Berlin  and  Milan  de- 
crees. The  assertion  was  not  true ;  but  it  shows  t'»at 
Great  Britain  acknowledged  the  rule  of  reciprocity  as 
a  rule  of  the  law  of  nations. 

d'  As  to  the  armament  and  resistance. 

The  undisputed  facts  are  that  Pinto  hired  the  whole 
resseU  aud  took  in  goods  on  freight  for  his  own  benefit 
That  the  vessel  was  armed,  suled,*  resisted,  and  was 
captured. 

It  is  contended  that  he  could  lawfully  do  all  this.  If 
lie  couldy  lie  was  a  «  chartered  libertine.'*  Can  a  neu- 
tral surround  himself  <<  with  all  the  pomp  and  circum- 
stance of  war  V*  The  Jdea  of  our  opponents  exhibits  a 
distordia  renim — an  incongruous  mixture  of  disiorriant 
attributes;  a  centaur-likc  figure— -half  man,  half  ship; 
A  phantastic  form*  bearing  in  one  hand  the  spear  of 
Achilles*  in  the  otlier  the  olive  branch  of  Minerva ;  the 
fi*own  of  f^efianre  on  hor  brow,  and  the  smile  of  concili- 
ation on  her  lip ,  entwining  the  olive  branch  of  peace 
around  the  thunderbolt  of  Jupitor*  and  hurling  it,  thus 
disguised,  indiscriminately  at  friends  and  foes. 

From  tlie  authorities  cited  Qn  the  other  side,  an  in- 
ference is  attempted  to  be  dniwn  that  a  neutral  may 
lawfully  employ  an  armed  merchant  vessel  of  the  ene- 
my to  transport  his  goods.  But  none  of  those  authori- 
ties speak  of  an  armed  vesssh  Such  a  vessel  unques- 
tionably has  poncr  to  make  captures.  If  she  has  a 
commission,  the  captures  are  for  her  own  benefit;  if 
she  has  no  commission,  she  captures  for  the  crown. 
Her  prizes  are  droits  of  admiralty.  It  is  true  that  if  she 
sar^s  without  a  pass,  or  some  document  to  show  her  na- 
tional character,  she  would  be  considered  as  a  pirate; 
but  this  vessel  had  a  British  pass.    If  all  nentr^  may 
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lawfully  hire  such  vessebf  the  ocean  majr  bo  covered      the 
with  them*  and  they  might  more  effectually  aid  the  ene-  itebeide, 
my  than  bis  own  navy.  .    bennett^ 

MA8TEB. 

Bynkershoek  says  the  neutral  mu^it  do  nothing  to  the ^ — 

prejudice  of  the  belligerent.  It  U  incumbent,  thcii^fui-e, 
upon  Pinto  to  show  that  he  did  us  no  prejudice  by  cliar- 
tering  such  an  armed  ve^seL  Wc  say  he  thereby  in- 
fringed our  right  of  search.  It  la  said  tliat  the  right  of 
search  is  a  right  to  search  the  ship  only.  But  why 
search  the  ship  ?  To  see  what  sort  of  a  cargo  slie  has. 
The  cargo*  therefore,  must  be  ficarched  as  well  a.g  the 
ship.  A  neutral  cannot  carry  contraband  goods,  noi* 
violate  blockade^  nor  carry  bis  oivn  propeity  if  it  be  tiic 
piv>duce  of  bis  estate  in  the  enemy's  country.  To  pjc- 
vent  this  tbe  belligerent  has  a  right  to  stop  ajnd  search 
bis  cargo.  In  this  case  it  is  the  hostile  character  of  the 
vessel  which  constitutes  the  offence^  in  as  much  as  it  pre- 
vented our  right  of  seach. 

In  the  case  of  the  Elsebe  the  cargo  was  forfeited  by 
suling  under  convoy  which  resisted'  search.  Pinto 
falla  by  the  fate  of  war.  He  identified  himself  wiUi  a 
hiDstile  armament;  he  knew  the  necessary  consequence 
of  his  act ;  he  knew  it  v/ould  be  the  duty  of  the  ship  to 
resist;  and  that  resistance  would  be  made  if  there 
should  be  any  chance  of  escape  thereby.  He  must  bo 
either  at  peace  or  war.  He  cannot  claim  tlie  advan- 
tages  of  both  conditions  at  the  same  time. 

Emmett,  in  rcpb/f 

After  removing  the  objections  which  had  been  raised 
as  to  the  British  doinicil  of  Pinto,  and  as  to  some  varia- 
tions between  his  testimony  in  jfreparaiorio  and  his  tedt 
affidavit,  &c.  observed^ 

As  to  the  treaty  with  Spain,  that  the  maxim  <'  free 
ships  shall  make  free  goods,''  does  not  imply  the  con- 
verse, that  hostile  ships  shall  make  hostile  goods»  There 
is  certainly  no  necessary  connexion  between  the  two 
maxims,  nor  have  they  fsverbeen  supposed  to  be  neces- 
sarily connected*  The  one  is  the  claim  of  a  neutral, 
the  other  of  a  belligerent.  What  is  the  rule  of  justice  ? 
That  free  ships  should  make  free  goods,  and  that  free 
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THB      goods,  in  beOigerent  ships,  should  be  free  also.    When* 

wERBiuEy  ever  the  two  maxims  have  been  connected  in  a  treaty^ 

BfiifNKTT,  it  has  been  where  one  of  the  maxims  was  important  to 

MASTER,  one  of  the  parties  as  a  nratral  nation,  and  the  other  to 

— r- the  other  party  as  a  belligerent  nation. 

In  the  treaty  of  the  armed  neutrality  in  1780,  the  in^* 
terest  of  the  Dutch  was  to  have  the  benefit  of  both  max- 
ims, Tlie  Dutch  idea  however  was  discarded  by  the 
northern  confederacy,  and  the  two  maxims  completely 
separate^l.  The  empress  of  Russia  in  her  manifesto  of 
the  26th  of  February,  1780,  declaring  the  principles 
which  she  intended  to  follow,  states  this  principle  in  the 
following  words,  <<  That  the  effects  belonging  to  the 
<'  subjects  of  the  said  warring  lowers  shall  be  free  in 
<<  all  neutral  vessels,  except  contraband  merchandize.'' 
But  she  says  nothing  respecting  neutral  goods  found  on 
board  belligerent  vessels.  It  cannot  be  supposed  tliat 
she  meant  to  surrender  her  neutral  riglits  by  mere  im- 
jilicalion.  The  principle  is  expressed  in  nearly  the 
same  Words  4n  tlie  treaty  of  armed  neuti*ality  of  1780  ; 
nothing  is  there  said  respecting  neutral  goods  in  belli- 
gerent vessels.  The  king  of  Prussia,  however,  in  his 
answer  to,  tlie  Russian  manifesto,  explicitly  claims  the 
freedom  of  neatral  goods  on  board  belligerent  ships,  as 
well  as  of  bclligereini  goods  on  board  of  neutral  sidps. 
These  facts  show  that  in  the  general  understanding  of 
ail  Europe,  the  two  maxims  were  ^tirely  distinct  and 
independent.  8u  also  Muiens^s  Lano  cf.MiiionSt  irams- 
iaUd  by  Cobbdf  518.  The  United  States  did  not  exist 
as  a  nation  until  after  the  two  maxims  were  thus  com-* 
pletely  separated. 

Only  three  of  the  treaties  by  the  United  States  have 
been  produced  on  the  other  aide.  Ttief:e  are  in  fact 
eight  in  which  the  piinciple'  is  mentioned.  1  T^ie 
treaty  with  Finance  of  the  6th  of  February,  1778,  vol.  ±i 
]).  398,  which  expressly  adopts  both  maxims  j  the  Uni- 
ted States  having  in  that  instance  yielded  to  the  bellige- 
rent claim  of  France.  S.  The  treaty  with  Holland  of 
the  8th  of  October j  1782,  vol  i,  p.  ^S6.  3.  The  treaty 
with  Sweden  of  3d  April,  1783/  vol.  ^,  p.  256,  adopts 
only  the  maxim  that  free  ships  shall  make  free  goods. 
4.  The  treaty  with  Prussia  of  1785,  voL  2,  p.  320,  which 
ad,opts  the  piinciple  free  ships,  &c.  only.    5.  The  treaty 
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with  Morocco^  1787^  vcL  ftf  p.  869|  which  stipulates  that      the 
free  ships  shall  make  free  goods*  and  that  neutral  goods  nebeidb^ 
on  boanl  of  belligerent  vessels  shall  also  be  free.    This  bennbtt» 
latter  stipulation  was  necessary,  in  as  much  as  the  Bar-  masteb. 
bary  powers  pay  little  respert  in  practice  to  the  law  of——* — '-- 
nations.    6.  The  treaty  of  1795,  with  the  Dey  of  Al- 
giers, voL  2f  p.  500,  which  adopts  the  maxim,  jfr^e  shipSf 
fru  goods.    7.  The  treaty  with  Spain  of  1795,  vd.  %p. 
526,  adopts  the  same  maxim.    8.  The  treaty  with  Tri- 
poli, of  1796,  vol.  ^f  p.  41,  ac^opts  the  same  maxim  and 
further  stipulates  that  neutral  goods  shall  be  free  in  bel- 
ligerent veas*»ls.    It  was  not  necessary  that  such  a  stipu- 
lation should  be  inseited  in  the  treaty  with  Spain,  be- 
cause Spain  knew  the  law  of  nations  &nd  professed  to 
respect  it. 

If  there  be  no  doubt,  then,  as  to  the  construction  to  be 
given  by  the  Spanish  tn'aty,  there  is  no  necessity  to  dis- 
miss the  ordinance  which  is  supposed  to  be  connected 
with  it.  The  principle  witich  they  call  the  rule  of  "re- 
ciprocity ought  more  properly  to  be  called  tlic  rule  of 
retaliation. 

But  there  is  no  such  ordinance  of  Spain  as  is  pre- 
tended. The  onlinance  applies  only  to  Spanish  goods 
found  on  board  the  vessels  of  the  enemy,  and  was  a  mere 
temporary  provision  to  continue  only  during  the  war. 
It  appears  by  the  extract  from  D*IIdbreu,  found  in  2 
Jlzuni,  139,  that  the  liability  of  the  goods  of  neutrals 
found  on  board  the  vessels  of  the  enemy  depended  upon 
treaties  and  not  upon  that  ordinance. 

The  rule  of  retaliation  is  not  a  rule  of  the  law  of  na- 
tions. The  violation  of  the  law  of  nations  by  one  na- 
tion does  not  make  it  lawful  for  the  ofiended  nation  to 
violate  the  law  in  the  same  way.  It  is  true  that  states 
may  resort  to  retaliation  as  a  means  of  coercing  justice 
from  the  other  party.  But  this  is  always  done  as  an  act 
of  state,  and  not  as  the  mere  result  of  a  judicial  execu- 
tiQin  of  the  law  of  nations.  It  is  the  effect  of  policy,  not 
of  law.  Such  were  the  measures  adopted  by  the  orders 
in  council  of  Great  Britain,  and  the  offensive  decrees  of 
France,  and  of  other  nations  under  the  conti*ol  of  France, 
which  have  been  mentioned  on  the  other  side.  The  go- 
vernment of  a  state  alwavs  undertakes  to  punish  tlie  vio- 
VOL.  IX.  52 
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THB      latiofi  or  its  rights  and  it  chooses  its  own  moans.    But 
KERRiDE)  the  tribunals  of  justic<B  must  decide  according,  to  law. 

jlTBNirBTTf 

MASTER.      "the  cases  allnded  to  by  sir  W.  Scott  in  the  Sania 
•  CruXf  are  cases  in  which  the  government  conld  lawAilljr 

exercise  its  discretion  in  receding  from  its  acknowledged 
riglits.  Thus  in  the  case  of  property  seized  at  the 
breaking  out  oF  a  wsU*,  the  government  would  have  an 
unquestioned  right  to  condemn  or  to  release  it.  It  was 
not  th«  right  to  condemn  which  depended  upon  the  rule 
of  recipr):)qity»  but  the  inexjiedicncy.  It  was  not  a  ques- 
tion oflaw,  but  oFpolicy. 

As  to  the  armamcntf  and  the  resistance. 

It  is  difficult  to  say  in  what,  fact  the  opposite  party 
consider  the  criminality  to  exist  Is  it  that  Pinto  took 
unarmed  passengers  on  board?  This  was  lawful.  Was 
it  the  taking  on  board  enemy  goods  ?  This  was  innocent. 
Was  it  in  chartering  an  armed  vessel  ?  There  is  no  rule 
of  the  law  of  nations  against  it.  Was  it  in  arming  the 
vessel  ?  The  fact  is  not  proved.  Was  It  in  joining  in 
t^e  combat  7  It  is  fully  ^proved  that  be  took  no  part  in 
the  contest 

But  it  IS  said  that  chartering  the  vessel  makes  him 
owner  for  the  voyage.  This  is  not  the  rule  in  a  Court  of 
ildmiralty.  Even  if  an  enemy  charter  a  neutral  vessel 
he  is  not  owner  for  the  voyage.  The  vessel  is  always 
restored.  Bynkershock  says  it  is  not  unlawful  for  a 
neutral  to  hire  a  vessel  from  the  enemy,  for  commercial 
purpost-s.  But  it  said  that  he  means  an  unarmed  ves- 
sel. There  is  nothing  to  supp^yrt  tliat  idea.  The  natu- 
ral presumption  is  that  an  enemy's  ship  would  be  armed. 

It  is  said  also  that  a  neutral  may  deposit  his  goods  in 
an  armed  belligerent  vessel  under  a  bill  of  lading,  but 
U;  under  a  charter-party.  That  is,  that  several  neutral 
merchants  may  severally  occupy  the  whole  ship,  but 
that  one  cannot.  A.  distinction  founded  upon  no  diffbr- 
enre  of  pi-inciple  cannot  alter  tlie  c^se.  How  does  he 
call  the  belligerent  farul  iesof  theship  intoaction^  more 
in  one  case  than  in  the  other?  Docs  the  neutral  add  to 
her  belUgcrtnt  faculty,  by  lading  her  deeply  and  giving 
her  a  destination  from  which  she  dare  not  depart  in  quest 
of  her  enemy  ? 
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This  18  not  a  emnnuuioned  vcssgL    That  case  miglU      thb 
be  different    The  Epervier  was  a  comissioiied  vessel  kbreidbi 
and  it  is  said  was  comiog  from  Bermuda  with  bullion  bennbtt 
for  the  British  troops  in  Canada ;  otherwise  probably  a  mastbb. 
claim  for  the  bullion  would  have  been  intcrjiosed.    In       i 
the' case  ot  the  British  packets  captured  during  the  pre- 
sent wary  was  the  property  of  the  neutral  passengers 
confiscated  ?'  These  vessils  were  armed  and  commis* 
stoned.    But  there  is  no  distinction  taken  in  tlie  books 
between  commissioned  and  uncommissioned  vessels,  ex- 
cept that  the  latter  cannot  make  captures,  under  the  i)e- 
Baity  of  beii^  treated  as  iiirates.    2  Jixunip  253. 

If  the  doctrine  be  true  in  regard  to  an  armed  vcsse!* 
it  must  be  equally  true  with  regard  to  convoy ;  yet  they 
do  not  pretend  that  this  vessel  is  liable  to  condemnation 
because  she  sailed  with  convoy.  The  law  of  England  is 
now  that  no  vessel  shall  sail  without  convoy.,  Such  a 
doctrine  would  go  to  prevent  neutral  property  from  be- 
ing laden  on  board  an  English  merchantman.  Did 
England  suppose,  when  she  waspassingjUie  law  requiring 
all  vessels  to  sail  with  convoy,  that  she  was  cutting  her- 
aelf  off  from  all  neutral  freight  ? 

>yhen  writers  on  the  law  of  nations  speak  of  a  belli- 
gerent vessel,  what  do  they  mean  7  They  speak  of  it  as 
of  a  wolf  which  you  can  only  hold  by  the  ears — Lwpum 
auribun  ientre.  They  mean  a  vessel  carrying  an  'war. 
But  can  a  vessel  carry  on  war  without  arms  ?  What  de- 
gree of  armament  is  sufficient  to  make  it  unlawful  for  a 
neutral  to  employ  her  ?  One  musket,  or  two,  or  twenty  ? 

The  CoMdlato  del  Martf  was  written  long  before  the 
knowledge  of  fire  arms,  and  docs  not  speak  of  the  dis- 
tinction between  armed  and  unarmed.  In  all  tlie  battles 
in  which  England  has  been  engaged,  and  in  all  her  com- 
mercial transactions,  has  such  a  case  never  occurred  be- 
fore ?  If  it  has,  why  are  the  books  silent  upon  the  sub- 
ject. Why  has  not  a  single  writer  in  the  world  mentioned 
the^difference  between  neutral  goods  found  in  an  armed 
and  in  an  unarmed  vessel  of  the  enemy  ?  Set  2  Jlxuni, 
194,195, 196, 197,  and  the  authorities  there  cited. 

The  owner  of  the  ship  was  an  enemy. «  He  had  a  per- 
fect right  to  arm  and  defend  his  ship.    The  master,  for 
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THE      this  purpose  was  his  exclusive  agent    His  act  in  de« 

NERKiDEi  fending  the  ship  cannot  be  attributed  to  the  innocent 

BEVJKETTf  owner  of  the  cargo,  w,ho  also  had  a  perfect  right  to  pot 

MASTER,  his  goods  on  board  si|ch  a  ship ;  and  who  did  not  interfere 

-^ -— T  in  the  combat    But  it  is  said  that  a  neutral  has  only  a 

right  to  carry  on  his  accustomed  trade  iii  his  accustomed 
manner.  Where  is  it  said  that  it  must  be  carried  on  in 
his  accustomed  manner  ?  There  is  no  authority  for  such 
a  restriction,  nor  any  principle  to  justify  it 

But  this  trade  fWim  London  to  Buenos  Ayres  was  al« 
ways  carried  on  in  British  ships,  and  often  if  not  gener« 
ally  armed.  This  was  a  voyage  carried  on  in  the  accus- 
tomed way. 

It  is  said  also  that  by.  putting  these  neutral  goods  on 
b^'ird  an  armed  vessel  our  right  of  search,  as  a  bellige- 
rent nation,  was  impaired. 

But  how  is  the  right  of  search  applicable  to  this  case  I 
This  is  a  secondary  right,  auxiliary  to  the  belligerent 
rij^ht  ofcajituring  the  enemy's  goods  on  board  a  neutral 
yessel.  Jt  is  applicable  only  to  a  vessel  bearing  a  neu- 
tral flag.  The  belligerent  has  a  right  to  know  whether 
the  cargo  be  i*eally  neutral,  and  for  that  purpose  must 
examine  it  at  sea.  But  if  the  vessel  bears  the  flag  of  an 
enemy,  there  is  no  necessity  to  search  the  nature  of  the 
cargo  at  sea.  Tou  have  the  right  to  capture  at  once, 
and  brini^  her  in,  when  the  cargo  ma^  be  examined ; 
the  neutral  must  make  out  his  claim,  and  is  never  enti- 
tled to  damages  for  the  delay  or  the  detention. 

Why  does  neutral  resistance  of  search  forfeit  the  car- 
go as  well  as  the  vessel,  although  the  owner  of  the  cargo 
had  no  concern  in  the  vessel  nor  in  the  resistance?  it  is 
because  tlie  act  of  resistance  was  wholly  unlawful';  and 
the  owner  of  the  cargo  can  recover  damagei^  from  the 
owner  of  the  vessel  or  the  master.  But  here  the  resist- 
ance was  lawful ;  Pinto  could  never  recover  damage^ 
against  the  master  for  defending  his  dhip. 

Mirch  11.    Msent....ToiiDf  J. 

Maeshaix,  Ch.J.  after  stating  the  facts  of  th^  case^ 
dcliveted  Uie  opinion  of  Uie  court  as  follows  * 
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'<  In  support  of  the  sei&tence  of  condemnation  in  this      vhb 
casey  the  captors  contend^  hbueide^ 

BENNRTTf 

Is  That  the  Claimant,  Manuel  Pinto,  has  neither  made  mastbiu 

sufficient  proof -of  his  neutral  character  nor  of  his  pro-  — — ^ 

perty  in  the  goods  he  claims. 

S.  That  by  the  treaty  between  Spain  and  the  Uniteil 
States  the  property  of  a  Spanish  subject  in  an  enemy's 
vessel  is  prize  of  war, 

S.  That  on  the  principles  of  reciprocity  this  proiierty 
should  be  condemned. 

4.  That  the  conduct  of  Manuel  Pinto  and  of  the  ves- 
sel has  impressed  a  hostile  character  on  his  property  and 
on  that  of  other  Spaniards  laden  on  board  of  the  Nereide. 

1..  Manuel  Pinto  is  admitted  to  bo  a  native  of  Buenos 
A^res,  and  to  carry  on  trade  at  that  place  in  connexion 
nfith  his  father  and  sister,  who  are  his  partners,  and  who 
also  reside  at  Buenos  Ayres  ;  but  it  is  .contended  that 
|ie  has  acquired  a  domicil  in  England,  and  with  that  do- 
inicil  the  English  commercial  character 

Is  the  Evidence  in  any  degree  doubtful  on  this  point  i 
Bdtaza  Ximenes,  Antoliio  Lynch,  and  Felix  Lynch^ 
three  Spaniards,  returning-  with  Pinto  in  the  Nereide, 
all  depose  that  Buenos  Ayres  is  the  place  of  his  nativity 
and  of  his  permanent  residence,  and  that  he  carries  oi| 
trade  at  that  place. 

In  his  test  affidavit  Manuel  Pintd  swears  in  the  most 
explicit  terms  to  the  fact  that  Buenos  4yres  is,  and  al- 
ways has  been  the  place  of  his  permanent  residence ; 
thatlie  carries  on  business  there  on  account  of  himself, 
hiis  father,  and  sister,  and  that  he  has  been  absent  for 
^raporary  purposes  only.  His  voyage  to  London,  where 
he  arrived  in  June,  1813,  was  for  the  purpose  of  pur- 
chasing a  cargo  for  his  trade  at  Buenos  Ayres,  and  of 
establishing  connexions  in  London  for  the  purposes  of 
his  future  trade  at  Buenos  Ayres. 

This  plain  and  direct  testimony  is  opposed^ 
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THB         1.  By  )iis  cxatDination  in  preparatorio. 

ITERBIDE, 

BBNNETTy     In  Iiis  ansfTor  to  the  first  interrogatory  he  says  that 

MISTER,  be  wad  born  at  Buenos  Ayres,  that  for  seven  years  last 

■  pasty  he  lias  lived  and  resided  in  England  and  Buenos 

Ayrcsy  that  ho  now  lives  at  Buenos  AyreSy  that  he  has 

generally  lived  there  for  thirtj'-fiveycais  last  past»  and 

has  been  admitted  a  fi*eeman  of  the  new  government. 

Wliatevcr  facility  may  be  given  to  the  acqubition  of  a 
commerci^  domicile  it  lias  never  beretofore  been  con* 
tended  that  a  merchant  having  a  «fixed  residencef  and 
carrying  on  business  at  the  place  of  his  birtbf  acquires 
a  foreign  commercial  character  by  occasional  visits  to  a 
foreign  country.  Had  the  introduction  of  the  words  ^  u^ 
ven  years  last  past"  even  not  b6en  fuHy  accounted  for  by 
reference  to  the  interrogatory*  those  words  could  not 
have  implied  such  a  residence  as  would  give  a  domicil. 
But  they  iaro  fully  accounted  for. 

In  his  answer  to  the  12th  interrogatory  he  repeats 
that  he  is  a  Spanish  American ;  now  lives  and  car/ies 
on  trade  at  Buenos  Ayres*  and  has  generally  resided 
there. 

2.  The  second  \mct  of  testimony  relied  on  by  the, 
counsel  for  the  captors  is  the  charter  party.  That  in- 
strument states  Manuel  Pinto  to  be  of  Buenos  Ayres 
now  residing  in  London. 

The  charter  party  does  not  state  him  to  have  been  for- 
merly of  Buenos  Ayres,  but  to  be,  at  its  date*  of  Bue- 
nos Ayres.  Nothing  can  bo  more  obvious  th4n  that  the 
expression,  now  residing  in  London^  could  be  intended 
to  convey  no  other  idea  than  that  he  waa  then  personally 
in  London.' 

As  little  Importance  is  attaqhed  to  the  covenant  to  re- 
c-eive  the  return  cargo  at  the  wharf  in  London.  The 
peiformance  of  this  duty  by  the  consignee  of  the  cargo 
as  tlio  ageilt  of  Pinto,  would  be  a  complete  esecution 
of  it 

Had  the  English  character  been  friendly  and  the  Span- 
ish hostile,  it  would  have  been  a  hardy  attempt  indeed  in 
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Mr.  Pinto  to  found,  on  these  circumstances,  a  claim'  to  a      thi; 
domicii  in  England.  itbrbihe^ 

BENNETTi 

Th^  question  respecting  ownership  of  the  goods  la  i^uster. 
not  80  perfectly  clean  ._^,.-,^ 

Tile  evidence  of  actual  ownersliip^  bo  far  as  the  clHira 
asspxts  property  existing,  at  ttie  timc^  in  himsrif  and 
partners,  is  involved  in  no  uncertainty^  The  test  afH- 
davit  annexed  to  the  claim  is  MU  explicit,  and  direct 
It  goes  as  far  as  a  test  affidavit  can  go  in  establishing 
the  right  which  the  claim  asserts.  All  the  documentary 
evidence,  relating  to  this  subject,  corroborates  this  affi- 
davit The  charter  party  shows  an  expectation  tliaf,  of 
a  freight  of  700L  the  goods  of  Mr.  Finto  would  pay  400^. 
The  very  circumstance  that  he  chartered  the  whole  ves- 
sel  furnishes  Jstrong  inducement  to  the  opinion  that  a 
great  part  of  her  cargo  would  be  his  own. 

The  witnesses  examined  in  preparatortOf  so  far  as  they 
know  any  thing  on  the  subject,  all  depose  to  his  interest. 
WSIiam  Puzey  was  clerk  to  Pinto,  and  he  deposes  to 
the  interest  of  his  employer,  on  the  knowledge  acquired 
in  ngiaking  out  invoices  and  other  papers  belonp;ing  to 
the  cargo.  His  belief  too  is,  in  some  degi*ee,  founded 
on  the  character  of  Finto  in  London,  where  he  was  spo- 
ken of  as  a  man  of  sreat  respectability  and  property  ; 
and  from  the  anxiety  he  discovered  for  the  safetv  of  the 
I|roperty  after  the  Nereide  was  separated  from  her  con* 
voy. 

The  bills  of  lading  for  that  part  of  the  cargo  which  is 
claimed  by  Pinto,  are  filled  up,  many  of  them  with  his 
name,  some  to  order,  and  the  marginal  letters  in  the 
manifest  would  also  denote  the  property  to  be  his.  Where 
he  claims  a  part  of  a  parcel  of  gooiids  the  invoice  is  some- 
times to  order,  and  the  marginal  letters  would  indicate 
the  goods  to  be  the  property  of  Pinto  and  some  other 
person. 

This  testimony  proves,  very  satisfactorily,  the  inter- 
est of  Pinto's  house  in  the  property  he  claims.  There  Is 
ho  counter  testimony  in  the  cause,  except  the  belief  ex« 
pressed  by  Mr.  Puzey,  that  for  a  part  of  the  goods  Pin- 
to was  agent  for  the  government  of  Buenos  Ayres.  Thia 
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TUB      belief  of  Mr.  Puzejr  is  supposed  to  derive  much  ^yeight 
KEREiDE,  from  his  character  as  the  clerk  of  Mr.  Pinto.    The  im- 
BEHNETT^  portance  of  that  circumstance,  however,  is  much  dimtn- 
MASTBR.  ished  b'y  the  fact  that  he  had  seen  Pinto  only  a  week  be- 
-— -— —  fore  the  sailing  of  the  Ncnide,  and  that  he  does  not 
declare  his  belief  to  be  fdunded  on  any  papers  he  had 
copied  or  seen ;  or  on  anj  communication  mada  to  him 
by  his  employer.  The«-e  are  other  and  obvious  grounds 
for  his  suspicion.    A  part  of  the  cargo  consisted  of  armB 
and  military  accoutrements  ;  and  it  was  not  very  sur* 
prising  th^t  Puzey  should  conjecture  that  tliey  were 
purchased  for  a  government  about  to  sustain  itself  by 
the  sword.    But  this  suspicion  is  opposed  by  conside- 
rations  of  decisive  influence,  which  have  been  stated  at 
the  bar.    The  demand  for  these  articles  in  Buenos  Ay« 
res  by  the  government  would  furnish  sufficient  motive^ 
to  a  merchant  for  making  them  a  part  of  his  cai^.    In 
a  considerable  part  of  this  .  warlike  apparatus,  British 
subjects  were  jointly  concerned.    It  is  extremely  impro- 
bable, tha^  if  acting  for  his  government,  he  would  bare, 
associated  its  interests  with  those  of  British  merchants, 
^or  can  a  motive  be  assigned  for  daifning  those  goods 
for  himself  instead  of  claiming  them  for  bis  govemm^mt* 
They  would  Viot  by  such  claim  become  his  if  restore^. 
He  would  still  remain'  accountable  to  his  goyernmept^ 
and  tlie  truth  would  have  protected  the  property  as  ef- 
fectually as  a  falshood,  should  it  remain  undetected.  I^y 
claiming  these  goods  for  himself,  instead  of  his  govern- 
ntent,  be' would  commit  a  perjury  from  which  he  could 
derive  no  possible  advantage,  and  which  would  expose 
to  imminent  hazard,  not  only  those  goods  lut  his  whole 
interest  in  th/B  cargo.  The  Court;  therefore,  mustconsider 
this  belief  of  Mr.Puzey  as  a  suspicion,  which  a  full  knowl« 
edge  of  the  facts  ought  entirely  to  dissipate.    If  there 
Was  nothing  in  the  cause  but  this  suspicion,  or  this  be- 
lief of  Mr.'Puzey,  the  court  would  not  attach  any  im- 
portance to  it    But  Mr.  Pinto  himself  has,  in  his  ex- 
Rfnination  in  preparatoriOf  been  at  least  indiscreet  in  as- 
serting claims  not  to  be  sustained  ;  and  in  terms  which 
do  not  exhibit  tlie  real  fact  in  its  true  shape.    In  his 
answer  to  the  12tli  interrogatory  he  says   <<And  this 
«  deponent  also  has   one-fourth  interest  as  owner 'Of 
«  the  foliowing  goods,  &c.  viz.  15  bales  of  merchandize,** 
&c.    In  his  claim  he  thus  states  the  transaction  un- 
der which  his  title  to  the  one-fourth  of  these- goods  ac« 
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orlied.    He  had  tigreed  with  certain  persons  in  England      tub 
to  select  for  them  a  parcel  of  goods  for  the  market  nereides 
of  Baenos  Ayres^  of  which  he  was  to  be  the  consignee,  bbhnrtt^ 
and  which  he  would  sell  oh  a  commission  of  Id  per  cent  master*' 
on  the  amount  of  sales  at^  Buenos  Ayres.  These  goods  -.—..—— 
were  selected^  purchased,  and  .consigned  to  Manuel 
Pinto.    The  bills  of  lading  were  in  his  possession,  and 
he  considered  his  interest  under  this  contract  as  equal 
to  one-fborth  of  the  value  of  the  goods,  <*  wherefore,*'  he 
9ays,  «<be  did  suppose  that  he  was  Interested  in  the 
said  goods  and  merchandize  for  himself,  his  father,  and 
sister,  and  well  entitled,  as  die  owner  thereof,  or  other- 
wise, to  an  equal  fourth  part  of  the  said  goods,  inas- 
mudi  as  his  commissions  as  aforesaid,  would  hare  been 
eqtlU  to  such  foui-th." 

It  is  impossible  to  justify  this  representation  of  the 
fact  The  /masoning  might  convince  the  witness,  but 
the  language  he  used  was  undoubtedly  calculated  to  mis- 
lead the  Court,  and  to  extricate  property  to  which  the 
captors  were  clearly  entitled,  'although  the  witness 
might  think  otherwise.  Such  misrepresentations  must 
be  frowned  on  in  a  prize  Court,  and  must  involve  a 
claim,  otherwise  unexceptionable,  in  doubt  and  danger* 
A  witni^  ought  never  to  swear  to  inferences  without 
stating  the  train  of  reasbning  by  which  his  mind  has 
been  conducted  to  tliem.  Prize  Courts  are  necessarily 
watchful  over  subjects  of  this  kind,  and  demand  the  ut- 
most fairness  in  the  conduct  of  Claimants.  Tet  prize 
Courts  must  distingnish  between  misrepresentations 
which  may  be  ascribed  to  error  of  judgment,  and  which 
kte,  as  soon  as  possible,  ^rrected  by  the  party  who  has 
made  them,  and  wilful  falsehoods  which  are  detected  by 
the  testimony  of  others,  or  confessed  by  the  pai-ty  when 
detection  becomes  inevitable.  In  the  first^pase  there 
may  be  cause  for  a  critical  and  perhaps  suspicious  eX" 
amination  of  the  claim  and  of  the  testimony  by  Whi^^h  it 
is  supported ;  but  it  would  be  harsh  indeed  to  .condemn 
neutral  property,  in  a  case  in  which  it  was  <?learly  proved 
to  be  neutral,  for  one  false  step,  in  some  degree  equivo- 
cal in  its  character,  whica  was  so  soon  corrected  by  th^ 
party  making Jt. 

The  case  of  Mr.  Paul's  printing  press  is  still  less  dii- 
bious  in  its  appei^nce.    It  would  require  a  very  criti- 
VOL.  IX.  « 
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TH«^     cal  investigation  of  the  evidence  to  decide  whether  this 
iTERsiDB^  pre^s  is  stated  in  his  answer  to  the  12th  interr(»f^tni«y 
BBiTH ETT>  to  be  his  property  or  not.    Four  presses  are  said  in  that 
MASTER.  ansM-er  to  belong  to  htm ;  but  he  also  says  in  his  an- 
■  swer  to  another  interrogatory;  perhaps  the  26th,  that 

if  r.  Paul  had  one  printing  press  on  board.  Wh<  titer 
there  were  five  presses  in  the  cargo,  or  only  four,  has 
not  been  decided,  because  the  declaration  made  in  his 
examination  in  pnparatorio  that  one  of  the  presses  be- 
longed to  Mr.  Paul  proves  unequivocally  that  the  mis- 
take, if  he  made  one,  was  not  fraudulent. 

That  he  should  state  as  his,  the  pru|iercy  which  1>e- 
longed  to  a  house  in  Buenos  Ay  res,  whose  members  all 
resided  at  the  same. place,  and  of  which  he  was  the  act- 
ing and  managing  partner,  was  a  circumstance  which 
could  not  appear  important  to  himself,  and  which  was 
of  no  importance  in  the  cause.  I'hese  trivial  and  acci- 
dental inaccuracies  are  corrected  in  his  claim  and  in  his 
test  affidavit.  The  Court  does  not  think  them  of  suffi- 
cient importance  to  work  a  confiscation  of  gtmds,  of  the 
real  neutrality  of  which  no  serious  doubt  is  entertained. 

2.  Does  the  treaty  between  Spain  and  the  United 
States  subject  the  goods  of  either  party,  being  neutral,  to 
condemnation  as  enemy  property,  if  found  by  the  other 
in  the  vessel  of  an  enemy  ?  That  treaty  stipulates  that 
neutral  bottoms  shall  make  neutral  goods,  but  contains 
no  stipulation  that  enemy  bottoms  shall  communicate 
the  hostile  character  to  the  cargo.  It  is  contended  by 
the  captots  that  the  two  principles  are  so  completely 
identified  that  the  stipulation  of  the  one  necessarily  in- 
eludes  the  other. 

Let  this  proposition  be  examined. 

The  rule  that  the  goods  of  an  enemy  found  in  the  ves* 
ael  of  a  friend  are  prize  of  war,  and  that  the  goods  of  a 
fnefid  found  in^the  vessel  of  an  enemy  are  to  be  restored^ 
is  believed  to  be  a  part  of  the  original  li^w  of  nations,  as 
generally,  perhaps  universally,  acknowledged.  Cer- 
tainly It  has  been  fully  and  unequivocally  rerngniz*d 
by  the  United  States.  I'his  rule  is  founded  on  the  sim- 
ply and  intelligible  principle  that  war  gives  a  full  right 
to  capture  the  goods  of  an  enemy,  but  gives  no  right  to 
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captain  the  goods  of  a  friend.    In  the  practical  ap^ica-      the 
tioii  of  thi:i  principle  80  as  to  form  the  rulo^  tlie  proposi-  maiiBiDBf 
tioiis  thai  the  neutral  flag  constitutes  no  protection  to  bbitnett, 
enemr  property,  and  that  the  belligerent  flag  conununi*  mastkb. 
catcs  no  hostile  character  to  neuti^  property,  are  ne-       ■■"    ■ 
cessarjiy  admitteiu     The  character  of  tlie   property, 
taken  distinctly  and  separately  from  aU  other  consider- 
atkviSf  depends  in  no  degree  upon  the  character  of  the 
vehicle  lo  which  it  is  found. 

Many  nations  have  believed  it  to  be  their  interest  tq 
vary  this  simple  and  natural  principle  of  public  law. 
They  have  changed  it  by  convenlioh  between  themselves 
as  far  as  tliey  have  believed  it  to  be  for  their  advantage 
to  change  it.  But  unless  there  be  something  in  the  na- 
ture of  the  rule  which  renders  its  parts  unsusceiitible  of 
division,  nations  must  be  capable  of  dividing  it  by  ex* 
press  rompacctt  and  if  they  stipulate  either  that  the  neu* 
tral  flag  shall  cover  enemy  goods,  or  that  the  enemy 
flag  shall  infect  friendly  goods,  tiiere  woidd,  in  reason, 
seem  to  be  no  necessity  for  implying  a  distinct  stipula- 
tion not  expressed  by  the  parties.  Treaties  are  formed 
upon  deliberate  reflection.  Diplomatic  men  read  the 
public  treaties  made  by  other  nations  and  cannot  be 
supposed  either  to  omit  or  insert  an  article,  common  in 
public  treaties,  without  being  aware  of  the  efl'e^t  of  such 
omission  or  inseiiion.  -  Neither  the  one  nor  the  other  is 
to  be  ascribed  to  inattention.  And  if  an  omitted  arti- 
cle be  not  necessarily  implied  in  one  which  is  inserted, 
the  subject  to  which  that  article  would  apply  remfiins 
under  the  ancient  rule*  That  the  stipulation  of  immuf^ 
nity  to  enemv  go,ods  in  the  bottoms  of  one  of  the  parties 
being  neutnu  does  not  imply  a  surrender  of  the  gooils 
of  that  party  being  neutral,  if  found  in  the  vessel  of  an 
enemy,  is  tlie  proposition  of  the  counsel  for  the  Clai- 
mant, and  he  powerfully  sustains  that  proposition  by 
arguments  arising  from  tlie  nature  of  the  two  stipula- 
tions. The  agreement  that  neutral  bottoms  shall  make 
neutral  goods  is,  he  very  justly  remarks,  a  concession 
made  by  the  belligerent  to  the  neutral.  It  enlarges  the 
sphere  of  neutral  commerce,  and  gives  to  the  neutral 
flag  a  capacity  not  given  to  it  by  the  law  of  nations. 

The  stipulation. which  subjects  neutral  property,  found 
in  the  bottom  of  an  enemy,  to  condemnation  vlh  prize  of 
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THifr      war,  is  a  concession  made  by  the  neutral  to  the  tellige-i 

w^n'  OB.  rent.     It  iiarrows  tiie  sphere  of  neutral  coninierce»  ajid 

BENNF.TTy  tak'S  ffoni  tlic  neutral  a  privilege  he  possessed  under 

MASTER,  the  law  of  nations.    The  one  may  be,  and  often  is^  ex- 

— — change  d  for  the  other.    But  it  may  be  the  interest  and 

the  will  of  both  parties  to  stipulate  the  one  without  the 
other;  and  if  it  be  their  interest,  or  their  will,  what 
shall  prevent  \t»  accomplishment  ?  A  neutral  may  give 
some  other  compensation  for  tlie  privilege  of  transport- 
ing enemy  goods  in  safety,  or  both  parties  may  find  an 
interest  in  stipulating  for  this  privilege,  and  neither  may 
be  disposed  to  make  to,  or  require  from,  the  otfa;:.r  the 
surx'ender  of  any  right  as  its  consideration.  What  shall 
restrain  independent  nations  from  making  such  a  com- 
pact? And  how  is  their  intention  to  be  communicated 
to  each  ot!ier  or  to  the  world  so  properly  as  by  the  com- 
pact itself? 

If  reason  can  furnish  no  evidence  of  the  indissolqbilt- 
ty  of  the  two  maxims,  the  supporters  of  that  proposition 
will  Mortal nly  derive  no  aid  from  the  history  of  tbeir 
prugr«*ss  from  the  first  attempts  at  their  introduction  to 
the  present  moment 

For  a  considerable  length  of  time  they  were  the  com- 
panions of  each  other-^not  as  one  maxim  consisting  of  a 
single  indivisible  principle,  but  as  two  stipulations,  the 
one;  in  the  view  of  the  parties,  forming  a  natural  and 
obvious  consideration  for  the  other.  The  cdebrated 
compact  termed  the  armed  neutrality,  attempted  to  ef- 
fect by  force  a  great  revolution  in  like  law  of  nations. 
The  attempt  failed,  but  it  made  a  deep  and  lasting  im- 
pression on  public  sentiment.  The  character  of  this 
effort  has  been  accurately  stated  by  the  counsel  for  the 
Claimants.  Its  object  was  to  enlarge,  and  not  in  any 
thi  ng  to  diminish  the  rights  of  neutrals.  The  j^at  pow- 
ers, parties  to  this  agreement,  contended  for  the  princi- 
ple, tliat  free  ships  should  make  firee  goods ;  but  not  for 
the  converse  maxim ;  so  far  were  Aey  firom  supposing 
the  one  to  follow  as  a  corollary  firom  the  other,  that  the 
contrkry  opinion  was  openly  And  distinctly  avowed. 
The  king  of  Prussia  declared  his  expectation  that  in 
future  neutral  bottoms  would  protect  the  goods  of  an 
enemy,  and  that  neutral  goods  would  be  sale  in  an  ene- 
my bottom.    There  is  no  reaaon  to  beliere  that  this  opi 
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nioii^was  not  common  to  those  powers  who  acceded  to      iirc 
the  principles  of  the  armed,  neutrality.  nzreide. 

From  that  epoch  to  the  present,  in  the  various  trca-  masteiu 
ties  which  have  been  formed,  some  contain  no  article  «-_-— i^ 
on  the  subject  and  consequently  leave  the  ancient  rule 
in  full  force.  Some  stipulate  that  the  character  of  the 
cargo  shall  depend  upon  the  flag,  some  that  the  neutral 
flag  shall  protect  the  goods  of  an  enemy,  some  that  the 
goods  of  a  neutral  in  the  vessel  of  a  friend  shall  be 
prize  of  war,  and  some  that  the  goods  of  an  enemy  in  a 
neutral  bottom  shall  be  safe,  and  that  friendly  goods 
ia  the  bottom  of  an  enemy  shall  also  be  safe. 

This  review  which  was  taken  with  minute  accuracy 
at  the  bar,  certainly  dcmonstrates.that  in  public  opinion 
no  two  principles  are  more  distinct  and  independent  of 
each  other  than  the  two  which  liave  been  contended  to 
be  inseparable. 

Do  the  United  States  understand  tl^is  subject  differ- 
ently from  other  nations  ?  It  is  certainly  not  from  our 
treaties  that  this  opiifion  can  be  sustained.  The  United 
States  have  in  some  treaties  stipulated  for  both  princi- 
ples, in  some  for  one  of  I  hem  only,  in  some  that  neutral 
bottoms  shall  make  neutral  goods  and  that  friendly  goods 
shall  be  safe  in  the  bottom  of  an  enemy.  ,  It  is  therefore 
clearly  understood  in  the  United  States,  so  far  as  an 
opinion  can  be  formed  on  thjir  treaties,  that  the  one 
principle  is  totally  independent  oCthe  other.  They  have 
stipulated  expressly  for  their  separation,  and.  they  have 
sometimes  stipulated  for  the  one  without  the  other. 

But  in  acorrespondence.betweenthe  secretary  of  state 
of  the  United  States  and  tlie  minister  of  the  French  re- 
public in  1793«  Prussia  is  enumerated  among  those  na- 
tions with  whom  the  United  States  had  made  a  treaty 
adopting  the  entire  principle  tliat  the  chariicter  of  tho 
cargo  should  be  determined  by  tlie  character  of  tho  flag. 

Not  being  in  possession  of  this  correspondence  the 
Court  is  unable  to  examine  the  construction  it  has  re- 
ceived. It  has  not  deferred  this  opinion  on  that  account* 
because  the  point  in  controversy  at  that  time  was  the 
•bligation  imposed  on  the  United  States  to  protect  belli 


%2Z  SUPREME  COUAT  U.  & 

TUB      gei*ent  property  In  their  ve^sclSf  not  t6e  liabUitjr  of  their 

KEkEiDEy  property  to  capture  if  found  in  tlie  vessel  of  a  bellfge- 

BENiTBTT,  rent.    To  this  point  the  whole  attention  of  the  writ^^r 

MASTER,  was  directed)  and  it  is  not  wondcrfd  that  in  mcmioning 

«— — incidentally  the  treaty  with  Prussia  which  contains  tt^e 

principle  that  free  bottoms  lu^^e  free  goods,  it  should 
liave  escaped  his  recollection  thsEt  it  dii)  not  contain  the 
converse  of  the  maxim.  On  the  talents  and  virtues 
which  adorned  the  cabinet  of  that  day,  on  ttie  patient 
fortitude  with  which  it  resisted  the  inicmi>eratc  violence 
with  which  it  was  assailed,  on  the  firmni'ss  with  which 
it  maintained  those  principles  which  its  sense,  of  duty 
prescribed',  on  the  wisdom  of  the  ruLs  it  adopted,  no 
panegyric  has  been  pi*onounccd  at  the  bar  in  which  the 
oest  judgment  of  this  Couii;  does  not  concur.  But  tliis 
res|>ectful  deSVrence  may  well  comport  with  the  opinion, 
that  an  argument  incidentally  brought  forwuix!  hy  way 
of  illustration,  is  not  such  full  authority  as  a  decision  di- 
rectly on  the  point  might  have  been. 

3.  The  third  point  made  by  the  captors  is,  that  what- 
ever construction  might  be  put  on  or.r  treaty  with  Sp^'m» 
considered  as  an  independant  measure,  the  ordinances 
of  that  government  would  subject  American  property, 
imder  similar  circumstances,  to  confiscation,  and  there- 
fore the  property,  claimed  by  Spanish  subjects  in  this 
case,  ouglit  to  be  condemed  as  prize  of  war. 

The  ordinances  themselves  have  not  been  produced, 
nor  has  the  Court  received  such  information  respecting 
them  as  would  enable  it  to  decide  certainly  either  on 
tlicir  permanent  existence,  or  on  their  application  to  the 
Uaited  States.  But  be  tl;is  as  it  may,  the  Court  is  de- 
cidedly of  opinion  that  reciprocati.ig  to  the  subjects  of  a 
nation,  or  retaliating  on  them,  its  '*njust  proceedings  to- 
wards our  citizens,  is  a  political  not  a  legal  measure* 
it  is  for  the  consideration  of  the  government  not  of  its 
Couils.  The  degree  and  the  kind  of  retaliation  de- 
pend entirely  on  considerations  foreign  to  this  tribunal* 
It  may  be  the  policy  of  the  nation  to  avenge  its  wrongs 
in  a  manner  having  no  affinity  to  the  injury  sustained, 
or  it  may  be  !ts  policy  to  recede  from  its  full  rights  and 
not  to  avenge  them  at  all.  It  is  not  for  its  Conrts  to 
interfere  with  tlie  proceedings  of  the  nation  and  to  thwart 
its  views.    It  is  not  for  us  to  depart  from  tbe  beaten. tracK 


FEBRUART  TERM  1816.  4» 

prescribed  for  iis^  and  to  ti*ead  the  devious  and  iutricatc      the 
path  of  politics.    Even  in  the  case  of  salvage*  a  case  pe-  kereide* 
culiarl>  within  the  discretion  of  Courts,  because  no  fixed  bxnnbtx, 
rule  is  prescribed  by  the  law  of  nationsi  congress  has  not  mastek. 

left  it  to  tliis  department  to  say  whether  tlie  rule  of  fo- 

reign  nations  shall  be  applied  to  them,  but  has  by  law 
applied  that  rule.  If  it  be  the  will  of  the  government  to 
apply  to  Spain  any  rule  respecting  captures  wiiich  Spain 
is  supposed  to  apply  to  us,  the  government  will  manifest 
that  will  by  passing  an  act  for  the  purpose.  Till  such 
an^act  be  passed,  Sie  Court  is  bound  by  the  law  of  na- 
tions which  is  a  part  of  the  law  of  the  land. 

Thus  fidr  the  opinion  of  the  Court  has  been  formoil 
witliout  much  difficulty.  Although  tlie  principles^  as- 
serted by  tliexounseU  have  been  sustained  on  both  sides 
with  great  strength  of  argument,  they  have  been  found 
on  examination  tu  be  simple  and  clear  in  themselves. 
Stripped,  of  the  imposing  garb  in  which  Uiey  have  been 
presented  to  the  Court*  they  have  no  intrinsic  intricacy 
which  should  perplex  the  understanding. 

The  remsuning  point  is  of  a  different  character.  Bcl- 
ligciT.nt  rights  and  neutral  privileges  are  set  in  array 
agiijfist  each  other.  Their  respective  pretensicms,  if  not 
actually  intermixed,  come  into  close  contact,  and  the 
line  of  partition  is  nut  so  distinctly  marked  as  to  bo 
cleaiiy  discernible.  It  is  impossible  to  declare  in  favor 
of  cither,  without  hearing,  from  the  other,  objecticm.<« 
which  it  is  difficult  to  answer  and  arguments,  which  it  iff 
not  easy  to  refute.  The  Court  has  given  to  this  subject 
a  patient  investigation,  and  has  endeavored  to  avail  it- 
self of  all  the  aid  which  has  been  furnished  by  the  bar. 
The  result,  if  not  completely  satisfactory  even  to  our- 
selves, is  one  from  which  it  is  believed  we  should  not  de- 
part were  further  time  allowed  for  deliberation. 

4.  Has  the  conduct  ot  Manuel  Ptnto  and  of  the 
Kcreide  been  such  as  to  impress  the  hostile  character  on 
that  part  of  the  cargo  which  was  in  fact  neutral  r 

In  considering  this  question  the  Court  has  examined 
separatelv  the  parts  wliich  compose  it. 

The  vessel  was  armed^  was  the  property  of  an  enemy, 
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THB      and  made  resistence.    How  do  these  facts  affect  the 
HE  ^EiDE,  claim? 

BSKNCTT, 

MASTER.  Had  the  vessel  been  armed  by  Pinto,  that  Tact  would 
— >-- —  certainly  have  constituted  an  important  feature  in  the 
case.  But  tlie  Court  can  perceive  no  reason  for  believ- 
ing she  was  armed  by  f>im.  He  chailered,  it  is  true^ 
the  whole  vosscly  and  that  he  might  as  rightfully  do  as 
contract  for  her  paitially ;  but  there  is  no  reason  to  be- 
lieve that  he  was  instrumental  in  arming  her.  The 
owner  stipulates  that  the  Nercide  **  well  manned,  victU' 
<<  ailed,  equipi)ed,  proVidcd  aitd  furnished  with  all  things 
•«  needful  for  such  a  vessel/'  shall  be  ready  to  take  on 
board  a  cargo  to  be  provided  for  her.  The  Nereide, 
then,  was  to  be  put,  by  the  owner,  in  the  condition  in 
which  she  was  to  sail.  In  equipping  her,  whether  with 
or  without  arms,  Mr.  Pinto  was  not  concerned.  It  ap- 
pears to  have  been  entirely  and  exclusively  the  act  of 
the  belligerent  o*.vner. 

Wfietlierthe  resistance^  which  was  actually  made,  is 
in  any  degree  imputable  to  Mr.  Pinto,  is  a  question  of 
still  more  importance. 

It  has  been  argued  that  he  had  the  whole  ship,  and 
that,  therefore,  £e  resistance  was  his  resistance. 

The  whole  evidence  upon  this  point  is  to  *;e  found  in 
the  charter  party,  in  the  letter  of  instructions  \o  the 
master,  and  in  the  answer  of  I'into  to  one  of  the  inter- 
rogatories in  preparatorio. 

The  charter  parly  evinces  throughout  that  the  ship 
remained  under  the  entire  direction  of  the  owner,  and 
that  Piiito  in  no  degree  partiolpated  in  the  command  of 
her.  The  owner  appoints  the  master  aiid  stinulates  for 
every  act  to  be  performed  by  the  sliip,  fi'oni  the  date  of 
the  cli alter  party  to  the  tenntnation  of  the  voyage.  In 
iio  one  rtopcct,  except  in  lading  the  vessel,  was  Pinto  ib 
have  any  direction  of  her. 

The  iQttcr  of  instructions  to  the  master  conta^iis  full 
directions  Ibr  the  regelation  of  his  conduct,  without  any 
other  reference  to  Mr.  Pinto  than  has  been  already 
stated.    That  reference  shows  a  positive  limitation  of 
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his  power  by  tlie  torms  of  the  charter  party.    Cotise-      thb 
qUently  he  had  no  share  in  the  government  of  tiie  ship.  NBBEIDE9 

BENNETtf 

But  Pinto  says  in  his  answer  to  the  6th  interrogatory  master* 
that  **  he  had  control  of  the  said  ship  and  cargo."  «i.«^._^ 

N(»thing  can  be  more  obvious  than  that  Pinto  could 
understand  himself  as  saying  no  more  fhan  that  he  had 
the  control  of  the  ship  and  cargo  so  far  asrespert^^d  her 
lading.  A  part  of  the  cargo  did  not  belong  to  him,  and 
was  not  consigned  to  him.  His  control  over  the  ship 
began  and  epd^'d  with  putting  the  cargo  on  board.  He 
does  not  appear  Qver  to  liave  exercised  any  authority  in 
the  management,  of  the  ship.  So  far  from  exercising 
any  during  the  battlt>  he  went  into  tlic  cabin  where  he 
remained  till  the  conflict  was  over.  It  is,  then»  most  ap- 
parent that  when  Pinto  said  he  had  the  control  of  the 
ship  and  cargo,  he  us**d  titose  terras  in  a  limited  sense. 
He  us*h!  them  in  reference  to  the  power  of  lading  her^ 
given  him  by  die  charter  party. 

Vf  in  this,  the  Court  be  correct,  this  cause  is  to  be 
gove^'ned  by  the  principles  which  would  .apply  to  it  had 
the  JNereide  been  a  general  ship. 

The  next  point  to  be  considered  is  the  right  of  a  neu- 
tral tn  plao"  his  goods  on  board  an  ai*med  belligerent 
merchantman. 

That  a  neutral  may  lawfull .  put  his  goods  on  board 
a  belligerent  ship  for  conveyance  f;n  the  f»cean,  is  uni- 
versally recognized  as  the  original  rule  of  the  law  of  na- 
tions. It  is,  as  has  already  been  stated^  founded  on  ^he 
plain  and  simple  principle  that  the  pro]ierty  '^f  a  friend 
remains  his  propci'ty  wherevcrlt  in  :yLe  found.  <•  Since 
it  is  not,''  says  Vattel,  «'thc  place  where  a  thing  is  which 
determines  the  nature  of  that  thing,  but  the  character  of 
the  (ler.son  to  whom  it  belongs,  things  belonging  to  neu- 
tral persons  which  happen  to  be  in  an  cnem>'s  coun- 
try, o"  on  board  an  enemy's  ships,  are  to  be  distinguish- 
ed  f»^m  those  wh*ch  bebng  to  the  enemy.*' 

Bynkershoek  lays  down  the  same  principles  in  terms 
equally  explicit ;  and  in  terms  entitled  to  the  more  con- 
sideration, because  he  enters  into  the  enquiry  whether  a 
VOL.  IX.  M 
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THE      kno¥Fledge  of  the  hostile  character  of  the  vessel  can  ef- 
KfiREiDE^  feet  the  owner  of  the  goods. 

BEIINBTT, 

MASTEB.      The  same  principle  is  laid  down  by  other  writers  on 

— the  same  subject,  and  is  believed  to  be  contradicted  by 

none.  It  is  true  there  were  some  old  ordinances  of 
France  declaring  that  a  hostile  vessel  or  cargo  should 
expose  both  to  condemnation.  But  these  ordinances 
have  never  constituted  a  rule  of  public  law. 

It  Is  deemed  ot  much  importance  that  the  rule  is  imi- 
versally  laid  down  in  terms  which  comprehend  an 
armed  as  well  as  an  unarmed  vessel ;  and  that  armed 
vessels  have  never  been  excejited  from  it.  Bynkershoek^ 
in  discussing  a  question  suggesting  an  exception,  with 
his  mind  directed  to  hostilities,  does  not  hint  that  this 
privilege  is  confined  to  unarmed  merchantmen. 

In  point  of  fact,  it  is  beli^bved  that  a  b^igerent  mer- 
chant vessel  rarely  sails  unarmed,  so  that  this  excep- 
tion from  tlie  rule  would  be  greater  than  the  rule  itself. 
At  all  events,  the  nutnber  of  those  who  are  armed  and 
who  sail  under  convoy,  is  too  great  not  to  have  attra^^ 
ed  the  attention  of  writers  on  public  law ;  and  this  ex- 
ception to  their  broad  geneiml  rule,  if  it  existed,  wriuld 
certainly  be  found  in  some  of  their  works.  It  would  be 
strange  if  a  rule  laid  down,  with  a  view  to  war,  in  such 
broad  terms  as  to  have  universal  application,  should  be 
so  construed  as  to  exclude  from  its  operation  almost 
every  rase  for  which  it  purports  to  provide,  and  yet 
that  not  a  dictum  should  be  found  in  the  books  pointing 
to  such  construction. 

The  antiquity  of  the  rule  is  certainly  not  unworthy  of 
consideration.  It  is  to  be  traced  back  to  the  time  when 
almost  every  merchantman  was  in  a  condition  for  self- 
defence,  and  tlie  implements  of  war  were  so  light  and  so 
cheap  that  scai*cely  any  would  sail  without  them. 

A  belligerent  has  a  perfect  rig^t  to  arm  in  his  own 
defence ;  and  a  neutral  has  a  perfect  right  to  transpoK 
his  goods  in  a  belligerent  vessel.  These  rights  do  not 
interfere  with  each  other.  The  neutral  has  no  control 
over  the  belligerent  right  to  arm — ought  be  to  be  ac-^ 
countable  for  the  exercise  of  it  2 
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By  placing  neutral  property  in  a  belligerent  ship^      the 
that  properly,  according  to  the  positive  rules  of  law,  NEKBiDJSf 
does  not  cease  to  be  neutral.    Why  should  it  be  changed  beknbti*, 
by  the  exercise  of  a  belligerent  right,  universally  ac-  master* 
knowledged  and  in  common  use  wlicn  the  rule  was  laid  — — — — - 
^QWii,  and  over  which  the  neutral  bad  no. control? 

The  belligerent  answers,  that  by  arming  his  rights 
are  impaired.  By  placing  his  goods  under  the  guns  of 
an  enemy,  the  neutral  has  taken  part  with  tlie  enemy 
and  assumed  the  hostile  charatcter. 

Previous  to  that  examination  which  the  Court  has 
been  able  to  make  of  the  ivasoning  by  which  this  pro- 
position is  sustained,  one  remark  will  be  made  which 
applies  to  a  great  part  of  it  The  argument  wliich, 
taken  in  its  fair  sense,  would  prove  that  it  is  unlawful 
to  deposit  goods  for  transportation  in  the  vessel  of  aa 
enemy  generally,  however  imposing  its  form,  must  be 
unsound,  because  it  is  in  contradiction  to  acknowledged 
law* 

It  is  said  that  by  depositing  goods  on  board  an  arm^ 
ed,  belligerent  the  right  of  search  may  be  impaired,  per- 
haps defeated. 

What  is  this  right  of  search  ?  Is  it  a  substantive  and 
independent  right  wantonly,  and  in  the  pride  of  power, 
to  vex  and  harrass  neutral  commerce,  because  there  is 
a  capacity  to  do  so  ?  or  to  indulge  the  idle  aad  mis- 
chievous  curiosity  of  looking  into  neutral  trade?  or  the 
assumption  of  a  right  to  control  it  ?  If  it  be  such  a  sub- 
stantive and  independent  right,  it  would  be  better  that 
cargoes  should  be  inspected  in  port  before  the  sailing  of 
the  ycsse],  or  that  belligerent  licenses  should  be  pro- 
cured*   But  this  is  not  its  character. 

Belligerents  have  a  full  and  perfect  right  to  capture 
enemy  goods  and  articles  going  to  their  enemy  whidi 
are  contraband  of  war.  To  the  exercise  of  that  right 
the  right  of  search  is  essential.  It  is  a  mean  justiii^ 
by  the  end.  It  has  been  truelv  denominated  a  right 
growing  out  <)f,  and  ancillary  to  the  greater  right  of 
capture.    Where  this  greater  right  may  be  leerallv  cx-» 
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THB      ercised  without  search,  the  right  of  search  can  sever 
KEREiDE;  arise  or  come  into  qaestion* 

VEIflTBTT^ 

ifASTEB.      But  it  is  said  that  the  exercise  of  this  right  may  be 
—-—-—-  prevented  by  the  inability  of  the  party  claiming  it  to 
capture  the  belligerent  carrier  of  neutral  proper^. 

And  what  injury  results  from  this  circumstance  1  If 
the  proper^  be  neutral,  what  mischief  is  done  by  its  es-* 
caping  a  search.  In  so  doing  there  is  no  sin  even  as 
against  the  belligerenti  if  it  can  be  effected  by  lawful 
means.  The  neutral  cannot  justify  the  use  of  force  or 
fraud,  but  if  by  means,  lawful  in  themselves,  he  can  es- 
cape this  vexatious  procedure^  he  may  certainly  employ 
thtm. 

To  the  argument  that  by  placing  his  goods  in  the 
vessel  of  an  armed  enemy,  he  connects  himself  with  that 
enemy  and  assumes  the  hostile  character;  it  is  answer? 
ed  that  no  such  connexion  exists. 

The  object  of  the  neutral  is  the  transportation  of  hia 
goods.  His  connexion  with  the  vessel  wbich  transports 
them  is  the  same,  whether  that  vessel  bo  armed  or  un« 
armed.  The  apt  of  arming  is  not  his — it  is  the  act  of  a 
party  who  has  a  right  so  to  do.  He  meddles  not  with 
the  armament  nr/r  with  the  war.  Whether  his  goods 
were  on  biard  or  not,  the  vessel  would  be  armed  and 
would  sail,  fits  goods  do  not  contribute  to  the  arma- 
ment further  than  the  freight  he  pays,  and  freight  he 
would  pay  were  the  vessel  unarmed. 

It  IS  diffiriitt  to  perceive  in  this  argument  any  thing 
which  dor^:  not  also  apply  to  an  unarmed  vessel.  In 
both  instances  it  is  the  right  and  the  duty  of  the  carrier 
to  avoid  capture  and  to  pi'event  a  search.  There  is  no 
difference  except  in  the  degfree  of  capacity  to  carry  this 
duty  into  effect  The  argument  would  operate  against 
the  I'ule  which  permits  the  neutral  merchant  to  employ 
a  belligerent  vesssel  without  imparting  to  his  goods  the 
belligerent  character. 

The  argument  respecting  resistance  stands  on  the 
^ame  ground  with  that  which  respects  arming.  Both 
are  lawful.    Neither  of  them  is  chargeable  to  the  goods 
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or  iheir  owner»  where  be  has  taken  no  part  in  it    Tbey      th£ 
are  incidents  to  the  character  of  the  vessel ;  and  may  nerbide» 
always  occur  where  the  carrier  is  belligerent.  b.snn^tt# 

MASTEB* 

It  is  remarkable  ihkt  no  express  authority  on  either  — 

side  of  this  question  car  be  found  in  the  books.  A  few 
scanty  materials^  made  up  of  inferences  from  cases  de* 
pending  on  other  principles,  liave  been  gleaned  from  the 
books  an4  employed  by  both  parties.  Tbey  arc  cer-* 
tfinly  not  decisive  for  or  against  either. 

The  celebrated  case  of  the  Swedish  convoy  has  been 
pressed  into  the  service.  But  that  case  decided  no  more 
than  thisy  that  a  neutral  may  arm*  but  cannot  by  force 
resist  a  search.  The  reasoning  of  the  judge  on  that  ik> 
casion  would  seem  to  indicate  that  the  resistance  con- 
demned  the  ^  cargo,  because  it  was  unlawful.  It  has 
been  inferred  on  the  one  side  that  the  goods  would  be 
infected  by  the  resistance  of  the  ship,  and  on  the  other 
that  a  resistance  which  Is  laVfu!,  and  is  not  produced  by 
the  goods,  will  not  change  their  character. 

The  case  of  the  Catharine  Elizabeth  approaches  more 
nearly  to  that  of  theNereide,  because  in  that  case  as  in 
this  there  were  neutral  goods  and  a  belligerent  vessel. 
It  was  certainly  a  case,  not  of  resistance,  but  of  an  at- 
tempt by  a  part  of  the  crew  to  seize  the  capturing  vpssel. 
Between  such  an  attempt  and  m  attempt  to  take  the 
same  vessel  prevbus  to  capture,  there  does  not  seem 
to  be  a  total  dissimilitude.  But  it  is  the  reasoning  of 
the  judge  and  not  his  decision,  of  which  tlie  Claimants 
would  avail  themselves.  He  distinguishes  between  the 
effect  which  the  employment  of  force  by  a  bellige- 
rent owner  or  by  a  neutral  owner  would  have  on  neu- 
tral goods.  The  first  is  lawful,  the  last  unlawful.  The 
belligerent  owner  violates  no  duty,  tie  is  held  by  force 
and  may  escape  if  he  can.  From  the  marginal  note  it 
appears  that  the  reporter  understood  this  case  to  decide 
in  principle  that  resistance  by  a  belligerent  vessel  would 
not  confiscate  the  cargo.  It  is  only  in  a  case  without 
express  authority  that  suchmateriids  can  be  relied  oii. 

If  the  neutral  ci.aracter  of  the  goods  is  forfeited  by. 
the  resistance  of  the  belligerent  vessel,  why  is  not  the 
nentnil  character  of  the  passengers  forfeited  by  the  same 
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THE      cause  ?  The  master  and  crew  are  prisoners  of  war^ 

HEREiBR,  why  ai'e  not  those  passengers,  who  diJ  not  engage  in  the 

BENNETT,  conftict  also  prisoners  ?  That  they  are  not  womd  seem 

MASTEi^  to  the  Court  to  afford  a  strong  argument  in  favor  of  the 

-*————  goods.    Tiie  law  would  operate  in  the  same  manner  on 

both. 

It  cannot  (sscape  observation,  that  in  argument  the 
neutral  freighter  has  been  continually  represented  as 
arming  the  Nereide  and  impelling  her  to  hostility.  He 
is  represented  as  drawing  forth  and  guiding  her  ^^a4tke 
energies^  The  Court  does  not  so  understand  the  case. 
The  Nereide  was  armed,  governed,  and  conducted  by 
belligerents.  With  her  force,  or  her  conduct  the  neutral 
shippers  had  no  doncem.  They  deposited  their  goods 
on  board  the  vessel,  and  stipulated  for  their  direct  transt 
portation  to  Buenos  Ayres.  It  is  true  that  on  her  pas- 
sage she  had  a  right  to  defend  hei*self,  did  defend  herself^ 
and  might  have  captured  an  assailing 'vessel ;  but  to 
search  for  the  enemy  would  have  been  a  violation  of  the 
charter  party  and  of  her  duty. 

"With  a  p^ncU  dipped  in  the  most  vivid  colours,  and 
guided  by  the  hand  of  a  master,  a  splendid  portrait  has 
been  drawn  exhibiting  this  vessel  and  her  freighter  as 
forming  a  single  figure,  composed  of  the  most,  discord- 
ant materials,  of  peace  and  war.  So  exquisite  was  the 
skill  of  the  artist,  so  dazzHng  the  garb  in  which  the  fi- 
gure was  presented,  that  it  required  the  exercise  of  that 
c^ld  investigatmg  faculty  which  ought  always  to  belong 
to  those  who  sit  on  this  bench,  to  discover  its  only  im- 
perfection ;  its  want  of  resemblance. 

The  Nereide  has  not  that  centaur-like  appearance 
which  has  been  ascribed  to  her.  She  does  not  rove  over 
the  ocean  hurling  the  thunders  of  war  while  sheltered  by 
the  olive  branch  of  peace.  She  is  not  composed  in  part 
of  the  neutral  character  of  Mr.  Pinto,  and  in  part  of  the 
hostile  character  of  her  owner.  She  is  an  open  and  de- 
clared belligerent;  claiming  all  the  rights,  and  subject 
to  all  the  dangers  of  the  belligerent  character.  She 
conveys  neutral  property  which  does  not  engage  in  her 
warlike  equipments,  or  in  any  employment  she  may  make 
of  them  ;  which  is  put  on  board  solely  for  the  purpose 
of  transportation,  and  which  encounters  the  hazard  in- 
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cident  to  its  situation;  the  hazard  of  being  taken  into       the 
port,  and  obliged  to  seek  ai|otkcr  conyeyance  should  its  NEREuiSf 
carrier  be  captut*ed.  bennett, 

MASTER. 

In  this  it  is  the  opinion  of  the  mi^ritjr  of  the  Court -«-«^ 

t^ere  is  nothing  unlawful.  The  characters  of  the  Tesscl 
and  cargo  remain  as  distinct  in  this  as  in  any  other  case. 
The  sentence*  therefore^  of  the  Circuit  Court  must  be 
reversed,  and  tlie  property  claimed  by  Manuel  Pinto  for 
himself  and  his  partners,  and  for  those  other  Spaniards  for 
whom  he  has  claimed,  be  restorcdf  and  the  libel  as  to 
that  property^  be  dismi83ed. 

Johnson,  J.  Circumstances,  known  to  this  Court, 
have  imposed  upon  me,  in  a  great  measure,  the  respon- 
sibility of  this  decision.  I  approach  the  case  with  all  tho 
hesitation  which  respect  for  the  opinion  of  others  and  a 
conviction  of  the  novelty  and  importance  of  some  of  thi0 
questions  are  calculated  to  inspire.  The  same  res^iect 
imposes  upon  me  an  obligation  briefly  to  state  the  course 
of  reasoning  by  which  I  am  led  to  my  conclnsion* 

On  the  minor  points  I  feel  no  difficulty.^  There  is 
Aofliing  to  support  the  charge  of  English  domiciliation  ; 
the  charges  of  prevarication  are  satisfactorily  explained^ 
and  on  the  question  of  national  character,  we  must  yet 
awhile  reluctantly  yield  to  the  acknowledgement  that 
Buenos  Ayres  is  not  free. 

On  the  construction  of  the  Spanish  treaty,  I  feel  as 
little  hesitation.  That  a  stipulation  cafculate<l  solely  to 
produce  an  extension  of  neutral  rights,  should  involve  in 
itself  a  restriction  of  neutral  rights ;  that  a  mutual  and 
gratuitous  concession  of  a  belligerent  right,  should  draw 
after  it  a  necessary  relinquishment  of  a  neutral  rights 
which  has  never  yielded  but  to  express  and  (generally) 
extorted  stipulation;  are  conclusions  wholly  irreconcila- 
ble* to  any  pricipte  of  logical  deduction. 

Nor  does  the  ai^nment  tonnded  on  reciprocity  stand 
on  any  better  ground.'  There  is  a  principle  of  recipro- 
city known  to  Courts  administering  inter-niational  law^; 
but  I  trust  it  is  a  reciprocity  of  benevolencef  and  thi^t  the 
angry  passions  which  produce  revenge  and  retaliation 
will  never  exert  their  influence  on  the  administration  of 
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THE     justice.    Dismal  would  be  the  state  of  tlie  woridy  and 
KE^BiUB)  tnelancholj  the  office  of  a  judge,  if  all  the  evils  which 
OENTNETTy  the  pei*fidy  and  injustice  of  power  infiict  on  individual 
MASTER,  roan,  were  to  be  reflected  from  the  tribunals  which  pro« 
'  fess  peace  and  good  will  to  ail  mankind.    Nor  is  it  easy 

to  see  how  this  principle  of  reciprocity,  on  the  broad 
scale  by  which  it  has  been  protracted  in  this  case*  can 
be  reconciled  to  the  distribution  of  power  made  in  oui^ 
constitution  among  the  three  great  departments  of  go- 
vernment. To  the  legpislative  power  alone  it  must  be- 
long tc  determine  when  the  violence  of  other  nations 
is  to  be  met  by  violence.  To  the  judiciary,  to  admio'- 
istcr  law  and  justice  asUUf  not  as  it  is  made  to  be  by 
the  folly  or  caprice  of  other  nations. 

The  last  question  in  the  case  is  the  only  one  on  which  I 
feel  the  slightest  difficulty. 

The  general  rule,  tiie  incontestible  principle  is,  fl^at 
a  neutral  has  a  right  to  employ  a  belligerent  carper. 
He  exposes  himself  thereby  to  captain  and  detention^ 
but  not  to  condemnation. 

To  support  the  condemnation  in  this  case,  it  is  neces- 
sary to  establish  an  exception  to  this  rule ;  and  it  is  im- 
portant to  lay  down  the  exceptions,  contended  for,  with 
truth  and  precision. 

In  the  first  place,  it  is  contended  that  a  neutrid  has 
not  a  right  to  transport  bis  goods  on  board  of  an  armed 
belligerent. 

Secondly,  that  if  thi^  right  be  conceded,  Pinto,  in  this 
case,  has  carried  the  exercise  of  it  bevondthe  duties  of 
fair  neutrality ; 

1.  By  laying  the  vessel  under  the  obligation  of  acott-^ 
tract  to  sail  with  convoy  : 

2.  By  chartering  an  entire  armed  vessel  of  the  enemyt 
and  tiiys  expediting  an  armed  hostile  force  : 

3.  By  taking  in  enemy  goods  on  freight,  and  thereby 
laying  himself  under  an  implied  contract  that  the  ar- 
mament of  the  vessel  should  be  used  in  its  defence : 
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4*  It  was  also  contended  that  he  had»  in  fact^  armed      Tins 
the  vessel  after  chartering  her>  and  increased  her  force  ifEBK^.oB^ 
by  admitting  passengers ;  bbknett* 

MASTEB« 

5.  That  the  correspondence,  found  on  board,  shews  ■ 

that  the  armament  was  immediately  directed  agunsi 
capture  by  Americans. 

On  the  first  and  principal  ground  much  may  be  said» 
but  nothing  added  to  the  ingenious  discussion  which  it 
has  received  from  counseL 

The  question  is,  why  may  not  a  neutral  transport  his 
goods  on  board  an  armed  bclligereht  ?  No  writer  on  the 
law  of  nations  has  suggested  this  restriction  on  his 
rigiits ;  and  it  can  only  be  sustained  on  the-  ground  of 
its  obdiructing  the  exercise  of  some  belligerent  right* 
What  bellfgerunt  riglit  does  it  interfere  with  ?  Not  the 
right  of  search,  for  that  has  relation  to  the  converse  case; 
it  is  a  right  resulting  from  the  right  of  capturing  ene- 
my's goods  in  a  neutral  bottom.  It  must  be  then  the 
right,  which  every  nation  asserts,  of  being  the  sole  ar- 
biter of  its  own  conduct  towards  otiier  nations,  and  de- 
ciding for  itself,  whether  projierty,  claimed  as  neutral, 
be  owned  as  claimed.  The  question  is  thus  fairly  stated 
between  the  neutral  and  belligerent.  On  the  one  hand, 
the  neutral  claims  tiie  right  of  transporting  his  goods  in 
tiie  liastilc  bottom :  On  the  other,  the  belligerent  objects 
to  his  doing  it  under  such  circumstances  as  to  Impair 
his  right  of  judging,  between  him8e!f  and  the  neutraJ, 
on  the  neutrality  of  his  property  and  conduct  The 
evideuce  of  authority,  the  practice  of  the  world,  and  the 
reason  and  nature  of  things  must  decide  between  them. 

All  these  are,  in  my  opinion,  in  favor  of  the  neutral 
claim. 

Every  writer  on  inter-national  law  acknowledges  tho 
riglit  of  the  neutral  to  transport  his  goods  in  a  hostile 
bottom.  No  writer  has  restricted  the  exercise  of  that 
right  to  unarmed  ships. 

Every  civilized  nation  ^with  the  exception  of  Spain) 
has  unequivocally  acknowledged  the  existence  of  this 
ri/^ht,  unless  it  be  relinquished  by  express  stipulation 
VOL.  IX*  ib 
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THE  andt  jeven  with  regard  to  Spainy  the  evidence  is  wholly 
K£REiDB»  unsatisfactory  to  prove  that  she  maintains  a  differeat 
B^NKfiTTy  doctrine.  My  present  belief  is^  that  she  does  not ;  hot^ 
MASTBB.  admit  tliat  she  ddes  ;  and  surely  the  practice  of  one  na- 
I  tion^  and  that  one  not  the  most  enlightened  or  comner- 

cialy  <iught  not  to  be  permitted  to  control  the  law  of  the 

worid. 

And  what  is  the  decision  of  reason  on  ttie  merits  of 
these  conflicting  pretensions  ? 

Her  first  and  favorite  answer  would  bei  that  were  the 
scales  equally  suspended  between  the  parties^  the  decision 
ought  to  be  given  in  favor  of  humanity. 

Already  is  the  aspect  of  the  world  sufBciently  darken- 
ed hy  the  horrors  of  war.  It  is  lime  to  listen  to  the 
desponding  claims  of  nmn  engaged  in  the  peaceful  pur- 
suits of  life. 

But  there  are  considerations  in  favor  of  the  neutral  to 
which  tlie  heart  need  not  assent ;  tliey  are  addressed  to 
the  judgment  aioue. 

Admit  the  claim  of  the  belligerenty  and  yon  fritter 
away  the  right  of  the  neutral  until  it  is  attenuated  to  a 
vision. 

Admit  the  claim  of  the  neutral  and  it  is  attended  with 
a  very  immalcrial  change  in  the  rights  and  interests  of 
the  belligerent. 

Where  are  we  to  draw  the  line  ?  If  a  vessel  is  not 
to  be  armed,  what  is  to  amount  to  an  exceptionable  ar- 
mament 7  It  extends  to  an  absolute  and  total  privation  of 
the  rij3^lit  of  arming  a  hostile  ship.  Resistance,  and  even 
captui*c,  is  lawful  to  any  belligerent  that  is  attacked. 

On  the  other  hand,  what  injury  is  done  to  the  bellige- 
rent by  recognizing  the  right  of  the  neutral  ?  The  car- 
go of  a  belligerent  neither  adds  to  uor  diminishes  his 
right  to  resist.  If  empty  he  must  be  .subdued  before  he 
can  !>o  possessed ;  and*  If  laden,  theright  or  faculty^ 
of  resistpnce  is  in  no  wise  increased.  It  is  inherent  itt 
her  national  character,  and  can  be  exercised  by  strict 
rights  without  any  reference  to  the  cargo  that  she  con- 
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tains,    SappoM  the  case  of  a  vosael  and  cargo  wholly      the 
neutral;  even  she  possesses  a  natural  right  to  resist nereidBi 
seizure;  but  her  resistance  must  be  effectual,  or  inter-  bennbtTi 
national  law  pronounces  her  forfeited.     What  injury  rc-s  ma8Tkb« 
suits  to  the  belligerent  cruizer  ?  If  the  cargo  be  really  • 

neutral,  the  exercite  of  his  right  of  judging  becomes  im- 
material ;  and  if  it  be  contraband,  or  otherwise  sut^jert  to 
condemnation,  what  reason  in  nature  can  be  assigned 
why  the  neutral  owner  should  not  throw  himself  upon 
the  fortune  <rf  war,  and  rely  upon  the  protection  of  your 
enemy  ?  Tou  treat  him  as  an  enemy,  if  captured,  and 
why  should  not  he  regard  you  as  an  enemy,  and  provide 
for  his  defence  against  you  ?  I  can  very  well  conceive 
that  a  case  may  occur  in  which  it  may  become  the  poli- 
cy of  this  country  to  throw  down  the  gauntlet  to  the 
world  and^assert  a  different  principle.  But  the  policy 
of  these  States  is  submitted  to  the  wisdom  of  the  legis- 
ture,  and  I  shall  fei^l  myself  bound  by  other  reasons  un- 
til the  constitutional  power  shall  decide  what  modifica- 
tions it  will  prescribe  to  the  exercise  of  any  acknowledg- 
ed neutral  right 

The  second  ground  of  exception  resolves  itself  into 
several  points,  and  presents  to  my  mind  the  greatest 
diflteulties  in  the  case. 

1*  There  is  a  stipulation  contained  in  the  charter- 
party  that  the  vessel  shall  sail  with  convoy. 

%.  Pinto  chartered  the  whole  vessel. 

8.  He  took  in  sub-affreightment  of  hostile  goods. 

4.  It  is  contended  he  had  contributed  to  the  arming 
and  manning  of  the  vessel  after  chartering  tier. 

5.  And  that  her  equipment  was  pointedly  against 
American  capture. 

With  regard  to  the  two  latter  points  I  am  of  opinion 
tiiat  the  evidence  does  not  prove  that  Pinto  contributed 
to  the  armament  of  the  vessel ;  and  if  she  was  armed 
by  the  owners,  that  it  was  against  American  capture  is 
immaterial.  As  to  the  passengers,  l^nto  had  no  con- 
trol over  the  reception  of  them  into  the  vessel.    He  had 
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THE  taken  the  hold  and  two  births  in  the  cabin ;  as  to  the 
N£RKiDE)  residue  it  remained  subject  to  the  disposal  of  the  captain 
oitrNBTT*  or  owner. 

MASTER* 

■  With  regard  to  the  three  other  points^  after  tlie  best 

consideration  that  I  have  been  able  to  give  the  sabjectf 
I  satisfy  my  mind  by  two  considerations. 

1.  I  will  not  now  give  an  opinion  upon  the  abstract 
case  of  an  indiyidual  ntvJtrai  to  all  the  world.  It  is 
known  that  Pinto  was  liable  to  capture  both  by  the 
French  and  Carthagenians.  This  justified  h*m  in  plac- 
ing hims(*Jf  under  British  protection  ;  and  if,  in  tlic  ex* 
ercise  of  tliis  unquestionable  right,  he  has  incidentally 
impaired  the  exercise  of  ou:*  right  of  seizure  for  adjudi* 
ciition/we  have  nothing  to  complain  of.  The  ca£e  oc- 
curs dally  ;  and  noUiing  but  candor  and  fairness  can  be 
exacted  of  a  neutral  under  such  cii*cumstanccs. 

%  There  appears  to  prevail  much  misconception  with 
ifgard  to  the  control  accjuired  by  Pinto,  in  this  vessel^ 
under  the  charter  party.  His  contract  gave  him  the  oc- 
cupation of  the  hold  of  the  vesficl  and  two  births  in  the 
cabin ;  but  went  no  farther.  Over  the  conduct  vf  the 
master  and  crew,  in  navigating  or  defending  the"  vessel^ 
itrot^iniutiirated  to  him  no  power.  It  is  true  tliat  by  the 
coiulfict  of  the  master  and  the  fate  of  tlie  vessel,  he  migiit 
be  Miridcntally  affected  as  a  sub-freighter,  and  so  far  he  had 
an  interest  in  her  defence;  still,  however,  it  is  rcdcriblo 
to  the  general  interest  which  be  h&d  in  tite  pe^rformaoce 
of  iKe  voyage,  and  it  does  not  ap|>ear  that  he  eve^*  acted 
under  an  idea  of  being  authorized  to  control  the  con- 
duct of  the  captain,  or  took  any  part  in  the  conflict  which 
preceded  the  capture. 

I  am  ot  opmion  that  the  judgment  should  he  reversed 
and  the  property  restored. 

Story,  J.  My  opinion  will  be  confined  to  the  point 
last  argued  because  it  definitively  disposes  of  the  cause 
against  tlie  claim  of  Mr.  Pinto. 

The  facts  material  to  this  point  are  that  Mr.  Pinto 
cliartered  the  Nereide,  an  uncommissioned  armed  ship 
belonging  to  British  subjects^  for  a  voyage  from  Londoa 
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to  Baenos  Ayres,  and  back  to  London  at  a  stipulated       the 
freight.     The  ship  was  to  be  navigated  during  the  voy-  nerrius^ 
age  at  the  expense  of  the  general  owner,  who  expressly  bei^nett^ 
covenanted,  in  the  charter-party  with  Mr,  Pinto,  that  master. 

she  shonld  sail  on  the  voyage  under  Bi'itish  convoy. -— 

Mr.  Pinto,  having  thus  hired  the  whole  ship,  took  on  boards 
sundry  shipments,  partly  on  his  own  or  Spanish  account, 
and  |>artly  on  account  of  British  merchants  from  whom 
he  was  to  receive,  in  lieu  ot  freight,  a  portion  of  the  pro- 
fits and  commissions.  The  Nrrclde  sailed  with  her  car- 
go under  British  contoy^  and  with  instructions  from  the 
owner  to  the  master  to  govf  m  himself,  in  relation  to  the 
objects  of  the  charter-party,  according  to  the  dii-ection 
of  Mr.  Pinto  who  accompanied  the  ship  in  the  voyage. 
During  the' passage  to  Buenos  Ayreii,  the  Nercide  was 
accidentally  sep.irated  from  the  convoy^  and,  wliile  en- 
deavoring to  regain  it,  was,  after  a  vigorous  but  unsuc- 
cessful resistance,  captured  by  the  privateer  Governor 
Tompkins,  and  brought  into  New  York  for  adjudication. 

It  is  explicitly  assertei),  in  the  testimony,  that  Mr.  Pintf  > 
took  no  part  in  the  resistance  at  the  time  of  the  captui*e. 

The  question  Is,  whether,  upon  these  farts,  Mr.  Pinto, 
assuming  him  to  be«  a  noutral,  has  so  incorporated  liim- 
self  with  the  eneny  interests  as  to  forfeit  that  protection 
which  the  neutral  character  would  otherv/ise  aflTord  him« 

The  general  doctrine,  though  formerly  subject  to  ma- 
ny learned  doubts,  is  now  in?^ntrovertibly  established, 
that  neutral  goods  may  be  lawfully  put  on  board  of  an 
enemy  ship  without  being  prize  of  war.  As  this  doc- 
trine'is  asserted  in  the  most  broad  and  unqualified  man- 
ner in  publicists,  it  is  thence  attempted  to  be  inferred. 
by  the  counsel  for  the  ^Claimant,  that  no  distinction  can 
exist  whether  the  ship  be  armed  or  unarmed,  or  be  cap- 
tured with  or  without  resistance — arguments  of  this  soil 
are  liable  to  many  objections,  and  are  in  general  wholly 
nnsatisfactory.  Elementary  writers  rarrly  explain  the 
principles  of  public  law 'with  the  minute  distinctions 
which  legal  precision  requires.  Many  of  the  most  im- 
portant  doctrines  of  the  prize  Courts  will  not  be  found  to 
be  treat'tl  of,  or  even  glanced  at.  in  the  elaborate  treatises 
of  Grotiiis,  or  Puffendorf,  or  Vattel.  A  striking  illus- 
tration is  their  total  silence  as  to  the  illegality  and  pe- 
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TUB      nal  consoquctBces  of  a  trade  witb  tlie*  public  eneny, 

NEKEIDE9  Even  Bynkershoekf  who  writes  professedly  on  prize 

BEKiTETT,  law»  18  deficient  in  many  important  dbctrities  which  eve- 

MASTER,  ry  day  regulate  the  decrees  of  prize  tribunals.    And  the 

complexity  ofmotlem  commerce  has  added  incalculably 

to  the  number  as  well  a»tlie  intricacy  of  questions  of  oa- 
tional  law.  In  what  publicist  are  to  be  found  tiie  doc* 
trines  as  to  the  iUegaljty  of  carrying  enemy  dispatchesy 
and  of  engaging  in  the  coasting,  fishing  or  other  privi- 
leged tn^e  of  the  enemy  i  Where  are  transfera  in 
iransUu  pronounced  to  be  illegal  ?  tVhere  are  accurately 
and  systematically  stated  all  the  circumstances  which 
impress  upon  the  neutral  a  general,  or  a  limited,  hoatile. 
character,  either  by  reason  of  his  domicil,  his  territorial 
ix>ssessions,  or  his  connexion  in  a  house  of  trade,  in  the 
enemy  country  ?  The  seal^h  would  be  nearly  in  vain  in 
tlie  celebrated  Jurists  whose  authoritj^  has  been  quoted 
to  silence  the  present  enquiry.  Tet  tlie  argument  would  * 
be  no  less  forcible  that  these  doctrines  have  not  a  legal 
existence  because  not  fonn<i  in  systematic  treatises  on  the 
law  of  nations,  than  that  which  has  been  so  earnestly 
pressed  upon  us  by  th€  counsel  for  the  CUimants.  The 
assumed  inference  is  then  utterly  inadmissible*  .The 
question  before  the  Court  must  be  settled  upon  other 
grounds  $  upon^  a  just  application  of  the  principles 
which  regulate  neutnU,  as  well  as  belligerent,  rights  and 
dutijss.    Let  us  then  proceed  to  consider  them  :— 

It  is  a  clear  maxim  *of  national  law  that  a  neutral  is 
bound  to  a  perfect  impartiality  as  to  all  the  belllgei^nts. 
If heincorporate  himself  into  tlie  measures  or  policy  of 
either ;  if  he  become  auxiliary  to  tlie  enterprizes  or  acts 
of  cither,  he  forfeits  his  neutral  character-F«or  is  this  all. 
In  relation  to' his  commerce  he  is  bound  to  subr  .H  to  the 
belligerent  rigiit  of  searchf^nd  he  cannot  lawfully  adopt 
any  measures  whose  direct  object  is  to  withdraw  ibat 
corameix:e  fi*om  the  most  liberal  and  accurate  search 
without  the  application  on  .the  part  of  the  belliffepent  of 
superior  force^  If  he  i*csist  this  exercise  of  lawful  rigbt» 
or  ir,  with  a  view  to  resist  it,  he  take  the  protection  of  an 
ai*nicd  neutral  convoy,  he  is  t|*eated  as  an  enemy,  and 
his  property  is  confiscated.  Nor  is  it  at  all  material 
whether  the  resistance  be  direct  or  constructive.  The 
resistance  of  the  convoy  is  the  resistance  of  all  the  ships 
associated  under  the  common  protection^  withput  any 


FEBRUARY  TERM  1815.  439 

dtotioction  whether  the  convoy  belong  to  the  same  or  to      the 
a  foreign,  neutral  sovei^ip^n — for  iijion  i\m  principles  of  ir£KBii»E« 
natural  justice,  a  neutral  is  justly  chargeable  witli  the  BENffBTT^ 
ac:t.s  oi  the  party*,  which  he  voluntarily  adopts,  or,  of  mastek. 

which  he  seeks  the  shelter  and  protection,    ((ut  sentit  ..^..^ ^ 

eomniOdnm  senliri  debet  ct  onus — ^these  piinciples  are  re* 
cognized  in  the  memorable  cases  of  the  Marifif  1,  Rob. 
S40,  and  the  Ehehe,  5,  flob.  173;  and  can  never  be 
shaken  Without  delivering  over  to  endless  controversy 
and  conflict  the  maritime  rights  of  the  world. 

It  has  however  been  supposed,  by  the  counsel  of  the 
Clfiimants,  that  a  distinction  exists  between  taking  the 
protection  of  a  neutral,  and  of  a  belligerent,  convoy.  That 
in  the  fomier  case  all  armament  fur  msistancje  is  i^nlaw- 
ful ;  but  in  the  latter  case  it  is  not  only  lawful  but  in  die 
highest  degree  commendable.  That  although  an  nntoia- 
JiU  aetf  as  resistance  by  a  neutral  convoy,  may  justly  af- 
fect the  whole  associated  shii»8 ;  yet  it  is  otherwise'  of  a 
lawful  actt  as  resistance  of  a  belligerent  ship,  for  no  fo^ 
feiture  jcan  reasonably  grow  out  of  such  an  act  which  ia 
strictly  justifiable. 

The  fallacy  of  the  argument  consists  in  assuming  the 
very  ground  in  controversy  j  atid  in  confounding  things, 
in  their  own  nature  entirely  distinct.  A!n  act  perfectly 
lawful  in  a  belligerent,  may  be  flagrantly  wrongful- in 
a  neutral.  A  belligerent  may  lawfully  i*eHist  search ;  a 
neutral  is  hound  to  submit  to  it.  A  belligerent  ipay 
carry  on  his  commerce  by  foi*ce ;  a  neutral  cannot«  A 
belligerent  may  capture  the  property  of  his  enemy  on 
the  ocoiin ;  a  neutrsJ  has  no  authorify  whatever  to  make 
captures.  The  samtf  act,  therefoi*c,  that,  with  reference 
to  the  Hghts  and  duties  of  the  one,  may  be  tortious,  may, 
with  reference  to  the  rights  and  duties  of  the  othor^  bo 
perfectly  justifiable.^  The  art  then,  as. to  i^s  character, 
is  to  be  judged  of,  not  mei*ely  Sy  that  of  tiie  parties, 
througii  whose  immediate  instrumentality  it  is  done;  but 
also  by  the  character  of  those,  who,  having  co-operated 
in,  assented  to,  or  souscht  protection  from,  it,  v{tmU\  yet 
withdraw  themselves  from  the  penalties  of  the  act.  It 
is  analogous  to  the  case* at  common  law  where  an 
act,  justifiable  in  one  party,  does  not,  fi*om  tiiat]fact'aloney 
shelter  his  coadjutor.    They  must  stand  or  fall  upon 
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^HE      ^l^^ii*  own  merits.    It  wpnld  be  strange  indeed^  i(,  be* 

ifERBiDBy  cause  a  belligerent  may  kill  bis  enemy,,  a  neutral  may 

BBif  NETT9  ^^^  ^^  ^^^  ^^^ '  ^^  because  a  belligerent  may  resist  search^ 

MASTEB.  A  neutral  may  co-operate  to  make  it  eflTectuah     It  is 

-  therefore  an  assumption,  utterly  inadmissibletthataneu- 

tral  can  avail  himself  of  tlie  lawful  act  of  an  enemy  to 

pn»tect  himself  in  an  evasion   of  a  clear  belligerent 

right 

And  what  reason  can  there  be  for  the  distinction  con- 
tended for?  Why  is  die  resistance  of  the  convoy  deemed 
the  resistance  of  the  whole  neutral  associated  ships,  let 
them  belong  to  whom  they  may  ?  ft  is  not  that  there 
is  a  direct  and  immediate  co-operation  in  the  resistance, 
because  the  case  sup^Mises  the  contrary.  It  ia  not  that 
tiie  resistance  of  the  convoy  of  tlie  sovereign  is  deemed 
an  act  to  which  all  his  own  subjects  consent^  because  the 
ships  of  foreign  subjects  would  then  be  exempted.  '  It  is 
because  there  is  a  ct>nstructive  resistance  resulting  in 
law  from  the  common  associativiu  and  voluntary  [irotec<* 
tion  against  search  un^ler  a  full  knowledge  of  the  inten* 
tions  of  the  convoy  ?  Then  the  principle  applies  as>eU  to 
a  belligerent  as  to  a  neutral  ronvoy  ?  For  it  is  m?.ni- 
fest  that  tiie  belligerent  wiM  at  all  events. resist  search; 
and  it  is  quite  as  manifest  that  the  neutral  seeks 
belligerent  protection  with  an  intent  tcr  evade  it  Is  it 
that  an  evasion  of  search,  by  the  employment,  protection, 
or,  terror  of  force,  is  inconsistent  with  neutral  duties  I 
Then  a  fortiori  the  principle  applies  to  a  case  of  bellige- 
rent  convoy,  for  the  resistimce  most  be  presumed  to  be 
more  obstinate  and  the  search  more  perilous. 

There  can  be  but  little  doubt  that  it  is  upon  the  latter 
principles  that  tlie  iienalty  of  confiscation  is  ap|illed  to 
netitrals.  The  law  proceeds  yet  farther  and  deems  the 
sailing  under  convoy  as  an  act  per  u  incoiisistt*nt  with 
neutrality,  as  a  premeditated  attempt  to  oppose,  if 
practicable,  the  right  of  search,  and  ttierefore  attributes 
to  Huch  preliminary  act,  the  full  effect  of  actual  rests* 
tance.  In  this  respect  it  applies  a  rule  analogous  to 
thatin  case«  of  blockade,  where  tlie  act  of  sailing  witK  an 
intent  to  break  a  blockade  is  deemed  a  sulUcient  breach 
to  authorize  confiscation.  And  sir  W.  Scott  manifstly 
recognizes  tlio  correctness  of  this  doctrine  in  the  Mariaf 
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idihough  the  circnmstances  of  that  case  did  not  require      Tku 
its  rigorous  application.  KBREiDSy 

BBNITETT, 

Indeedy  in  relation  to  a  neutral  convoy^  the  evidence  of  ma9teiu 
an  intent  to  resist^  as  well  as  of  construrtiTe  resistance^  -^•.^-.^•^ 
is  far  more  equivocal  than  in  case  of  a  belligerent  con- 
voy. In  the  latter  case  it  i5«  necessarily  known  to  the 
convoyed  ships  that  tlic  belligerent  is  hound  to  resist 
and  will  resist  until  overcome  by  superior  force.  It  is 
impossible  therefore  tc  join  such  convoy  without  an  in- 
tention  to  receive  the  protection  of  belligea*ent  folTe  in 
such  manner  and  uhder  such  circumstances  as  the  bel- 
ligerent may  choose  to  apply  it  It  is  an  adoption  of 
his  BCtSf  and  an  assistance  of  his  interests  during  the  as- 
sumed voyage.  To  render  the  convoy  an  effectual  pro- 
tection,  it  is  necessary  to  interclxange  signals  and  in- 
structionsy  to  communicate  information,  and  to  watcA 
the  approach  of  every  enemy.  The  neutral  solicitously 
aids  and  co-operates  in  all  these  important  transactions^ 
and  thus  far  manifestly  sides  with  the  belligerent  and 
performs,  as  to  him^  a  meritorious  service — a  service  as 
little  reconcileable  with  neutral  dutiea,  as  the  agency  of 
a  spyji  or  the  fraud  of  a  bearer  of  hostile  dispatches. 
In  respect  to  a  neutral  convoy  the  inference  of  construc- 
tive co-operation  and  hostility  is  far  less  certain  and 
direct  To  condemn^  in  such  case,  is  pushing  the  doc- 
trine to  a  great  extent^  since  it  is  acting  upon  the  pre- 
sumption,  which  is  notp«*rmitted  to  be  contradicted,  that 
all  the  convoyed  ships  distinctly  understood  and  adopted 
the  objects  of  the  convoy,  and  intimately  blended  their 
own  interests  with  hostile  resistance. 

There  is  not,  then,  the  slightest  reason  for  the  favora- 
ble distinction,  as  to  the  belligerent  convoy,  assumed  by 
counsel.  On  the  contrary,  every  presumption  of  hos- 
tility is,  in  such  case,  more  violent,  and  every  suspicion 
of  unneutral  conduct  more  inflamed.  And  so  in  the  ar- 
gument  of  the  JUariOf  1  Ttob.  346,  it  was  conceded  by 
tlie  counsel  for  the  Claimants,  and  recognized  by  the 
Court.  It  was  there  said  by  counsel  that  it  seemed  ad- 
mitted by  the  Court  on  a  former  day  that  there  was  a 
just  distinction  to  be  made  between  the  two  casea  of  con- 
voy, viz :  between  the  convoy  of  an  enemy's  force,  and 
a  neutral  convoy ;  that  the  former  (i.  e.  enemy  convoy) 
would  stamp  a  primary  character  qfhostilitii  on  all  shi|>» 
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THB  siuUng  under  its'protecUony  and  it  would  rest  on  the 
KEKEioB^  pailies  to  take  tliemselves  out  of  the  presumption  raised 
^BiTNBTT,  against  them ;  but  that^  even  in  that  case,  it  would  b;-  no- 
iiASTfiB. '  thing  mure  than  a  pres umptiont  which  had  been  deteroiined 
...^.•....  by  a  late  case  before  the  Lords,  ike  SampsoUf  Bamejif 
an  asserted  American  ship  sailing  with  French  crui zers 
at  the  time  they  engaged  some  English  ships,  and  f  om- 
municating  with  the  French  ships  by  signal  for  battle. 
That,  in  tiiat  case,  although  tliere  had  been  a  condem* 
nation  in  tlie  Court  below,  the  Lords  sent  it  to  farther 
proof  to  ascertain  whether  there  had  been  uk  actual  re- 
sistance. Sir  Wm.  Scott  emphatically  observed,  **  1  do 
>«  not  admit  the  autliority  of  that  case  to  the  extent  to 
<<whichyoupush.it.  That, question  is  still  reserved, 
<<  although  the  Lords  might  wish  to  know,  as  much  of 
<<  the  facts  as  possible.''  It  is  clear,  from  this  language, 
that  the  learned  judge  did  not  admit  that  the  party  could 
be  legally  permitted  to  contradict  the  presumption  of 
hostility  attached  to  tlie  sailing  under  an  enemy  convoy. 
On  the  contrary,  he  seemed  to  consider  that  the  prima" 
ry  character  of  hostility,  which,  it  was  conceded  on  all 
sides,  was  stamped  upon  such  conduct,  could  hot  be  per- 
mitted to  be  rebutted,  but  was  conclusive  upon  the  par- 
ty. The  case  of  the  Sampson  was  originally  heard  be- 
fore the  Court  of  vice  admiralty,  and  the  dtoree  of  con- 
demnation was  never  disapproved  of,  if  not  ultimately 
affirmed,  by  the  Lords  of  Appeal.  I  have  been  assured 
by  very  respectable  authority  that  no  proof  of  actual  re- 
sistance ever  was,  or  could  have  been,  made  on  the  final 
bearing.  The  case,  therefore,  affords  a  strong  inference 
of  the  law  as  understood  and  administered  in  the  prize 
Courts  of  Great  Britain. 

And  it  may  be  ailded,  in  corroboration,  that  in  Smart 
V.  fFo§\  ST.R.  323,  332,  sir  W.  Scott  (then  advocate 
general)  asserted,  without  hesitation,  that  if  the  neutral 
refused  search,  of  sailed  under  convoy  of  the  enemy's 
ships  of  war,  or  conveyed  intelligence  to  the  enemy, 
tliey  are  wavers  of  the  rights  of  neutrality.  The  very 
circumstance  of  hb  putting  these  three  cas^s  in  connex- 
ion to  illustrate  his  general  argument,  affords  the  most 
cogent  proof  that  be  a>nsidert  d  himself  as  stating  a  doc» 
trine  equally  clear  and  well  established  as  to  all  of  them.* 

8»ee  thb  opinion  was  deliTci'ed  I  find,  hy  aii  teooont  of  a]l  the  appeals, 
and  final  dectaoos  theroou  before  the  lord«  of  uppnU,  pablhLed  by  order  [ol' 
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And  this  doctrine  seems  conforroabto*to  the  sense  of      the 
other  European  sovereigns.    In  the  recent  cases  of  the  HEBKiDEf 
American  ships  captured  while  under  Britisl|  Convoy  by  benntet 
the  Danes,  the  right  of  condemnation  was  not  only  as-  masteb. 
aerted  and  enforced  by  the  highest  tribunal  of  prize,  but  — -»— — 
expressly  affirmed,  by  the  Danish  sovereign  after  an 
earnest  appeal  made  by  the  goveniment  of  the  United 
Statc;^    On  that  occasion  the  Danish  minister  pressed 
the  argument  « that  he  who  causes  liimself  to  be  pro* 
«<tected  by  that  act,  (i.  e.  enemy  convoy)  ranges  him- 
<<  self  on  the  side  of  the  protector*  and  thus  puts  himself 
«'  in  opposition  to  the  enemy  of  the  protector,  and  evi- 
M  dently  renounces  the  advantages  attached  to  tiie  cha- 
^<  racter  of  a  friend  to  him  against  whom  he  seeks  the 
<<  protection.    If  Denmark  should  abandon  this  princi- 
^  pie,  the  navigators  of  all  nations  would  find  their  ac- 
<<  count  in  carrying  on  the  commerce  of  Gr^at  Bi-itain, 
**  under  the  protection  of  English  ships  of  war  without 
^*  any  risk  ;*'  and  he  furtlier  declared  •«  that  none  of  the 
<<  powers  in  Europe  have  called  in  question  the  justice 
«<  of  this  principle/'    State  papers,  1811,  p.  B97. 

It  cannot  be  denied  that  our  own  government  have 
acquiesced  in  the  truth  aiid  correctntnn  of  this  statem^^nt. 
And  if  to  the  {general  silence  of  the  other  European 
sovereigns  we  add  the  possitive  examples  of  Great  Bri- 
tain and  Denmark,  (the  latter  of  whom  has  not  of  late 
years  been  deficient  in  zeal  for  neutral  rights)  it  seems 
difficult  to  avoid  tlie  conclusion  that  the  mctrine  is  as 
well  founded  in  national  law*  as  it  seems  to  me  to  be  in 
justice  and  sound  policy. 

Another  argument  which  has  been  ui;ged  In  favor  of 
the  assumed  distinction  ought  not,  however,  to  be  omit- 
ted.   It  is  that  a  party,  neutral  as  to  one  power,  may  be 


the  hoQte  of  eommortt  in  1801,  that  the  jodgmmt  of  eondcronation  in  the 
SarapMn  vas  al^rmetl  bj  the  lords  of  appeal.  The  fbOowiiif  it  a  traiiicript 
of  the  printed  aeeoont:  **  Sampson,  Joshqa  Barner,  naUar;  aargo,  ^P^^» 
**  oofTee,  cotlao,  ioduco  and  drj  goods,  and  speeie,  taken  bj  hb  mnjesty'a  ship 
**  of  war  Penelope,  Bartliolomew  Santnel  Rowley,  esq.  eoromander,  claimed 
**  for  Ameriean  aubjeeis  for  shin,  cargo  and  specie  sentence  appealed  from 
*<  pronounced  at  Jamaica  !2^  April,  1794— «up,  cargo  and  specie  eomleran- 
'•  e<l.  Sentence  in  the  Coort  of  Appeals,  tii  :  31st  ol'  May,  1798,  sentence 
**  affirmed  ;  as  to  the  specie  claimed  on  behalf  of  Wacksmoth  and  Dutilh ; 
'*Vnd  21st  o(  June,  further  proof  directed  to  be  made  of  the  property  of  the 
"  ship,  cargo,  and  rest  of  the  specie.  80lh  June,  1799,  sitip,  cargo  anct  specif 
••.eondemned." 
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TDB      an  enemy  as  to  another  power^  and  lite  may  lawftiDy 
NEREIDB9  place  himself  under  belligerent  convoy  to  escape  from 
BBNNETT9  his  own  enemy.    In  such  a  predicament  it  is^  therefore^ 
MASTER,  always  open  to  the  neutral  to  explain  his  conduct  in 
taking  convoy^  and  to  show,  by  proofs^  his  innocent  in- 
tentions as  to  all  friendly  belligerents.    In  my  judgment 
this  supposed  state  of  thin<ra  would  not  remove  a  single 
difficulty. 

It  IS  not  in  relation  to  enemies  that  the  question  as  to 
taking  convoy  can  ever  arise.  It  has  reference  only  to 
the*  rights  of  fHendly  beiligcrents ;  and  these  rights  re- 
ro:iin  precisely  the  same  whatever  may  be  the  peculiar 
situation  of  ilie  neutral  as  to  third  parties.  Was  it  ever 
h^rd  of  that  a  neutral  might  lawfully  resist  the  right  of 
search  of  one  power,  because  he  was  at  war  with  ano- 
ther  ?  And  is  not  the  evasion  of  this  right  just  as  in- 
jurious whether  the  neutral  be  atxpeace  with  all  the 
woridf  or  with  a  part  only  ? 

There  would  be  extreiue  difficulty  in  (establishing,  by 
any  disinterested  testimony,  tlie  fact  of  any  such  special 
intentions  as  the  argument  supposes.  Independent  of 
this  difficulty,  it  would,  in  cfTect,  be  an  attempt  to^repel, 
by  pf>sitive  testimony,  a  conclusive  inference  of  law  flow* 
ing  from  the  very  act  of  taking  convoy.  The  bellige- 
rent convoy  is  bound  to  resist  all  visitations  by  enemy 
ships,  whether  neutral  to  the  convoyed  ships  or  not 
Tliis  obligation  is  distinctly  known  to  the  party  taking 
its  protection.  If,  therefore,  he  choose  to  continue  un- 
der tlie  convoy,  he  shows  an  intention  to  avail  himself 
of  its  protection  under  all  the  chances  and  hazards  of 
war.  The  abandonment  of  such  intention  cannot  ,be 
otherwise  evident  than  by  the  overt  act  of  quitting 
convoy.  And  it  is  impossible  to  conceive  that  the  mere 
secret  wishes  or  private  declarations  of  a  party  could 
prevail  over  his  own  deliberate  act  of  continuing  under 
convoy,  unless  Courts  of  prize  would  surrender  them- 
selves to  the  most  stale  excuses  and  imbecile  artifices. 
It  would  be  in  vain  to  aflminister  justice  in  such  Courts^ 
if  mere  statements  of  intention  would  outweigh  the  le- 
gal effects  of  the  actn  of  the  parties.  Besides,  the  inju- 
ry to  the  friendly  b^'JIigcrcnt  is' equally  great  whatever 
might  be  the  special  ejects  of  tlie  neutral.  The  right 
of  search  is  effectually  prevented  by  the  presence  of  su- 
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perior  Torce^  or  exercised  only  after  the  perils  and  inju-      th* 
ries  of  victorioas  warfare.    And  it  is  this  very  evasion  NSRsiDaf 
of  the  right  of  search  that  constitutes  the  ground  of  con-  bbiihbtt* 
demnation  in  ordinary  cases.    The  neutraif  in  effect^  mastbb* 
declares  that  he  will  not  submit  to  search  until  the  ene-  ■ 

iny  convoy  is  conqueredt  and  then  only  because  he  can- 
not  avoid  it  The  special  intention  of  the  neutral  then 
could  notf  if  proved,  upon  principle  prevail^  and  it  has 
not  a  shadow  of  authority  to  sustain  it.  The  argument 
upon  this  point  was  urged  in  the  Maria  and  Elsebe^  and 
was  instantly  repdled  by  the  Court. 

On  the  whole,  on  this  point  my  judgment  is,  that  Uie 
act  of  sailing  under  belligerent  or  neutral  convoy  is  of 
itself  a  violation  of  neutrality,  and  the  ship  and  car^ 
if  caught  in  ilftido  are  justly  confi^able;  and  further, 
that  if  resistance  be  necessary,  as  in  my  opinion  it  is 
not,  to  perfect  the  offence,  still  that  the  resistance  of  the 
convoy  is  to  all  purposes  the  resistance  of  the  associa- 
ted fleet  It  might,  with  as  much  propriety,  be  main- 
tained that  neutnd  goods,  guarded  by  a  hostile  army  in 
their  passage  through  a  country,  or.  voluntarily  lodged 
in  a  hostUe  fortress,  for  the  avowed  purpose  of  evading 
the  municipal  rights  and  regulations  of  that  country, 
should  not  in  case  of  capture  be  lawful  plunder,  (a  pre- 
tension never  yet  asseited)  as  that  neutral  property  on 
the  ocean  should  enjoy  the  double  protection  of  v(B!t  and 
peace. 

If  these  principles  be  correct,  it  remains  to  be  consi- 
dered how  far  the  conduct  of  Mr.  Pinto  brings  him 
within  the  range  of  their  influence.  It  is  clear  tliat  in 
the  original  conooction  of  the  voyage  it  was  his  inten- 
tion to  avail  himself  of  British  convoy.  The  covenant 
in  the  charter  party  demonstrates  this  intention;  a 
covenant  that,  from  its  terms,  being  made  by  the  ship 
owner,  must  have  been  inserted  for  the  benefit  and  at 
the  instance  of  the  charterer.  Under  the  faith  of  this 
stipulation  Mr.  Pinto  put  bis  own  property  on  board 
and  received  shipment^  fir6m  persons  of  an  acknowledg- 
ed hostile  character.  The  ship  sailed  on  the  voyage,  un- 
der British  convoy,  with  Mr.  Pinto  on  board,  and  though 
captured  after  a  separation  from  the  convoy,  she  was  in 
the  very  attempt  to  rejoin  it  There  is  no  pretence, 
therefore,  of  an  aban<k)iiiiient  of  the  convoy,  and  the 
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THE      carjnis  ddietif  the  chanicter  of  hostility  t  impressed  hj 

ifBREiDE,  the  sailinj^  under  convoy,  if  any  attachi^ly  remained  not- 

BEirivETT,  withstanding  the  separation*    It  is  like  the  sailing  for  a 

MASTER,  blockaded  port*  where  the  offence  continues,  although  at 

'  the  moment  of  capture  the  ship  be,  by  stress  of  weather, 

driren  in  a  direction  from  the  port  of  dostinktion ;  for 

the  hostile  intention  sti^  remains  unchanged. 

And  here  to  avoid  the  effect  of  the  general  doctrine, 
we  are  met  with  another  distinction  founded  op^n  the 
/supposed  difference  between  a  belligerent  and  a  neutral 
merchant  ship  as  to  the  taking  of  convoy.  It  is  argued 
that  the  belligerent  ship  has  an  undoubted  right  to  take 
the  protection  of  the  ^^nvoy  of  the  nation  to  which  she 
belongs ;  and  that  this  extends  a  perfect  and  lawful  im- 
munity  to  the  neutral  cargo  o&  board. 

It  is  certainly  incumbent  on  the  counsel  for  the  Clai- 
mant to  support  this  exception  to  the  general  rule  by 
precedent  or  analogy.  Nothing  has  been  offered  which, 
in  my  judgment,  affords  it  the  dightest  support  It  is 
not  true  ttiat  a  neutral  pan  shelter  his  property  from 
confiscation  behind  an  i^  lawful  in  a  belligerent.  The 
law  imputes  to  the  neutral  the  consequences  of  the  act 
if  he  might  have  foreseen  and  guarded  against  it,  or  if 
he  voluntarily  adopts  it.  Was  it  ever  supposed  that  a 
neutral  cargo  was  protected  from  seizure  by  going  in  a 
belligerent  ship  to  a  blockaded  port  ?  or  that  contraband 
goods,  belonging  to  a  neutral,  were  exempted  from  con* 
iiscation  because  on  board  of  such  a  ship^bound  on  a 
.iroyage  lawful  to  the  belligerent,  but  not  to  the  neutral? 
yet  the  pretensions  in  tiiese  cases  seem  scarcely  more 
extravagant  than  that  now  urged.  Why  should  a  neu- 
tral be  permitted  to  do  that  indirectly  which  be  is  pro- 
iiibited  from  doing  directly  ?  Why  'should  he  aid  the 
enemy  by  giving  extraordinary  freight  for  belligerent 
ships  sailing  under  belligerent  bonvoy  wi|h  the  avowed 
purpose  ^of  escaping  from  search,  and  often  with  the  con- 
cealed intention  of  aiding  belligerent  commerce,  and  yet 
claim  the  benefits  of  the  inost  impartial  conduct  ?  Until 
some  more  solid  ground  can  be  laid  for  the  distinction 
than  the  ingenuity  of  counsel  has  yet  suggested,  it 
would  seem  fit  to  declare  tto  kx  non  seripia  e$k 

But  even  if  the  distiBction  existed,  it  codd  not  qiply 
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to  the  case  at  bar.    This  is  a  case  where  the  Claimant      thb 
becomes  the  charterer  of  the  whole  vessel  for  the  voy-NERBioE, 
age  and  stipulates  for  the  express  benefit^  of  coovoy.  benmbt  i^ 
The  ship,  though  navigated  by  a  beUigerent  master  and  master. 
crew,  was  necessarily  under  the  control  and  manage-  i 

ment  of  the  charterer.  He  was  the  real  effective  £ix 
negotU.  Whatever  tnay  be  the  technical  doctrine  of  the 
common  or  prize  law  as  to  the  genend  property  in  the 
ship,  the  charterer  was^  to  all  purposea  important  in 
thb  enquiry^  the  owner  for  the  voyage,  and  the  master 
his  agent.  Can  there  be  a  doubt  that^  as  to  the  ship- 
ments of  the  enemy  freigiiters.  Mr.  Pinto  was  responsi- 
ble for  the  acts  of  the  master  ?  Was  he  not  materially 
interested  in  the  safety  and  protection  of' these  ship- 
ments' in  respect  to  freight,  commissions  and  profits  ? 
If  they  had  been  lost  by  capture,  from  the  negligence  of 
Mr,  Pinto  or  of  the  master,  when  by  oi*dinary  diligence 
and  resistance  the  loss  might  have  been  avoided,  would 
not  Mr.  Pinto  have  been  responsible  ?  How  then  it 
can  be  consistently  held  that  the  ship  was  not  essential- 
ly governed  and  managed  by  Mr.  Pinto,  and  all  her 
conduct  incoriiorated  with  Ins  interests,  I  profess  to  be 
unable  to  comprehend.  For  what  pprpose  should  ho 
insist  on  a  covenant  for  convoy.,  if  he  never  meant  to 
derive  aid  and  protection  from  it  to  the  whole  cargo  on 
board,  and  to  range  hknself  arid  his  interests  on  tba 
side  of  resbtance?  His  private  conduct  at  the  time  of 
the  capture,  when  resistance  was  almost  hopeless,  af- 
fords no  Evidence  to  re^iel  the  irresistible  presumptions 
firom  his  deliberate  acts. 

And  here  again  ft  has  been  argued  that  Mr.  Pinto 
had  no  hostile  intentions  against  the  United  States;  but 
that  tlie  taking  of  cunvo>  was  simply  to  resist  the 
French  and  Carthagenians,  who  are  the  enemies  of  his 
own  couhtry.  If  such  special  intention  could,  in  point 
of  law,  uphold  his  claim  which,  for  the  reasons  already 
stated,  t  am  entirely  satified  it  coold  not,  yet  tiiere  ia 
not,  in  the  present  case,  within  my  recollection,  any  proof 
of  such  special  intention.  It  rests  upon  the  mere  sug- 
gestions of  counsel.  How,  indeed,  could  Mr.  Pinto 
show  that  he  meant  to  yield  his  property  to  the  search 
ot  the  cruisers  of  the  United  States,  when  the  delibe- 
rate act  of  assuming  British  convoy  precluded  the  pos- 
sibility of  its  exercise,  unless  acquired  by  victory  after 
resistance? 
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TAB         If  this  view  of  the  case  be  correctf  it  mast  be  pro<* 
NEKBiDE,  nounced  that  Mr.  Pinto*  by  Toluntarily  sailing  under 
li£NN£TT>convo]r9  forfeited  his  neutrality,  and  bound  his  property 
MA8T£B.  to  an  indissoiubly  hostile  character. 

This,  however,  is  not  the  only  groand  upon  which 
tlie  claim  of  Mr.  Pinto  ou^ht  to  be  repudiated.  There 
was  not  merely  the  illegality  of  sailing  under  enemy 
convoy  up  to  the  very  eve  of  capture,  but  the  fact  of 
actual  resistance  of  the  chartered  ship,  and  submission 
to  search  only  in  onsequence'of  suiierior  force. 

An  attempt,,  however,  is  made  to  extract  the  case  at 
bar,  from  the  penalty  of  confiscation  attached  to  resis* 
tance  of  search,  upon  the  ground  that  Mr.  Pinto  took  no 
part  in  this  resistance.  It  is  asserted,  that  a  shipj^r  In 
a  general  ship  is  not  affected  by  the  act  of  the  enemy 
master ;  that  the  charterer  of  the  whole  ship  is  entitled 
to  as  favorable  a  consideration ;  and  that  there  is  no 
difference,  in  point  of  law,  whether  the  ship  have,  or 
have  not  a  commission,  or  be,  or  be  not  armed.  It  will 
be  necessary  to  give  to  these  positions  a  full  examina- 
tion. 

In  the  first  place,  it  is  to  be  considered  whether  a  neu- 
tral shipper  has  a  right  to  put  his  property  on  board  of 
an  armed  belligerent  ship  without  violating  his  neutral 
duties.  If  the  doctrine  already  advanced  on  the  subject 
of  convoy  be  correct,  it  is  incontestible  that  he  has  no 
such  right.  If  he  caunot  take  belligerent  convoy,  tifor- 
tiori  he  cannot  put  his  property  on  board  of  such  con- 
voy ;  or,  what  is  equivalent,  on  board  of  an  armed  and 
commissioned  ship  of  the  belligerent.  What  would  bo 
the  consequences  if  neutrals  might  lawfully  carry  on  all 
their  commerce  in  the  frigates  and  ships  of  war  of  an- 
other belligerent  sovereign  7  That  there  would  be  a  per-* 
feet  identity  of  interests  and  of  objects,  of  assistance  and 
of  immunity,  between  the  fmrties.  I'he  most  gross 
frauds  and  hostile  entei*pri2es  would  be  carried  on  under 
neutral  disguises,  and  the  right  of  search  would  become 
as  utterly  insignificant  in  practice  as  if  it  were  extin- 
guished by  the  common  consent  of  nations.  The  extra- 
vagant premiums  and  freights  which  neutrals  could  weH 
afford  to  pay  for  this  extraordinary  protection  would 
enable  tlie  belligerent  to  keep  up  armaments  of  incalcu- 
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(able  size,  to  the  dismay  and  ruin  of  inferior  inai*itiine      tbr 
powers.      Such  false  and  hollow  neutrality  would  be  btbreidB) 
infinitely  more  injurious  than  the  most  active  warfare*  benhett. 
It  would  strip  ft*om  the  conqueror  all  the  fruits  of  vie-  masteu* 

tory,  and  lay  them  at  tlic  feet  of  those  whose  singular ^^-.-. 

merit  would  consist  in  evading  his  rights^  if  not  in  col- 
lusivcly  aiding  his  enemy.  It  is  not  therrfore  to  be  ad- 
mitted  that  a  neutral  may  lawfully  place  his  gi)ods  under 
armed  pi-otection,  on  board  of  an  enemy  ship.  Nor 
can  it  be  at  all  material  whether  such  armed  ship  be 
rommissiouK  d  or  not :  that  is  an  affair  exclusively  be- 
tween a  sovereign  and  his  own  subjects,  hut  is  utterfj" 
unimportant  to  the  neutral.  Foi-  A^hether  thearmament 
be  employed  for  offence,  or  for  defence,  in  respect  to  third 
parties,  the  ])cril  and  the  obstruction  io  the  right  of  search 
are  equally  complete.  Nor  is  ittrue^  as  has  been  asserted  in 
argument,  that  a  non>  commissioned  armed  6hip  has  no 
right  to  capture  an  enemy  ship^  except  in  her  own  do- 
fence.  The  act  of  captui*e  without  such  pretext^  so  far 
from  being  piracy,  would  be  strictly  justifiable  upon 
the  law  of  nations,  however  it  might  stand  upon  the  mu- 
nicipal law  of  the  country  of  the  capturing  ship.  Vattel 
has  been  quoted  to  the  contrary;  but  on  a  ciareful  ex- 
amination, it  will  be  found  that  his  text  does  not  warrant 
the  doctrine. 

I  have  bad  occasion  to  consider  this  point  in  another 
cause^  in  this  Court,  and  to  the  opinion  then  delivered  I 
refer  for  a  more  full  discussion  of  it.  If  tbe  subject  cap- 
ture without  a  commission,  he  can  acquire  no  property 
to  himself  in  the  prize ;  and  if  the  act  be  contrary  to 
the  regulations  of  his  own  sovereign,  he  may  be  liable 
to  municipal  penalties  for  his  conduct.  But  as  to  the 
enemy  he  violates  no  rjgf its  by  the  capture.  Such^  on  an 
accurate  consideration,  will  be  found  to  be  the  doctrine 
of  Puffendorf,  and  Grotius,  and  Bynkershoek,  and  they 
stand  confirmed  by  a  memorable  decision  of  the  lords  of 
appeal,  in  1759.  2  Brawn^s  civil  ami  adm.  app.  524— 
Qroitius  lib.  S,  cA.  6,  5.  8,  9, 10 — and  Barbeyrac*8  note  an 
5.  89  Puffendorff  lib.  8,  cA.  6,  s.  21,  ^c.  Bynk.  «,  P.  J.  cA. 
3,  4, 16,17.  ^  JFoodes.  Uet.M^.  ConsoL  del.  Mare  cA.£87 
288.  4  InsU  152,  154.  Zauch  adm.  101.  Casaregis 
Disc.  24  n.  24.  Ckm.  dig.  admiralty.  E.  S.  Bnls.  c.  27. 

Admitting,  however^  (what  to  me  seems  utterly  inad- 
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THE      missible)  that  a  neutral  may  lawfully  ship  his  goods  ou 

9ER£iD£»  boaiti  tlie  armed  ship  of  an  enemyy  it  will  be  of  little 

BEj9i«FTT%  avail*  unless  he  is  exempted  fram  the  consequences  of 

BiAtfTDR.  all  ll.e  arts  of  such  enomy.   If  the  shipment  be  innocent^ 

— — — —  it  vull  be  of  li(tl«'  avail  in  this  case,  if  the  resistence  of 

the  envmy  nuistcr  will  compromit  the  ifeuti*al  character 

of  the  car  |s^.    To  the  eslablishjnent,  therefore,  of  such 

an  e\emi>tion«  the  exertions  of  coksiscI  have  been  strenu- 

ousl>  dincicd.    It  has  been  inferred  from  the  silence  of 

el(*iiientHrv  writers,  from  the  authority  of  analagous 

cases,  and  from  the  prjsitive  derlHrations  of  the  Courts 

in  the  Calhmm  Elix<iJbtUif  5  Uob.  .206. 

The  arguraent  drawn  from  the  silence  of  Jurists  has 
been  already  sufficiently  answered.  It  remains  to  con- 
sider tl;at  which  Is  urg«fd  uprm  the  foo  Jng  of  authority. 
Tiie  reasoning  from  supposed  analagous  cases  is  quite  as 
unsatisfai^tory.  It  is  not  true,  as  to  neutrals,  tliat  the  act 
of  tiie  master  never  binds  tlie  owner  of  the  cargo  unless 
th(  master  is  proved  to  be  the  actual  agent  of  the  owner. 
The  act  of  the  master  may  be,  and  very  oCten  is,  conclu- 
sive up<m  the  cargo,  although  no  general  agency  is  es- 
tablishM.  Suppose  he  violate  a  blockade,  suppress 
and  fraudulently  destroy  the  ship's  papers,  or  mix  up 
under  the  same  cover  enemy  interests,  will  not  the  cargo 
share  the  fate  of  th^  ship  ?  The  cases  cited  are  mere  ex- 
ceptions to  the  general  rule.  They>  in  general,  turn 
upon  a  settled  distinction,  tiiat  the  act  of  the  master  shall 
not  bind  the  cargo,  where  the  act  under  the  circumstances 
could  not  have  been  within  the  scope  or  contemplation 
<^  the  shipper  at  the  time  of  shipment ;  or  where  his 
ignorance  of  the  voyage,  and  of  the  intended  acts  of  tUe 
master,  is  placed  beyond  the  possibility  of  doubt  8u  Vie 
Adomsp  B  Rob.  2B6.  The  very  case  of  resistance  is  a 
strong  illustration  of  the  principle.  The  resistance  of 
the  neutral  master,  has  been  deliberately  held  to  be  con- 
clusive on  the  neutral  cargo.  The  Elxebe,  5  Rob.  i7S. 
The  Caiherina  Elixabtth,  5  Rob.  206.  What  reason 
can  there  be  for  a  diffisrent  rule  in  respect  to  a  bellige- 
rent master  ? 

It  must  be  admHted  that  the  language  of  tlie  Court  in 
the  case  of  the  Catherina  Elizabeth  Would  at  first  view, 
seem  to  support  the  position  of  the  Claimant's. counsel. 
On  a  close  examination,  however,  it  will  not  be  found  to 
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assert  so. broad  a  doctrine*  The  case  was  of  a  res<  ue  Tbb 
attempted  b^  an  enemy  roaster  having  on  boarcl  a  neu  kereide^ 
tral  cargo;  and  this  rescue  attempted^  nf>t  of  the  ciipUirtdp  SENUfBTT^ 
but  of  the  cap^rin;^  ship.  It  was  arguon  that  this  re-  master. 
sistance  of  the  master  exposed  the  whole  cargo,  entrust-  -....-.-i*.... 
ed  to  his  management,  to  confiscation.  The  Court  held 
that  no  such  penalty  was  incurred.  That  the  r 'distance 
could  only  he  the  hostile  art  of  a  hostile  person  who  was 
a  prisoner  of  war,  and  who,  unless  under  parole,  had  a 
perfect  rignt  to  emancipate  himself  by  seizing  his  own 
vessel.  That  the  case  of  a  neutral  roaster  differed  from 
that  of  an  cncijiy  ma^i^er.  No  duty  was  riola^^ed  by  such 
an  acton  the  part  of  the  latter;  tupim  auribus  teneo, 
and  if  lie  rould  withdraw  himself  he  had  a  right sg  to  do. 
And  that  a  ntaterial  fact  in  the  case  was,  that  the  master 
aid  not  attempt  to  withdraw  his  property,  but  to  rescue 
the  ship  of  the  captor  and  not  his  own  vessel.  Such  was 
the  decision  of  the  Court,  upon  wMch  several  observa* 
tions  arise.  In  the  first  place  the  resistance  was  not 
made  previous  to  the  capture  ;  and  therefore  whatever 
may  be  the  extent  of  the  language,  it  must  be  restrained 
to  the  circumstances  of  the  case  in  judgment,  otherwise 
it  would  be  extrajudicial.  In  the  next  place  it  would  be 
impossible  to  conceive  how  the  fact,  as  to  what  vessel 
was  seized,  could  be  inaterialf  if  the  argument  of  the  pre- 
sent Claimant  be  correct,  for  in  all  events  the  resistance 
as  to  the  cargo  would  be  without  any  legal  effects.  In  the 
last  place  it  is  clear,  that  the  case  is  put  by  the  Court 
upon  the  ground,  that  the  master  at  the  time  of  the  act 
had  been  dispossessed  of  his  ve^isel  by  capture,  and  was 
a  prisoner  of  war.  He  was,  therefore,  no  longer  acting 
as  master  of  the  ship,  and  had  no  further  management 
of  her.  His  rights  and  duties,  as  master,  had  entii*ely 
ceased  by  the  capture,  and  there  could  be  no  pretence  to 
affect  the  ship  or  cargo  with  his  subsequent  acts,  any 
more  than  with  the  acts  of  any  other  stranger.  The  case 
would  have  been  entirely  different  with  a  neutral  master^ 
whose  relaiion  to  his  ship  continues  notwithstafuling  a  cap* 
ttkTt  and  carrying  in  for  adjudication.  Tlie  case  there* 
fore  admits  of  sound  distinctions  from  that  at  bar^  and 
cannot  be  admitted  to  govern  it. 

There  is  another  text,  npt  cited  in  the  argument,  which 
nay  be  thought  to  favor  the  doctrine  of  the  Claimant's 
oounsd.    It  is  the  only  passage  bearing  on  the  subject  in 
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TKB      controversy  which  has  fallen  under  my  notice  in  any 

VERE10E9  elementary  work*     Gasaregis»  in  his  commercial ,  dis- 

BENNETT,  courses,  (Disc.  24»  n.  22)  has  the  following  remarks  :^ 

MASTEK.  <<  Verum  tamen  wkandum  est  quod  si  mwis  inimica  one' 

.—.• t4  rata  mereUms  Tnercatorum  amicorum  aggressafuerit  al- 

<(  teram  inimicam  tt  niercatorts  aut  domini  mcrciiim  ope- 
«  ram  ac  indiistriam  dedissent  pro  ta  aggreditnda  tunc 
<<  merc^  dinninonun  cadnnt  etiam  sub  pneda,  si  navis 
^^predictOHon^ata  inercibusi  futrit  deproRdatOf  S^c.  Sfc.  tt 
**  regtUariter  bona  torum  qui  auxUium  inimices  nostris 
^*prwstanl  vel  confederati  cinn  lis  sunt,  prosdari  pos- 
**  sunt.*^  It  IS  obvious  that  Casaregis  is  here  consider- 
ing the  cas<»  of  an  attack  of  an  enemy  merchant  ship, 
ladon  with  a  neutral  cargo,  upon  the  ship  of  its  enemy 
in  which  the  former  is  unsuccessful  and  is  capture^. 
Under  such  circumstances  he  holds,  that  if  the  neutrih 
shippers,  or  the  persons  having  the  management  of  the 
cargo  (dotnini  merciumj  have  aided  in  the  attack,  tlie 
cargo  is  forfeited,  upon  the  ground  that  all  \^ho  assist 
or  confederate  with  an  enemy  are  liable  to  be  plundered 
by  the  law  of  war.  He  does  not  touch  the  case,  where  an 
enemv  merchant  ship  simply  makes  resistance  in  her 
own  defence,  or  resists  the  right  of  search ;  nor  how 
far  the  master  of  such  ship  is  the  dominus  jnerciunt,  or 
can  by  his  own  acts  bind  the  cargo.  Much  less  has  he 
discussed  the  question  as  to  what  acts  amount  to  an  in- 
corporation into  the  objects  and  interests  of  the  enemy, 
80  as  to  affix  a  hostile  character.  It  does  not  seem  to 
me  that  his  text  can  be  an  authority  beyond  the  terms 
in  which  it  is  expressed.  It  pronounces  affirmatively 
that  a  co-operation  in  an  attack  will  induce  confiscation 
of  the  cargo,  (which  cannot  be  doubted ;)  but  it  does  not 
pronounce  negatively  that  the  resistance  of  an  enemy 
master  will  not  draw  after  it  the  same  penalty.  And 
|f  it  were  oUierwise,  it  would  deserve  consideration 
whetlier  the  opinion  of  a  mere  elementary  writer,  re* 
apectable  as  he  may  be,  delivered  at  a  time,  when  the 
priae  law  was  not  as  well  settled  as  it  has  been  in  the 
present  age,  should  be  permitted  to  regulate  the  maritime 
rights  of  belli^rent  nations. 

The  argument  then,  on  the  footing  of  authority,  fails, 
for  none  is  produced  which  directly'' points  nt  circum- 
stances like  those  in  the  case  at  bar.  And  upon  princi- 
ple it  seems  quite  as  difficult  to  support  it.    I  am  unable 
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111  perceive  any  solid  foundation  on  which  to  rest  a  Ois-  '^^^ 
tinction  between  the  resistance  of  a  neutral  and  of  an  NBRKiDEf 
enemy  master.  The  injury  to  the  belligerent  U  in  both  bennett, 
cases  equally  greats  for  it  equally  withdraws  the  neutral  mastbu. 
j>roperty  from  the  right  of  searcht  unless  acquireti  by  — — — 
su|>erior.forcc.  And  until  it  is  fbtablishcd  that  an  ene- 
my protection  legally,  suspends  the  right  of  search^  it 
cannot  he  that  resistance  to  such  right  should  not  be 
equally  penal  in  each  party.  I  have,  therefore,  no  dif- 
ficulty in  holding  that  the  resistance  of  the.  ship  is,  in 
all  rBsc},  tiie  resintance  of  the  cargo,  and  that  it  makes 
no  dilTv'rencc  wliethershe  be  armed  or  unarmed,  commis- 
sioned or  unC'iramiLsioiied*  He  wlio  puts  his  prop^i-ty 
on  the  issue  of  battle,  must  stand  or  fall  by  the  event  of 
the  qontent.  The  law  of  neutrality  is  silent  when  arms 
arb  appealed  to  in  order  to  decide  rights ;  and  the  niptyir 
*is  entitled  to  the  whole  prize  won  by  his  galluniry  and 
valor.  This  opinion  is  not  the  mere  inference,  strong 
:as  it  seems  to  me  to  he,  -cjf  general  reasoning.  It  is  for- 
tified by  the  consideration  ttiat  in  the  earliest  rudiments 
of  prize  law,  in  the  great  maritime  eountries  of  Great 
Britain  and  Fi'aucc,  confiscation  is  applied  by  Way  of 
penalty  for  resistance  of  search  to  all  vessels  without 
any  discrimination  of  the  natioival  character  of  the  ves- 
sels or  cargQtMJ.  Th?  black  book  of  the  admiralty  ex- 
pressly articuiates  that  any  vessel  makin«:  k*v.si;it0nce  may 
bo  attacked  and  seiz^^d  as  enem'us  ;  rnd  this  lule  is  en- 
forced in  the  memorable  pi  sze  instrixtions  of  Henry  \III. 
CUi-k^s  Praxis  IG^,  Hob.  Collect  ^MdriLp.  10.  and  naUf  and 
J).  118.  The  «)rdinance  of  France  of  158¥,  is  equally 
broad;  and  declares  oU  such  vessels  good  prize j  and 
this  hiis  ever  since  rcuiained  a  settled  rule  in  the  |>riz8 
code  of  that  nation. 

Yalin  informs  us  that  it  is  also  the  rule  of  Spain ; 
ami  that  in  France  it  is  ai)plied  as  well  to  Frtndi  vessels 
and  carg^»es  as  to  those  of  neutrals,  and  allies,  CM.  «lfo- 
ritf  118,  FaUn  Traits  dts  Friaes,  ch.  5,  §  8,  p.  80.  There 
h  not  to  be  found  in  the  maritime  code  of  any  nation,  or 
in  any  commei)tary.thercon,  the  least  glimmering  of  au* 
tjiority  that  distinguishes,  in  cases  of  resistance,  the  fate 
of  tiie  cargo,  from  that  of  the  ship.  If  su<±  a  di^tinc* 
tioii  could  have  been  sustained,  it  is  almost  incredible 
that  not  a  single  ray  of  light  shouliil  have  beamed  u|)on 
it  during  the  long  lapse  of  a{^,  in  which  maritime  war- 


45^  SUPREME  COURT  U.  S. 

THE  fare  has  engaged  the  world.  And  if  any  argument  i§ 
REREioE)  to  be  drawn  from  the  silence  of  autliority^  1  know  not 
BENNETT)  undoT  what  circumstances  it  can  be  more  forcibly  ap- 
MASTEK.  plied  than  against  the  exception  now  contended  for. 

But  even  if  it  were  conceded  that  a  neutral  shipper  in 
a  general  ship  might  be  protected^  the  concession  would 
not  assist  the  present  Claimant.  Uis  interests  were  so 
completely  mixed  up  and  combined  with  the  interests  of 
the  enemy ;  the  master  was  so  entirely  his  agent  under 
the  charter  party,  that  it  is  impracticable  to  extract 
the  case  from  the  rule  that  stamps  Mr.  Pinto  with  a 
hostile  character.  The  whole  commercial  enterprize 
was  radically  tainted  with  a  hostile  leaven.  In  its  very 
essence  it  was  a  fraud  upon  belligerent  rights.  U,  for 
a  moment,  it  could  be  admitted  that  a  neutral  might 
lawfully  ship  goods  in  an  armed  ship  of  an  enemy^  or 
might  charter  sucli  a  ship,  and  navigate  her  with  a  neu 
tral  crevf,  these  admissions  would  fall  far  short  of  suc- 
couring the  Claimant.  He  must  successfully  contend  for 
broader  doctrines^  for  doctrines  wiiich,  in  my  bumble 
judgment,  are  of  infinitely  more  dangerous  tendency 
than  any  which  Schlegel  and  Hubner,  the  champions  of 
neutrality,  have  yet  advanced  ipto  the  Qeld  of  maritime 
controversy.  I  cannot  bring  my  mind  to  believe  that  a 
neutral  can  charter  an  armed  enemy  ship,  and- Victual 
ami  man  her  with  an.  enemy  cre\V,  (for  though  furnish- 
ed directly  by  the  owner  they  are-  in  effect  paid  and 
supported  by  the  charterer^  with  the  avowed  knowledge 
and  necessary  intent  that  she  should  t*csist  every  ene- 
my; that  he  can  take  on  board  hostile  shipments  on 
freight,  commissions  and  profits ;  tlr.c  he  can  stipulate 
expressly  for  tlie  benefit  and  use  of  enemy  convoy,  and 
navigate  during  the  voyage  under  its  guns  and  protec- 
tion; that  he  can  be  the  entire  pr«)jector  and  conductor 
of  the  voyage,  and  co-operate  in  all  the  plans  of  the 
owner  to  render  resistance  to  search  secure  and  eflfectu- 
al ;  and  that  yet,  notwithstanding  all  this  conduct,  by 
the  law  of  nations  he  may  shelter  his  property  from 
confiscation  and  claim  die  privileges  of  an  inoffensive 
neutral.  On  the  contrary,  it  seems  to  mo  that  such  con- 
luct  is  utterly  irreconcileable  witli  the  good  faith  of  a 
irirnd,  and  unites  all  the  qualities  of  the  moat  odious 
hostilify.  It  wears  the  habiliments  of  neutrality  only 
when  the  sword  and  the  armour  of  an  enemy  become 
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ttseless  for  defence.    If  it  be,  as  it  undoubtedly  ia»  a  vi-      thb 
olation  of  neutrality  to  engpige  in  Uie  transport  service  nerbidEi 
of  the  enemy^  or  to  carry  lib  dispatches  even  on  a  neu-  bennrtti 
tral  voyage,  how  nnuch  more  so  must  it  be  to  inlist  dl  master. 

our  own  interests  in  his  service^  and  hire  his  arms  and 

his  crew  in  order  to  prevent  the  exercise  of  those  rights 
which,  as  neutrals,  we  are  bound  to  submit  to  ?  The 
doctrine  is  founded  in  most  perfect  justice,  that  those 
who  adhere  to  an  enemy  connexion  shall  share  tlie  fate 
of  the  enemy. 

On  the  whole,  in  every  view  which  I  have  been  able 
to  take  of  this  subj^'ct,  I  am  satisfied  that  tlic  claim  of 
Mr.  Pinto  must  be  rejected,  and  that  his  property  is 
good  prize  to  the  captors.  And  in  this  opinion  I  %m 
authorized  to  state  that  I  have  the  concurrence  ot(mt<^ 
my  brethren.  It  is  matter  of  regret  that  in  tliis  conclu- 
sion I  have  the  misfortune  to  differ  from  a  majority  of 
the  Court,  for  whose  superior  learning  and  ability  I  en- 
tertain the  most  entire  respect  But  I  hold  it  an  indis- 
pensable duty  not  to  surrender  my  own  judgment,  be- 
cause a  gt*eat  weight  of  opinion  is  against  me,  a  weight 
which  no  one  can  feel  more  sensibly  than  myself.  Had 
this  been  an  ordinary  case  I  should  have  contented  my- 
self with  silence ;  but  believing  that  no  more  important 
or  interesting  question  ever  came  before  a  prize  tf  ibn- 
^al,  and  that  the  national  rights,  suspended  on  it,  are  of 
infinite  moment  to  the  maritime  world,  I  have  Uiouglit 
it  not  unfit  to  pronounce  my,  own  opinitm,  diffident  in- 
deed of  its  fullne^  and  accuracy  of  illustration,  but  en- 
tirely satisfied  of  the  rectitude  of  its  principles. 
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1815.  PRAIT,  AND  oT^Ensy  Original  Ckmjdaimnts, 

Fobniary  22<],  «jj^ 

THOMAS  LAW,  and  WILLIAM  CAMPBELL, 

Original  Defendants. 

niOMAS  LAW,  Origiwd  CmniMnanf, 

V. 

PRATT,  AND  OTHEns,  original  DefmdanU. 
PftAlT,  AND  oTUEBss,  Original  Complainant. 

WM.  M.  DUNCANbON,  and  SAMUEL  WARD, 

Original  Defendants. 

and 
WILLIAM  CAMPBELL,  Original  ConqMnant, 

V. 

PUAT1%    and  oTiiEtts;  and  DUNC ANSON  and 
WARD,  Original  Defendants. 


intiicwieaof  THESE  scveral  suits  in  chancery  in  Iho  Cirniit 

JoMot^ecny  Court  for  tlic  countj  of  Wasliifigton,  in  the  district  of 
t^?  the  1^  Columbia,  being  involved  in  each  oilier  and  relating  to 
ikVK^my  ci»Ri-sc-  tlic  sanic  property,  were  heard  and*  argued  as  one  cause. 

fthU' for  ihcir 

SI^tem«rai-  The  first  of  these  suits,  in  the  order  of  time,  was  that 
jey  im5ioutfor„fp;.^|f^  ^mf  otlvers  V.  Duncansoti  and  fVard,  which  was 
liencfitoftUose  instituted  on  the  21th  of  Marc!),  1801.  The  bill  prayed 
io(j;  aitijongii  tfiat  Duncanson  and  Ward  miglit  be  enjoined  fniin  sell- 
ulcir^^eufcm  *"S  Ci^*^^^  the  city   of  Wasliinglon,  which 

hRs»KH)niiefc-had  been  mortgaged  by  Morris,  Nicholson  and  Grrcn- 
mP^'^^^mc  '^^'^  ^  Duncanson,  to  indemnify  him  against  the  return 
"i  Hi"^*!**^-  of  certain  bills  of  exchange  which  he  hafl  drawn  for  their 
ciit.ELM-s;  -jHi  if  accommodation,  to  the  amount  otli^ifiOO  sterling,  a  part 
hir^^qS'^i  whereof,  viz:  /7,600,  it  was  alleged,  had  been  taken 
in  ihhtpnictico  «pby  Ward,  who  claimed  payment  from  Duncanson.  and 
cir»  wM>^t^"  P^''8t^a<l^<l  '^i"^  to  advertize  the  mortgaged  property  for 
line?  acconi-  saie.  Tlie  bill  alleged  that  although  the  bills  had  been 
ob'ec''^^'^^vS!^  ***^*'"  wpby  Ward,  he  had  done  it  as  tlie  agent  or  Green- 
he  dc^iKT^  leaf,  one  of  the  mortgHgoi*s,  and  with  his  funds;  and 
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prayed  for  ^neral  relief.    The  squares  which  were    nuLTT 
thus  mortgaged  to  Duncanson,  were  included  in  a  pre-  &  othbbs 
vioiis  mortgage  to  Thomas  Law.  v. 

XAW 

The  next  suit  in  order  of  timc«  was  that  of  Pratt  mid  &  gamp- 
otl^crs  V.  Thomas  Law  and  Wiikam  CampbdL    The  hill     bejo- 
was  filed  on  the  l*lli  of  December,  180*.  -i— ^_-. 

thereby  ■«-  * 

Its  objects  were  to  compel  Law  to  release  to  the  ijuire  »/ee 
Coniplainaiits,  v.Jio  were  assignees  of  Morris,  Nicholson  ^^^^^^^^ 
and  Grceuleaf,  certain  squares  in  the  city  of  Washing-  uie  aUey,  atid 
ton  which  had  been  mortgagt*d  by  them  to  secure  ^  JJ^"*3^'* 
.  him  tlie  conveyance  of  certain  lots  and  squares,  in  Iheuiepu^hMA 
same  city,  which  they  had  conti*acted  to  convey  to  J*™*  ?**|J2^,]l2J*'* 
and  which  he  was  to  select  from  a  larger  number  which  ^Jt^^^v 
they  had  purchased  of  the  commissioners  of  the  city  ;ifaparefaMer 
to  comiRd  Law  to  complete  his  seIex:tion;  and  to  vacate  ®||^^JJ^ 
certain  releases  made   by   him,  at  the  solicitation   ofwhhinaiimH* 
Campbell,  who  had  attached  the  equity  of  redemption  <^f  flj^*^  ' 
some  of  the  squares,  which  were  included  in  the  mort-  rydni^i?^' 

gage  to  Law.  purchMcd,  w 

10  Uiat  propoT' 
tionl  anid  re*  ° 

The  third  suit,  in  the  order  of  time,  was  that  of  TAo^  cei?et  eonvey- 
mas  Law  v.  Pratt  wul  otiwrs.  ,  The  bill  was  filed  on  the  j^J^J^J^ 
*th  of  October,  1805,  and  its  object  was  to  foreclose  S^^^^S^ 
the  mortgage  given  to  secure  to  Law  the  conveyance*  of  !•  not  boaud  to 
2,400,000  square  feet  of  land  in  the  city  of  Wasliington,  J^  g^^ 
agreeably  to  a  certain  contract  between  him  and  Morris,  lotoeoDTeyed, 
Nicholson  and  Grcenleaf  j  because  about  400,000  squ^^^^JSj^eSttm- 
fcct,  which  Law  contended  he  had  selected  agreeably  to  ber  beeonTey' 
his  contract,  had  not  been  conveyed  to  him.  ^• 

^  Inacaaewbere 

it  would  be  dif' 

The  last  of  these  suits,  in  the  order  of  time,  was  that  fieuit  to  aaeer- 
ofJVUUam  CampbeUv.  Fi  alt  and  o^Aers,  (assignees  ofjj^j^j^*^ 
Morris,  Nicholson  and  Grccnleaf,)  and  W.  M  Duncan^  the  breach  oCt 
son  anil  Samuel  Ward.    The  hill  was  filed  i\\  June,  1806,  ^^JJ^'j^^^ 
aiid  was  in  tho  nature  of  a  bill  of  interpleader.    Its  oh-  vl^^j^ 
jcct  was  to  obtain  a  release^   from  Ouncanson*  of  •  the  }«^*»'«h  t^e  »«>- 
mortgage  given  to  him  by  Morris,  Nicholson  and  Green- ^|^'3[,IJ|§Ij{JSj 
leaf,  to  indemnify  him  ai^ainnt  tiie  return  of  certain  b?lls  tWa  comivriu 
of  exchange  drawn  by  him  for  their  accommodation,  and  J^^JJ^he^ 
which  Campbeli  alleged  had  been  taken  .up  by  them,  or  injury  nor  the 
some  of  them  i  which  relcasi^,  if  made,  would  enure  to  damages,  nor 
the  benefit  of  Campbol!,  in  as  much  as  he  had  attached,  iJlSumlSm. 
and  under  the  pru('cedin^*M   upon  the  attachment,  had»ificatus. 
VOL.  IX.  ^        bS 
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PRATT    parcliased  Morris  and  Nicholson's  equity  of  redemp- 
&'0THBB8  tion. 

LAW  In  order  to  understand  the  argunient  of  counsel^  and 

&CAMP-  the  opinion  of  tlie  Court,  it  may  be  necessary  to  state 
BsiJ..     more  minutely  the  allegations  of  tlie  parties. 


wueiea  oon-  The  bill  of  Pratt  and  others  against  Law  and  Cancip- 
2**rfi^^*  bell,  stated  that  Morris,  Nicholson  and ^ Greenleaf,  on 
^bceiTin  the  ad  of  December,  179*,  gave  to  the  Defendant,  Tho- 
pMt  exeeut«d  mas  Law,  their  bond  with  condition  to,  convey  to  him  in 
2cirf*^ef  f*^  simple  within  90  days  from  tliat  date,  «  2,4.p0,000 
the  lanJ,  and  <<  isqnare  feet  of  land  in  the  city  of  Washington,  tlie  said 
™urtoMi.  **  ^^  having  paid  them  the  sum  of  five  pence  Pcnnsyl- 
vc}  the  i-csi.  *  «'  vania  currency  per  square  foot,  for  the  same/* 

docp  A  eaurt  of 

SS^thrlii^     'I'h^t  on  the  4th  of  December,  179*,  (the  day  after  the 

paymcDt  of  *  datc  of  the  bond)  a  wiitten  agreement  was  executed  be- 

pIS^Sl^*^  tween  the  'same  parUes,  by  which,  (after  i-ecitiug  the 

purchfisemo-  bond)   Morris,  Nicholson  am!   Grcenleaf,  covenanted 

ii^r^with  into,  ttij^^  if  La^  should,  within  18  months,  be  displeased  with 

lijhrw  per-    his  porchasc,  they  would  return  him  the  purchase  money, 

wosmortgiis;  with  Interest,  at  the  expiration  of  that  term.    And  Law 

wSijv^tQ^m^  covenanted  that  if,  witltin  the  same  term  he  should  final- 

Smnify  the    ly  determine  to  keep  the  land,  he  would,  within  4  years 

tTexi^M^^^  from  tlie  time  of  surh  determination*  cause  to  be  built  on 

dravn  for       every  third  lot,  or  in  that  proportion,  one  brick  dwelling 

Sod'  ^oTb    '*^"®*'*  ^^  ^^^^^^  '^*'*^*^  building,  at  least  two  stories  high  j 

caie*T^    the  lots  were  supposed  to  average  6,266  square  feet 

tett ;  and  if    each.    The  bill  further  charges  that  Law  did,  within 

^^^^^     tlie  limited  time,  elect  to  keep  the  land,  and  thereby  bc- 

aj^es  to  take  came  liable  to  build  the  houses  mentioned  in  the  agree- 

Jf,^^^^'^;j^^mentof  the*th  of  December,  179*,  but  had  not  built 

00  their  rctaratbem.    That  on  tiie  lOth  of  March,  1795,  the  parties 

uiMicr  \»:-otcit,  entered  into  another  agreement,  hy  which  Law  was  '« to 

them  j!r^fot  **  have  his  selection  under  his  contract  of  the  4th  of  Dc- 

tou'kc'jp       «  cembor  last,  in  all  squares  in  which  the  said  JIforris 

thnls^  where-  **  ''**^  Gf^cw/efl/have  a  rigid  of  selection,  excepting  water 

by  the  other    **  property,  and  excepting  such  squares  as  are  now  ap- 

inoiigagor  •»    « propria  ted,  c»r  rvrSi>crtiog  which  the   said   Moms, 

Stoo'^up  u»«**   "  Nicholson  and  Grcenleaf  have  made  arrangements,  a 

viioieoftiie    (clist.of  which  squares  is  hei*eunto  annexed/'     By  the 

^o^^^oT^"  same  agreement  Morris,  Nicholson  and  Groenleaf  cove- 

which  he  re-   nanted  to  mertgage  tp  Law  other  squares  and  tots  which 

qaeitithe       ^^j^^j  yjen  in  their  possession,  until  they  could  give  him 
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u  good  titie.to  such  property  as  he  might  select^  Law     pbatt 
agreed  to  give  up  his  right  to  rectum  the  propeHjy  and  &  others 
thereby  made  the  purchase  absolute.     He  alsi;  agreed  to        i;. 
select  by  squares  aiid  not  by  lots,  and  to  close  his  selec-      law 
tion  within  90  days  from  the  date  of  the  agni-cu>ent>  and  &  Camp-' 
stipulated  that  the  houses  which  he  was  to  buiid^shoidd     beix. 

be  such  houses  as  J^orris  mid  Oreenkaf  were  obliged  to — — 

build  by  contract  with  the  commissioners.  drawer  not  to 

.  *  release  the 

moftnge  bat 

The  bill  further  states  that  Morris,  Nicholson  and  to  hoM  it  for 
Greenlcaf,  agreeably  to  that  contract,  on  tl  c  4th  of  Sep-  ^'^^^ 
tember,  1795,  mortgaged   to  Law  857  lots,  and  8,333  is  tKereby 
square  feet  of  land,  the  condition  of,  which  mortgage  g*****'  ^SnA 
was,  that  Morris  Nicholson  and  Greenloaf  should  pay  piS;!l^u» 
the  penalty  of  the  bond,  or,  agfreoably  to  its  condition  the  amount  of 
and  to  the  contract  of  the  10th  of  Mai-ch,  1795,  convey  ule'^wirli  1. 
to  Law,  in  fee  simple,  witii  general  warranty,  2,400,000  vor  of  that 
square  foot  in  the  city  of  Washington.  wSi^^p 

the  whole. 

That  Law  selected  about  2,000,000  square  feet,  but^««?  Wi\«- 
in  making  his  selections  violated  his  agreement  of  tlie  qa^u^cnn^. 
lOtli  ef  March,  1795,  by  selecting  lots  in  squares  from  branceioan 
which  he  was  excluded  by  that  agreement,  to  the  injury  S^'J^JS^mbST. 
of  Greenleaf  who  never  assented  to  such  sele6tion.  oer  todisoUMe 

the  cooadera- 
.TIiatLawbad  obtained  titles  to  about  2,000,000  of  ^e  for  the 
square  feet,  and  that  there  remain  to  be  conveye4i  to  him  ^^  of  ^hc 
about  400,000  square  feet,  when  he  shall  have  complied  wl^i!^. 
with  his  contract  of  selection,  and  lyhen  he  shall  have  ooiubrance 
built  the  stipulated  number  of  houses.  J^  ^*^^* 

redf.-niptMMi 

That  on  the  ISth  ofMay,  1796,  Greenleaf  Conveyed  f^^^ 
to  Robert  Morris  and  John  Nicholson,  all  h?s  interest  in  jU  u«bie  toat- 
the  city  of  Washington,  excepting  three  squares,  "  and  taohment 
**  excepting  all  such  lotSf  lands  or  tenements  as  were  either 
<«  conveyed  or  soUU  or  agreed  to  be  conveyed  by  ail  or  citlur 
*«  oj  tliemf  the  said  Greetdeaf,  Morris  and  AVc/to/Mii,  or 
««  any  of  their  agents  or  attomies  to  any  person  jnior  to  the 
**±0thofJuly,±79BJ' 

That  on  the  26th  of  June,  1797,  Morris,  Nicholson 
and  Greenleaf  conveyed  all  their  intei*est  in  tlie  city  of 
Washington  to  Pratt  and  others,  the  present  Com- 
plainants. 
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FRATT        That  Law9  knowing  the  Complainant's  interest  iu  the 

&  OTUKBs  property^  and  with  intent  to  injure  the  Complainants. 

V.         and  to  benefit  the  Defendant^  Campbeliy  on 'the  4th   of 

liAW      September,  and  5th  of  October,  1797,  exccuti^d  two  deeds 

&  OAMP-  releasing  to  Morris,  Nicholson  and  Greenlcaf,  part  of 

BBLL.     the  mortgaged  property, .  which  had  been  attaqhed  by 

-.•— ...li..  Campbell ;  wbicb  releases  were  executed  by  Law  with 

a  full  knowledge  of  the  interest  of  the  Complainants  in 

the  mortgaged  property;  in  defiance  of  their  express 

prohibition ;  and  with  a  fraudulent  intent  to  vest  the 

kgal  estate  in  Morris  and  Nicholson  so  as  to  give  effect 

to  the  attachment  of  Campbell.    That  Campbell  had  en* 

gaged  to  indemnify  Law  for  that  act    That  the  release 

es  were  executed  without  the  knowledge  or  consent  of 

Morris,  Nicholson  and  Greenleaf,  or  eithei*  of  tliem,  and 

were  never  delivered  to  them  or  either  of  them,  but 

were  put  on  record  by  Law.    The  Complainants  pray 

that  those  deeds  of  release  may  be  vacated  and  annulled. 

They  state  that  they  are  ready,  able,  and  willing,  to 

carry  into  effect  the  contracts  between  Law  and  Morris, 

Nicholson  and  Greenleaf,  and  to  do  every  thing  that  in 

justice  and  equity  ought  to  be  done  on  their  part ;  but 

that  Law  has  refused  and  neglfcted  to  build  the  bouses, 

and  to  make  his  selection  within  the  time  limited,  and 

out  of  the  squares  prescribed ;  bas  violated  his  contract 

in  setti|ig  up  a  claim  and  keeping  the  property  mor^- 

jed  as  a  collateral  security  for  making  him  titles  to 

property,  which  titles  be  has  pi*cventcd  by  refusing  to 

8clect  the  prop^rty^  &c. 

The  bill  requires  Campbell  to  state  when,  from  whom, 
and  at  what  price  he  obtained  the  notes  of  Morris  and 
Nicholson,  upon  which  his  attachment  was  issued  ;  a^nd 
prays^for  general  relief. 

The  answer  of  Law  admits  that  he  had  received  con- 
veyances for  <<  about  2,000,000  of  square  feet  of  ground 
under  the  contract,  but  not  within  the  time  stipulated ;"  it 
states  the  number  and  kind  of  houses  which  ho  had  built; 
denies  that  he  was  bound  to  receive  conveyances  with  a 
condition  to  build  ;  the  building  contract  being  indepcn* 
dent  of  the  contract  to  convey  the  land.  It  states  that 
he  was  induced  to  enter  into  the  building  contract,  by 
the  contract  which  Morris,  Nicholson  and  Greenleaf  had 
entered  into  with  the  commissioners,  and  others  to  build 
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ahtrge  number  of  houses^  which  contract  it  avers,  they    pbatt 
never  complied  with.  &  others 

v. 
It  states^  also,  that  Morris  and  Nicholson  assigned      law 
Law's  building  contract  to  the  commissioners  oftherityy  &  camp* 
and  that  the  present  Complainants  are  not  the  assignees     beu;. 
thereof,  nor  have  any  interest  therein  ;  and  that  if  they  .._.— .i-. 
had,  their  remedy  is  at  law  and  not  in  equity. 

With  regard  to  the  releases  of  Se|)teifiber  and' Octo- 
ber, 1797f  he  says  that  tlie  mortgaged  property  ^s 
more  than  tfmple  security  ;  that  Morris  and  NichoWon, 
werfe  ill  1797,  generally  deemed  bankrupts,  that  their 
creditors  were  suing  out  attachments,  and  he  thought  it 
unjust  to  keep  cbvered,  by  his  mortgage,  from  fi&ir  cre- 
d|^rs,  a  property  so  much  more  than  enough  to  secure 
his  demands,  and  therefore  executed  those  releases. 
He  admits  that  Campbell  gave  him  a  bond  of  indemnity, 
but  denies  that  he  received  any  compensation.  He  ad- 
mits also^  that  one  of  the  Complainants  desired  him  not 
to  execute  thein ;  but  he  disregarded  the  request 

Exceptions  hai^ng  been  taken  to  this  answer,  Mr. 
Lacv  flirt]  fin  am*  Tided  answeiv  in  which  lie  insists  that 
he  was  released  fi^sn  hi^  ItiiKHti,^  contract  bccat^se  h^ 
had  not  received  titJes  Fnr  all  the  lots  Uo  had  jiurchaHcd  i 
or  that,  as  he  had  origin  nlly  fotir  years  from  the  date  of 
iliecontract«  to  complete  his  huihlings,  anti  was  to  have 
had  his  titles  in  90  days,  lie  ouglit  ta^be  allowed  four 
years  from  the  time  of  recching  hln  titles.  He  aiHrms 
that  Ike  made  !iis  .selection  wtthin  the  time  limited  by  his 
contract^  and  exhibits  a  copy  thereof*  He  avers  that  by 
the  contract  of  March  10 th,  1795,  he  had  a  nght  to  se- 
lect as  well  from  the  pmpcrty  whicli  QretnlmJ  had  con- 
tracted to  purchase  tn  his  own  name  frf>m  U.  Carroll, 
as  fram^thHt  which  Morns  ami  Gntnknf  had  contracted 
to  paiThaae  from  the  commis^ioncra  of  the  city.  That 
on  the  Ij-th  of  March^  t7dCi^  after  much  trouble  amf 
vexation  be  received  his  first  conveyance  of  a  part  of 
Ilia  lots,  amounting  to  773*122^  sqiiare  feet;  to  ob- 
tain which  he  it  ad  to  release  to  Morris,  Nichutsoti 
ajid  Greenleaf  a  part  of  tfje.  mortgaged  property^  viz, 
squares  Mo,  465, 46§,  'i.69, 470, 495,  and  4d8»  l^e  avers 
that  any  variation  which  may  appear  between  his  origi- 
nal seleclion  and  the  squares  altev wards  conveyed  to  him. 
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PRATT    was  occasioned  by  the  slow  coroplianco  on  tho  paK  of 

&  OTHEBS  MoiriSf  Nicholson  and  Greenleaf,  witli  their  contracts 

v»        witli  Carroll  and  tlie  commissi^'ncrs.    lie  states  that 

LAW      thej  gave  him  full  liberty  to  make  another  selection  of 

&  CAMP-  any  lots  within  their  purchases  or  contracts^  and  rcfrrs 

BELL,     to  Morris  and  Nicholson's  letter  to  him  of  the  17th  of 

^  Septeroberi  1796,  in  which  thoy  say,  «  you  may  select 

^<  h/  sqtiaret  out  of  any  that  are  within  our  seltcHon,  al- 

'<  though  not  chosen  by  you  already,  except  water  pro- 

«  perty,  or  where  we  have  since  your  selection,  or  bc- 

<f  fore  improved  on,  or  contracted  for  the  sale  of  that 

<<  which  you  desire ;  and  we  wish  you  now  to  name  the 

<(  squares,  as  the  sdecHon  and  titles  shall  be  completed 

««  for  you  without  delay.** 

Tliat  in  consequence  of  that  letter  he  made  another 
selection  including  other  squares,  and  on  the  20th  of  Ju< 
ly,  1797,  recciv^  another  conveyance  of  lots  from  the 
commissioners  containing  1,142,06S|  square  feet..  That 
he  also  received  a  deM  dated  January  28th,  1797,  di- 
rectly from  Morris  and  Nicholson,  for  128,223  square 
feet,  the  title  to  which  has  since  been  decided  by  the 
chancellor  of  Maryland,  not  to  have  been  in  them  but 
the  commissioners  of  the  city. 

He  also  states  that  after  receiving  these  three  conv<>y- 
aiicea  <<lie  had  selected  to  have  the  residue  of  what  was 
*<  due  conveyed  to  him  out  of  the  half  of  square  743, 
<< square 699,  and  square  696,  containing  314,829|  square 
<<  feet,  which,  if  tlie  deed  of  January  28Ui,  1797,  had 
«<  remained  good  would  have  been  near  the  guoto  to 
<<  which  he  was  entitled ;  but  the  said  squares,  or  the 
*<  proper  portion  thereof  never  were  co^iveyed,  though 
^<  the  9aid  Morris  and  Nicholson  frequently  promised  so 
*t  to  do.  That  the  said  squares  were  a  part  of  the  pro- 
<<  perty  which  they  bad  contracted  to  purchase  of  (he 
«<  siud  Carroll  according  to  their  contract  of  the  26th  of 
t<  September,  1793;^'  (a  copy  of  which  is  exhibited  and 
appears  to  be  a  contract  by  Gretnkaf  alone,  with  Car- 
roll.) He  refers  to  a  letter  from  Morris  and  Nicholson 
to  him  of  the  i9th  of  March,  1797,  in  which  they  say 
«<,we  are  equally  anxious  with  you  to  get  Mr.  Carroll 
<<  .paid  on  his  (Mr.  Carroll's)  account,  upon  our  account, 
<<  and  upon  yotir  orvn  account ;  and  yet  with  all  this  anx- 
« iety  we  do  not  agree  to  sign  the  articles,  which  wei^ 
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«^ handed  us  yesterday;  our  objections  thereto  will  be    pbatt 

<•  filed.    But  to  make  your  mind  at,  ease  on  the  subject  &  others 

<<  of  the  property  to  be  conveyed  to  you  bi^  Mr.  CarroUf  and        t. 

<<  ours  at  ease  abo lit  getting  our  property  released  from      law 

<'  your  mortgagey  which  it  then  ought  to  be,  we  propose  &  camp- 

<<  4o  enter  into  a  contract,  with  penalty^  with  you,  to  fix     bbxl. 

<<  a  limited  time  within  which  the  money shaU  be  tendered  to  — -.-.-^ 

«<  Jtfr.  Canvllf  say  in  six  ^  eekg*  and  on  yoiir  part  to  cove- 

"  nant  therein,  that  tiprin  so  clning  yon  will  release  to  us 

*<  our  mortgage  1^/teu  Mr.  Cairoll  make^  the  tiUesJ'^    !He 

refers  also  to  a  letter  fr^Jii)  Mr,  Morris  to  him  of  the  2ist 

of  June,  1797,  in  which  Mr.  Morris  sayn,  « I  am  in 

*<  pursuit  of  money  for  Mr,  CarroU  and  expect  fiuctess, 

**  but  I  ho|*e,  when  it  comes,  he  will  not  plague  himsell 

<<  and  embarrass  tis  by  a  refuial  of  It.     He  uught  lo 

«*  have  had  his  money,  and  I  have  ^Iways  l^imented  that 

<<  we  could  not  pny   it  when  due^  but  certainly  we  will 

'^  pay  as  soon  as  we  can." 

The  answer  then  avers  that  Morris  and  Nicholson  ne- 
ver paid  the  purchase  mone^  due  to  Mr.  Carroll,  nor 
in  any  other  respect  complied  with  the  contract  With 
him,  whereby  thc^y  forfeited  all  right  to  the  purchase  of 
the  pi*operty  therein  mentioned,  and  disabled  themselves 
from  conveying  to  the  Defendant,  Law,  tlie  property  he 
had  so  selected.  That  one  oC  the  purposed  of  the  deed 
of  assignment  under  wiiich  the  Complainants  claim  title, 
was  to  pay  Mr.  Carroll  1S,000  dollars  due  upon  that 
contract,  whereby  it  became  their  duty,  to  pay  that  sum 
so  as  to  obtain  titles  for  the  Defendant,  Law  $  but  they 
never  did  pay  that  sum  to  Mr.  Carroll,  and  it  is  not 
now  in  their  power  to  comply  specifically  with  the  con- 
tract between  the  Defendant,  Law,  and  Morris,  Nich- 
olson and  Greenleaf. 

To  this  answer- exceptions  were  also  taken, ^nd  the 
Complainants,  Pratt  and  others,  filed  an  amended  bill, 
in  whicli  they  contend  that  the  Defendant*  Law,  had  not 
made  his  selection  in  due  time  and  manner  according  to 
the  orig^ial  contract;  tliat«  therefore,  the  Complainants 
might  now  satisfy  the  balance  of  the  contract  b;  a  con- 
veyance of  such  lots  as  they  should  deem  proper  ;  au4 
under  that  idea  had  tendered  to  Mr.  Law  a  convey, 
ance  for  the  quantity  of  Jaiid  which  be  had  a  right  to 
clainri. 
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PRATT'       That  by  the  ori.qinal  contract  Mr.  Law  had  a  right 

&  OTHBHS  to  select  only  out  of  the  property  which  Morris  andCh-een- 

V,        leafhhA  contracted  to  purchase  fnm\  the  commissioners; 

I.AW      for  that  was  the  only  contract  which  gave  tlievi  a  right  of 

&  CAMP-  sdectioiu 


BBIJL. 


-  The  Complainants  also  contended  that,  if,  upon  Mr. 
Law's  failure  to  select  his  lots  within  the  time  limited, 
the  right  of  selection  did  not  revert  to  Morris,  Nicholson 
and  Greenleaf,  yet  he  was  bound  to  close  his  selection  in 
a  reasonable  time,  and  before  Morris  and  Nicholson  had 
completed  their  selection  under  the  contract  of  Jilon'is 
and  GreeiUeaf  with  the  commissioners ;  and  that,  after 
closing  their  selection,  they  were  not  bound  to  convey 
to  Mr.  Law,  any  lots  not  selected  by  them,  or  not  before 
that  time  selected  by  him  and  notified  to  them.  They 
admit  that  although  Mr.  Law  had  forfeited  his  right  of 
selciction,  yet  Morris  and  Nicholson,  being  desirous  of 
gratifying  him,  and  of  stimulating  him  to  make  the  sti- 
pulated improvements,  caused  to  be  conveyed  to  him,  by 
deeds  dated  the  14th  of  March,  1796,  and  the  20th  of 
July,  1797, 1,935,008  square  feet  of  land,  without  an- 
nexing thereto  the  condition  of  building  which  tliey  had 
a  right  to  insist  upon,  including  therein  sundry  lots,  not 
within  his  right  of  selection,  whereby  ho  obtained  more 
valuable  lots,  and  on  better  terms  than  l\^  was  entitled  to 
under  his  contracts. 

They  aver  that  they  are  tlie  bona  fide  purchasers,  for 
a  valuable  consideration,  of  Morris,  Nicholson  and 
GreenleaPs  equity  of  redemption  in  the  mortgaged  pro- 
perty, without  notice  of  any  agreements  or  transactions 
between  them  and  the  daid  Law,  other  than  those  which 
appear  on  the  face  of  the  bond  of  the  3d  of  December, 
1794,  the  agreement  of  the  4th  of  December,  1794,  that 
of  Mar(!;h  10th,  1795,  and  the  mortgage  of  the  4th  of 
September,  1795 ;  and  are  not  in  equity  bound  by  any 
other  agreement,  if  any  such  exist. 

They  further  state  that  the  legal  estate  of  the  mort- 
gaged premises,  never  was  in  Morris  and  Nicholson,  or 
either  of  tliem,  but  was  in  Greenleaf  alone.  That  after 
Greenleaf  had  sold  to  Morris  and  Nicholson  bis  interest 
*n  the  Waahington  lots,  being  largely  their  creditor,  he 
caused  all  their  property  in  the  city  to  be  attached  by 
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process,  issued  under  the  laws  of  Maryland,  on  the  21st    pratt 
of  April,  1797,  which  attachment  was  for  the  benefit  of  &  others 
the  Complainants,  and  was  laid  on  the  same  property        v. 
which  on  the  following  day  was  attached  at  the  suit  of      xaw 
the  Defendant,  Camphcll,  which  attachment,  in  favor  k  camp- 
of  Grecnicaf,  was  continued  until  and  after  the  26th  of     bell. 
June,  1797,  when  Moi*ris  and  Nicholson  assigned  and  —i.-.—*- 
transferred  to  the  Complainants  for  a  valuabic  consi- 
deration all  the  attached  property ;  whereupon  Green- 
leaf's  attachment  was  dismissed  by  consent  of  the  par- 
ities, inasmuch  as  tlie  Complainants  had,  by  the  assign- 
ment, obtained  all  the  benefit  which  they  could  have  ob* 
taincd  by  prosecuting  the  attachment  to  judgment  of 
condemnation.    They  aver,,  therefore,  that  if  the  Defen- 
dant, Campbell,  had  any  equitable  claim  to  the  pi*operty 
by  virtue  of  his  attachment,  tiie  Complainants  have  a 
prior  equitable  claim. by  virtue  of  their  prior  attach- 
ment 

But  they  aver  also  that  neirher  Morris  nor  Nicholson 
ever  had  such  an  estate  in  the  mortgaged  premises  as 
could  be  the  subject  of  an  attachment  at  law,  or  as  could 
be  condemned  at  law,  ur  as  could  be  seized  and  sold  un- 
der a  Jieri  facias  ;  and  that  the  Defendant,  Campbell, 
liad  notice  of  the  Complainant's  legal  and  equitable  ti- 
tle when  he  purcliascd  the  property^ 

That  if  Morris  and  Nicholson  had  any  equitable  in^ 
terest  therein,  it  was  subject  to  the  duty  of  dbing  jus- 
tice to  Greenleaf,  the  legal  proprietor,  by  paying  all 
they  owed  him,  before  the  trust  sis  to  them  would  be  de- 
creed to  be  performed ;  and  if  they  had  an  equity  of  re- 
demption in  the  mor^;aged  lots,  apd  if  any  thing  was 
seized,  condemned  and  sold,  under  the  said  Campbell's 
attachment,  it  could  be  only  the  right  which  Morria  and 
Nicholson  had  to  redeem  the  said  lots,  by  conveying  to 
Mr.  Law  the  balance  of  property  due  to  him#  and  by 
satisfying  all  equitable  claims  which  Greenleaf  had  up- 
on tlieni.  And  jhat  if  the  Complainants  should  be  com* 
pelled  to  convey  to  Mr.  Law  the  balance  of  property 
which  he  claims,  the  Defendant,  Campbell,  can  have 
no  right  to  the  lots  as  against  the  Complainants  until 
he  shall  have  satisfied  them  for  all  the  property  which 
they  shall  have  been  so  compelled  to  convey  to  the  De- 

VOL.  IX.  b9 
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PRATT    t'ciidanty  Law,  and  shaU  also  have  satisfied  all  equitable 
&  0TUBR8  claims  of  Greenleaf  upon  MoMs  and  Nicholson. 

i^w  The  Claimants  further  state,  that  they  have  been  in- 

k  CAMP-  formed  and  believe  that  the  attachments  of  the  Defen« 
BBLL.     dantt  Carapbelly  were  founded  upon  notes  of  Morris  and 
>->»  NicholsoUf  purchased  upon  speculation  at  market,  and 

at  a  price  far  behiw  tKeir  nominal  value;  and  they  con- 
tend that  Caropbrll  could  not^  in  equity,  recover,  even  if 
he  liad  a  prior  lieu  upon  the  lots,  more  than  the,  bona 
fde  actual  value  which  he  gave  for  tlie  notes,  with  legal 
Interest  thereon.  They  call  upon  him  to  state  what  con« 
sideration  lie  gave  for  tlie  notes ;  and  at  what  price  he 
purchased  in  the  mortgaged  lots  at  the  sale  under  the 
Ji»/a.  issued  ui>ou  the  judgmeii^  on  his  attachments. 

The  answer  of  the  Defendant,  Campbell,  disclaims  all 
benefit  and  title  under  or  by  virtue  of  the  releases  exe- 
cuted by  the  Defendant,  Law,  at  his  request;  but 
claims  to  hold  entirely  under  the  judgment  of  the  Cofirt 
of  appeals  of  Maryland  upon  his  attachments ;  and  re- 
fers to  his  bill  of  interpleader,  (as  he  terms  it)  and  the 
transcript  of  the  record  of  the  CouK  of  appeals  of  Mary- 
land exhibited  therewith ;  by  which  transcript  it  ap- 
pears that  the  attachments  were  issued  on  the  ftist  of 
.9pril,  1797,  by  virtue  of  the  act  of  assembly  of  Mary- 
land, of  1795,  c/i.  56,  entitled  **  a  supplement  to  the  actf 
entiUed  an  act  directing  the  manner  of  smng  out  attueh" 
menls  in  thi^  province  and  limiting  the  eokmt  of  them  ;" 
and  commanded'  the  sheriff  <<  to  attach,  seize,  take  and 
*f  safckeep  all  the  lands,  tenements,  goods,  chattels  and 
*f  credits,''  oT  Robert  Morris,  which  should  be  found  in 
his  bailiwick,  <^  to  the  value  of,  gs  well  the  damages 
«<  aforesaid,  as,''  &c.;  and  to  have  the  same  before  the 
judges  of  the  general  Court,  &c. ;  then  and  there  to  be 
condemned ;  according  to  the  act  of  aasembly  aforesaid, 
to  the  use  of  the  said  W.  Campbell,  unless  the  said  Ro- 
bert Morris  should  appear  and  answer  to  the  said  WiU 
liam  Campbell  in  a  plea  of  tresspass  on  tlie  case,  &c.  ac- 
cording to  law.  The  sheriff  was  also  commanded  to 
make  known  to  the  garnishees  that  Uiey  appear,  &c.  to 
show  cause  why  the  lands,  tenements,  &c.  should  not  be 
condemned,  and  execution  thereof  haft  and  made  as  in 
other  cases  of  recoveries  and  judgments  given  in  -Courts 
uf  record  according  to  the  directions  of  the  act  of  assem- 
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bljr  aforesaid^  &c..    The  like  process  wa^  issued  against     fbatt 
the  property  of  Mr.  Nicholson.  &  others 


On  the  22d  of  April,  1797,  tlie  sheriff  levied  tlicse  at- 
tachments on  part  of  the  propciiy  included  in  the  mort- 
mage  to  Law,  and  particularly  set  forth  in  the  sheriff's 
return. 

On  the  I'ctum  of  tlicse  attachments,  Morris  and  Nitrli- 
jolaon  appeared  by  attnmcy,  and  upon  argument,  the 
general  Court  quashed  the  sheriff's  return ;  wliereupoa 
Campbell  took  a  bill  of  exceptions  which  -stated  that 
the  Plaintiff,'  Campbell,  offered  in  evidence  the  deed  of 
the  ISth  of  May,  1796,  fi*om  Greenleaf^  to  Moriis  and 
Nicholson  ;  whereby  Greenleaf  conveyed  to  them  all  his 
property  in  the  dty  of  Washington,  excepting  S  squares, 
<^  and. excepting  all  such  squai-es,  lots,  lands,  and  tene- 
^^  ments,  as  were  either  conveyed  or  sold,  or  agreed  to 
^<  be  conveyed  either  by  all  or  either  of  them,  the  said 
'<  Morris,  Nicholson  and  Greenleaf,  or  any  of  .their 
«  agents  prior  to  the  10th  of  July,  1795."  That  Camp- 
bell prayed  condemnation  of  one  moiety  of  certain 
squares,  particularly  described,  as  the  property  of  Mor- 
ris, and  the  other  moiety  as  the  property  of  Mr.  Nichol- 
son. That  Morris  and  Nicholson  offered  in  evidence 
the  mortgage  to  Mr.  Law  of  the  4th  of  September,  1795, 
which  included  those  squares ;  and  that  Campbell  offer- 
ed in  evidence  one  of  the  releases  of  Mr.  Law, .  dated 
the  5th  of  October,  1797,  to  Morris,  Nicholson  and 
Greenleaf,  which  are  n^entioned  in  the  bill  of  JPratt  and 
others  v.  Law  and  Campbell,  Morris  and  Nicliolson  then 
offered  in  evidence  the  deed  of  trust  from  Morris,  Nich- 
olson and  Greenleat  i.o  the  Complainants, '  Pratt  and 
others,  of  the  26th'  of  June,  1797,  conveying  to  them  all 
the  right  and  interest  of  Morris,  Nicholson  and  Green- 
leaf in  the  city  of  Wasliington ;  and  proved  tiiat  the 
aforesaid  deed  of  release  from  Mr.  Law,  to  Morris 
Nicholson  and  Greenleaf,  wa^  lodged  by  Mr.  Law  alone, 
in  the  proper  office  to  be  rccorcJed ;  and  that  it  was  exe- 
cuted by  Mr.  Law  with  a  knowledge  of  flie  aforesaid 
deed  of  trust  to  the  Complainants,  against  their  will  and 
express  prohibition,  and  without  tlic  knowledge  or  as- 
sent of  Morris,  NiclioIsDU  and  Greenleaf,  or  either  of 
them ;  whereupon  the  general  Court  of  Maryland  was 
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rR.\Tr    of  opinion  that  neither  Morris  and  Nicholson,  nor 
&  oTU£Rs  cither  of  thcnii  had  <^  such  an  estate  in  those  sqiiaresy 
tf         «<  wJiereuf  tlie  riaintiff  cpuld  have  judgment  of  con- 
lAW      « demnation.'* 

&  CA^lP- 

WEJ.L.  Upon  this  bill  of  exceptions  the  cause  was  carried  to 
'  the  Court  of  Apiieals  of  Maryland,  who  rcvei-sed  the 
judgment  of  the  Genenil  Court  «  as  to  the  land  contained 
'*  in  the  return  of  the  sheriff  of  Prince  George's  Conn- 
ff  ty ;"  and  adjudged  <<  that  the  lands  and  tenements  so 
«<  as  aforesaid  attaclied,  that  is  to  say/'  (&c.  describing 
them)  <<  be  condemned  towards  satisfying  unto  the  said 
^<  TVilliam  CampbclU  as  well  the  said  sum  of*"  &c. 
<<  and  that  the  said  W.  Campbell  have  tliercof  execution/' 
&;c;  ^*  Whereup6n  execution  issued  from  the  Court  of  Ap- 
«<  pealSf  rctunuiblc  to  the  General  Court."  This  execu- 
tion was  a  sji^ccial  jicri  faciaSf  which  after  reciting  tlio 
attachnieutf  the  sheriff  *s  return*  the  judgment  of  tlie  Ge- 
Aei'al  Court,  the  writ  of  error,  and  the  judgment  of  the 
i'oui*t  of  Appeals,  commands  the  sheriff  of  Prince 
George's  County,  that  of  the  lands  and  tenements  at- 
tached* (describing  the  .:Kiuarcs,  &c.)  lie  cause  to  be  made 
the  damages  and  costs,  &c. 

Upon  this  execution  tlie  sheriff  sold  the  attached  prop- 
city  to  W.  CarapbcM  the  Plaintiff,  for  a  comparatively 
small  sum. 

Under  these  proceedings  the  Defendant,  Campbell,  in 
his  answer  contends  that,  by  the  laws  and  constitution 
of  Maryland,  his  title  and  interest  in  the  said  lots  Is  con- 
elusive  upon  ail  the  world,  and  that  the  judgment  of  the 
Court  of  Appeals  of  Maryland  cannot  be  opened.  .He 
admits,  howevei*,  that  he  acqnired  by  those  proceedings, 
no  more  interest  or  title  than  Morris  and  Nicholson  had 
in  the  property  at  the  time  of  the  attachment,  and  that 
Mr.  liaw's  mortgage  was  a  prior  incumbrance ;  but  de- 
nies that  there  is  any  other  lien  or  incumbrance  thereon. 
He  contends  that  be  liiis  a  right  to  redeem  the  lots  from 
that  mortgage  on  any  terms  which  should  be  agreed 
upon  between  him  and  Mr.  Law.  He  affirms  that  the 
Complainants  knew  of  his  attachment  when  they  took 
their  deed  of  assignment  of  the  proi)erty.  He  denies 
that  the  Complainants  had  any  \*aHd  attachment  prior  to 
his.    He  admits  that  Morris  and  Micholson  had  only  an 
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equitable  title  in  the  lots  at  the  time  of  his  attachment    fratt 
He  admits  that  he  knew  of  the  assignment  to  the  Com-  &  othebs 
plainauts  when  Mr.  Law  executed  his  releasey  and  at  the        v. 
time  he  purcliaucd  tlie  property  under  his  attachment.  law 

&  CAMP- 

lie  demurred  iu  so  miirh  of  the  hill  as  charged  that  bell. 
he  purchased  the  notes  of  Morris  and  Nichnlsont  (upon  , 
which  the  attachment  issued)  on  spoculation,  at  a  low 
price,  and  to  so  much  as  i-eqiiii-cd  him  to  state  what  con- 
sideration he  paid  therefor.  Tn  this  answer  the  Com* 
plainants  excepted^  becaiine  the  DefeudantXampbcllf  did 
not  answer  that  part  of  tiic  bill  to  which  he  demur- 
red. 

The  hill  otiMxo  against  Pratt  and  otlierSf  stated  tjie 
bond  of  Morris,  Nicholson  and  Greenleaf  of  the  3d 
December,  179^,  U}  convey  to  him  2,400,000  square  feet 
of  ground  in  the  City  of  Washington  ;  the  agreement  of. 
the  10th  of  March,  1795 ;  and  tiie  mortgage  of  tlie  4t]i 
of  September,  1795.  That  he  had  received  conveyances 
for  773,121^  square  feet  on  the  14th  of  March,  1796  ; 
for  1,142,068 1  s(|uare  feet  on  the  20th  July  1797  ;  and 
UiV  i2S,^£3  square  feet  by  a  subanjuent  cofive)ance, 
the  title  of  which  la^it  iDcntioiicd  quanlLfy  was  defective. 
That  Morrii,  and  Nicholson,  having  obtained  aU  the 
light,  tille,  and  interest  of  uU  the  joint  property  of  M- 
N,  6c  G,  in  the  city  of  Washiiigtoij,  in  the  ycai*  1797  bc^ 
came  insolvent,  and  coFiveyed  the  same  to  the  Defendants^ 
Pnilt  ami  ofbers^  That  neither  M.  N,  &  G.  nor  the  Dc- 
rcndaiits,  Pratt  and  ot Iters,  did  procure /roj«  the  Cmmnh^ 
sioners  of  the  Cittf  itf  Trashiughnp  a  ^ood,  clear,  and  suffi- 
cient title  to  the  pi'operty,  out  orwihichthe  CoinijlaiiLaiit, 
Law,  had  the  the  right  of  selcrtiou  ^  so  that  aUliough  he 
made  his  selection,  aiut  requested  a  conveyance  of  the  re* 
maiiiing  400,000  square  fet't,  the  Defendants  refused  to 
convey  the  same,  and  aj-c  unnble  to  comply  with  the  en* 
gagcmcnts  of  M-  N.  &  G.  wttJ  him*  Wherefore  he  pray  a 
a  decree  that  they  fihould  ]»ay  hiiu  the  original  purchase- 
money  ef  fiVC  pcucct  Pennsylvania  currency,  persquaixs 
foot  for  tho  amount  of  square  feet  unconveyed,  with  in- 
terest, fi^m  the  3d  DecemUer  179t,  by  a  certain  day  ; 
and  10  deraiilt  thereof^  that  they  should  he  foreclosed  of 
their  equity  of  redemption  ;  and  for  general  relieH 

The  joint  and  .several  answer  of  the  Defendants^  Pratt 
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PRATT    and  others,  admits  the  bond  of  Sd  December,  1794.,  tlie 
k  OTHERS  agreement  of  the  10th  of  March,  1795,  and  the  mortgage 
V.        of  the  4th  of  September,  1795,  which,  it  is  averred,  was 
LAW      executed  to  remedy  a  defect  in  a  former  mortgage  of  the 
ft  CAMP-  11th  May,  1795.  The  Defendants  also  produce  the  agree- 
BELL,     nicnt  of  the  4th  of  December,  1791^.      I'hey  admit  that 
the   Complainant,   Law,   had   received   good   titles  to 
1,915,189|  square  fe-ct  in  part  compliance  with  the  con- 
dition of  the  bond ;  and  that  the  title  to  the  128,223 
square  feet  was  defective-    They  admit  that  M.  N.  &  G. 
became  insolvent  and  conveyed  all  tlicir  interest  to  tliesc 
Defendants  as  trustees  for  certain  creditors. 

They  do  not  admit  that  cither  they,  or  M.  N.  &  G. 
woi-c  ever  bound  to  procure  a  good  title  to  all  the  pro- 
pcrtyjout  of  which  the  Complainant  had  a  ri|3;ht  to  select; 
nor  that  he  made  his  selection  within  the  time  liniitcd 
by  the  contract  of  the  10th  of  Maith,  1795  ;  nor  tha« 
they,  or  M.  N.  &  O.  ever  refused  to  convey  to  him  any 
]»ro|>erty  which  he  hud  a  right  to  demand  under  those 
agreements. 

They  say  that  they  have  been  informed  and  holicvc 
tliat  the  Complainant,  Law,  never  made  a  definite  and 
final  selection  of  lots  to  satisfy  the  condition  of  the  bond ; 
but,  without  authority  or  limitation  of  time,  assumed  the 
right  of  varying  his  choice  from  time  to  time  according 
as  circumstances  indicated  a  prospect  of  increasing  va- 
lue, and  did  not  confine  himself  to  the  pmiierty,  nor  to 
the  terms  contained  in  the  contract  of  the  lOtliof  March, 
1795.  They  admit,  however,  that  Morris  and  Nichol- 
son, as  a  matter  of  indulgence,  acquiesced  in  the  selec- 
tions thus  made,  as  far  as  they  had  the  ability  to  convey 
the  lots  so  selected. 

They  contend  that  upon  the  Complainants  having 
failed  to  make  his  seleetion  within  the  limited  time,  the 
right  to  select  ivverted  to  M.  N.  &  G.  and  that  the  Com 
plainants,  as  their  assignees,  had  a  right  to  select  and 
tender  a  conveyance  for  the  balance  remaining  uncon- 
veyed  ;  and  that  they  had  done  so,  but  the  Complainant 
refused  to  accept  the  same. 

They  contend  also  that  the  Complainant  is  not  enti- 
tled to  i*elief  in  equity,  until  he  i^hall  have  complied  with 
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bis  agreement  to  build  sertain  honses  according  to  tbe    pratt 
agreements  of  tbe  ^th  of  Deccmbery  179:1^9  and  iOth  of  &  oroBiu 
Marcby  1796  ;  and  tbey  aver  that  the  damage  tbey  bave       t. 
sustained  by  reason  of  bis  not  having  built  tlic  houscs»      I.AW 
exceeds  the  value  of  the  property  remaining  to  be  con-  &  cam^ 
veyed  to  him.  B£ll». 

Thejr  claim  the  benefit  of  bis  releases  of  certain  paints 
of  the  mortgaged  property^  dated  March  ilth^  i796-^Sep- 
4ember  4th  and  October  Bth^  1797^  copies  of  which  they 
exhibit,  and 

Tliey  deny,  in  general  terms»  that  the  mortgage  is  for- 
feitod  or  the  condition  thereof  broken. 

Afber  replication  to  this  answer,  the  Complainant,  Law, 
filed  an  amended  bill  stating  in  substance  tbe  same  uiat« 
tors  which  are  contoincd  in  his  answers  to  the  bill  of 
Pratt  and  others  against  him. 

To  this  amended  bill,  tlic  Defendants,  Pi*att  and  oth- 
ers, filed  tiieir  aiisMer  referring  to  tbe  proceedings  in 
all  the  causes  before  mentioned,  and  praying  that  the 
whole  may  be  considered  as  one  cause.  They  aver  that 
the  building  contract  constituted  a  material  part  of  tiie 
consideration  in  the  sale  of  lots  to  tlie  Complainant ; 
that  the  assignment  of  that  contract  to  the  commission- 
ers of  the  city,  by  Morris  and  Nicholson,  wa9  not  valid,, 
and  did  not  exonerate  the  Complainant  from  his  obliga- 
tion in  equity  to  perform  it.  Tbey  proceed  to  state  with 
more  minuteness  the  facts  and  transactions  stated  in  their 
original  and  amended  bills  against  Law  and  Campbell. 

They  deny  that  Morris  and  MicholsoH  could  autliorize 
the  Complainant  to  make  a  new  selection  so  as  to  em- 
barrass the  mortgaged  propcrt;-',  or  to  disable  them- 
selves from  complying  with  the  termft  of  the  mortgage, 
whereby  subsequent  incumbrancers,  whose  rights  accru- 
ed befoi*c  such  new  selection,  could  be  defeated. 

Tbev  deny  also,  that  they  aro  bound  by  any  agree- 
ments between  the  Complainant  and  M.  &  H.  of  which 
they  had  not  notice  at  tlic  time  of  the  assignment  to 
these  Defendants. 
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PRATT        The  Complainant  having  in  his  amended  bill  stated 
&  OTHERS  that  he  bad  solicited  to  have  the  residue  of  what  was  dae 
V.        to  him  conveyed  out  of  half  of  square  7^3,  square  699 f 
LAW      square  696,  square  750»  and  the  square  north  of  697,  the 
&  CAMP-  Defendants  in  their  answer  deny  his  right  to  select  eith- 
BEix#     er  of  those  squares.  .  As  to  tlie  square  743  wliich  is  the 
only  one  in  which  Morris  and  Greenleaf  ever  held  any 
definite  interest,  they  aver  that  iJl  their  interest  therein^ 
consisting  of  one  moiety  thereof  has  been  conveyed  to 
him.    That  as  to  the  square  696  and  730,  the  Complain- 
ant was  expressly  proliibited  from  selecting  them  by  the 
contract  of  the  10th  of  March,  1795  ;  and  that  neither 
of  the  squares  699,  730,  696,  and  north  of  697  are  men- 
tioned in  the  Complainant's  selection  of  December  Hh, 
1795,  nor  in  any  former  selection  pretended  to  have  been 
made  by  him  ;  that  neither  of  those  squares  ever  belong- 
ed to  M.  N.  &  G.  or  either  of  tliem,  nor  are  included  in 
the  6000  lots  liought  by  Morris  and  Greenleaf  of  the 
Commissioners,  or  have  been  apportioned  to  them  or 
either  of  them,  or  can  of  right  be  claimed  by  them,  or 
either  of  them,  under  any  contract 

To  this  answer  there  was  a  general  replication. 

The  bill  of  Pratt  and  others,  against  Duncanson  and 
Wardf  was  originally  filed  to  obtain  an  injunction  to 
prevent  Duncanson  fi*om  selling  certain  squares  wliich 
he  had  advertised  for  sale  under  a  mortgage  dated  the 
12th  of  September,  1795,  given  to  him  by  Morris,  Nich- 
olson, and  Greenleaf  to  indemnify  him  against  the  return 
of  certain  bills  of  exchange  which  he  had  drawn  for  their 
aiccommodation  for  12,000L  sterling*  7,600L  sterling,  of 
which  had  been  taken  up  by  the  Defendant,  Ward,  witli 
tlie  funds  of  Greenleaf,  and  Uie  residue  by  Greenleaf 
himself;  and  to  obtain  a  conveyance  of  those  squares  to 
tlie  Complainantir  who  were  the  assignees  of  Morris, 
Nicholson  and. GrcenleaPs  equity  of  i*cdemption.  Those 
squares  were  all  included  iu  the  prior  indrtgagc  to  Thom- 
as Law. 

After  Duncanson  and  Ward  had  filed  their  aifiswcrs. 
and  testimony  had  been  taki*n  in  the  cause,  by  whicli  it 
appeared  that  the  facts  stated  in  the  bill  were  iv\w^ 
WiLLi.iM  CAMPUEJiL  filed  a  bill  against  all  tbe  parties 
to  the  cause,  viz  :  Frail  and  others,  assignees  of  Morris. 
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Nicbolson  ailiil  GrecnIeaO  Q^ul  Duncanson  and  Ward,  in    fratt 
wdich  billf  (which  he  culls  a  bill  of  ioterpleadery)  he  &  otuers 
sets  foilh  bis  attachment  of  the  squares  included  in  the        v. 
mortgage  to  Duncanson^  the  condemnation,  thereof  by      law 
the  judgment  of  the  Court  of  Appeals  of  Maryland^  &  camp- 
(wliile  the  city  of  Washing*  ton  was  under  the  jurisdic-     bell* 
of  Maryland^)  thejierifaaas  issued  upon  that  judgment)  *— .-i^^ 
and  his  purchase  of  the  squares  at  the  slieriff's  sale ; 
whereby  he  avers  he  acquired  the  equity  of  i*edemption 
of  those  squares.    He  states  that  the  bills*  mentioned  in 
the  mortgage  had  all  been  discharged  by  Morris,  Nich- 
olson and  Greenlcaf  or  one  of  them,  or  with  their  funds, 
and  the  property  thereby  exonerated ;  and  prays  for  a 
conveyance  thereof  to  him ;  and  for  general  relief. 

The  Defendants,  Pratt  and  others^  in  their  answer, 
admit  that  they  have  hegrd  that  the  Complainant,  Camp- 
belly  claims  tlie  lots  mentioned  in  his  bill,  by  virtue  of  a 
pretended  judgment  of  condemnation  upon  cerUUn  prc^ 
tended  attachments  issued  upon  certain  pretended  claims 
against  Morris  and  Nicholson ;  {)ut  they  deny  the  validity 
of  thoseclaims  and  of  all  proceedings  tbunded  thereon ;  and 
aver  that  if  any  such  judgments  of  condemnation  have 
been  obtained,  tiiey  wcreobUined,  as  they  believe,  by  fraud 
and  imposition  practised  upon  the  Court  rendering  such 
judgments,  by  producing  to  such  Court  certain  pretend- 
ed deeds  of  i*elea9e  fraudulently  executed  by  Thomas 
liUw,  (meaning  the  releases  mentioned  in  the  bill  oi  Fratt 
and  others  v.  Law  and  Campbell.)  They  aver  that  they 
•were  not  parties  to  such  judgments,  and  can  not  be 
hound  thereby.  That  the  pi*oceedings  exhibited-  by 
the  Complainant  appear  to  be  proceedings  at  law^  and 
not  in  equity  ;\and  therefore,  that  if  the  Complainant 
has  any  title  under  those  proceedings,  it  must  be  a  title 
iit  laWf  and  liis  remedy  is  at  law  and  not  in  equity^ 
and  that  no  proceeding  by  these  Defendants  against 
Duncanson  and  Ward  in  equity,  can  injury  the  Com- 
plainant's title  at  law,  if  any  he  has.  They  tli<Hforc 
deny  his  right  to  relief  in  equity,  and  contend  tlia|  the 
Court,  as  a  Court  of  equity,  has  not  jurisdiction  iii  the 
rase  stated  by  the  Complainant  in  his  bill.  They  do 
not  admit  (hat  any  valid  atlarhment  was  laid  on  the 
]»roperty  .befDrc  the  assigninent  from  M.  N.  &  G.  to 
them.  They  aver  tliat  on  the  day  before  the  date  of 
Campbell's  attachment,  Greenleaf,  being  a  large  ci^di. 

YUL.  IX.  6^ 
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PRATT    tor  of  Morris  and  Nicholson,  caused  attachments  in  his 
&  OTHKK8  name,  but  for. the  use  of  these  Defendants^  to  be  laid  on 
r,        the  same  property ;  which  attac*hmcnts  remained  in  full 
I.AW      force  (if  the  property  was  liable  to  attachment  for  the 
k  CAMP-  debts  of  Morris  and  Nicholstm)  until  and  after  their  as- 
BEij;..     sijs^ment  of  their  interest  therein  to  these  DefendantSf 
->  when  they,  having  by  the  assignment  obtained  all  the 

benefit  which  they  could  have  obtained  by  pri>secuting 
the  attachments  to  judgment  of  condemnation  and  sale^p 
ca^iscd  the  attachments  to  be  dismissed.  And  therefore 
that  if  Campbell  could  claim  any  title  in  equity  under 
his  attachhit*nts,'  tiiesc  Defendants  have  a  prior  claim  in 
equity  by  vli*tue  of  tbeir  prior  attachmentS|  and  the  as- 
sigsniient  fi*om  M^irris,  Nicholson  &  Greenleaf.  They 
deny  tliat  the  legal  title  was  ever  in  Morris  and  Nichol- 
son, or  cither  of  them,  but  was  in  Orceuleaf  alone,  until 
conveyed  to  Thomas  Law  by  the  mortgage  of  the  4th  of 
September,  1795,  in  whom  it  remained  until  his  releases 
of  the  4tli  of  September,  and  5th  of  October,  1797,  which 
releases,  if  valid*  enured  to  the  benefit  of  these  Defen- 
dants. 

As  to  certain  squares  contained  In  the  luortgage  to 
Duncanson,  viz.  the  square  cast  of  5l«6,  the  square  east 
df  547,  the  squares  549  and  590,  the  S(|uare  east  of 
596,  and  the  square  597,  they  aver  that  long  before 
Campbeirs  pretended  attadmncnt,  viz.  on  the  tiOth  of 
June,  1796,  Morris  and  Nicholson  conveyed  to  the  said 
Grecnieaf  all  their  interest  tlie^ein  for  a  valuable  con- 
sideration, since  which  time  M.  Ac  N.  hi«v&  never  had 
any  interest  tlierein. 

They  aver  t!iat  the  Complainant,  had  notice  of  all 
tliiese  facts  at  the  time  of  his  purchase  at  the  sheriff's 
sale  under  his  attachment. 

They  contend  also  that  if  the  Complainant  could,  by 
any  process  at  law,  attach  the  ^uity  of  redemption,  yet 
he  can  have  no  remedy  In  equity,  unless  he  has  ofii^red 
and  can  show  himself  able  to  redeem  tiie  property  by  a 
compliance  with  the  contritct  between  Law  and  M. 
N.  &  G.  which  he  has  not  done. 

They  say  they  have  heanl,  and  believe  that  tlie  Com« 
plainanl's  pretended  attachments  were  founded  on  notes 
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of  M.  &  N.  purchased  in  market  at  a  great  discount  as     fbatt 
an  object  of  speculation,  witli  a  view  lo  take  the  chance  &  others 
of  such  an  attachment ;  and  tliey  are  advised  that  if  the        v. 
Complainant  should  in  equity  have  a  prior  lien  on  the      xaw 
property,  he  could  not  claim,  in  equity,  (as  against  the^se  &  camf- 
Defcndants  who  arc  bova  Jide  creditors  of  Morris  and     beul. 

Nicholson,  and  purcliasers  of  their  equity  ofi^demption — — 

for  a  vali^ible  consideration,  arid  who  are  s^^king  for 
satisfaction  out  of  the  same  fund)  more  than  the  amount 
of  money  actually  paid  by  the  Complainant,  for  tlic 
said  notes  and  bills,  with  lawful  interest  tliereon. 

One  of  tlie  DefendantSc  John  Miller,  junior,  assignee 
of  Greenleaf,  under  the  Bankrupt  law  of  the  United 
States,  answering  separately,  for  himseir,  statesthatthc 
bills  for  /12,000  sterling,  in  the  bill  mentioned  wei*e  sold 
and  the  proceeds  thereof  equally  divided  between  Mor- 
ris, Nicholson  and  Greenh  af,  each  of  whom  Mere  bound 
in  equity,  as  well  as  by  agreement  to  take  mi  one  third 
of  the  amount,  if  they  should  come  back  protested. 
That  th<y  did  come  back  protested^  that  Morris  and 
Kicholson  wholly  failed  to  take  up  any  part  the  of, 
but  the  whole  wsis  paid  by  Greenleaf  with  his  own  se- 
parate funds,  and  that  Morris  and  Nicholson  are  still 
indebted  to  him  for  two  thii*ds  of  the  amount  of  tho 
112,000  sterling,  with  interest,  charges,  damages  and 
costs  of  protest,  and  were  also  otIierwJse  largely  in- 
debted to  him  at  the  time  of  the  attachment  That  up- 
on taking  up  tho  bills,  Greenleaf  informed  Duncanson 
thereof  and  forbade  him  to  release  the  mortgage,  on  his 
intimating  a  design  so  to  do,  and  requested  liim  to  rc- 
tairr  the  same  as  a  security  to  him,  (Greenleaf)  for  the 
two  thirds  of  the  amount  of  the  said  hills,  which  Dun- 
canson agi*eed  to  do ;  and  thereby  became  in  equity  a 
trustee  of  the  mortgage  for  tho  benefit  of  Greenle'-fj 
and  this  Defendant  as  his  assignee  claims  a  right  to 
stand  on  the  same  equitable  grimnd  as  Duncanson  would 
have  stood  upon  if  the  bills  had  not  been  taken  up,  so 
far  as  respects  two  thinis  of  the  amount  of  the  bills, 
with  damages,  kc;  and  therefore  to  have  a  prior  equity 
to  timt  of  the  Complainant,  if  any  he  has. 

Thei'c  was  evidence  tending  to  show  that  Mr.  Law 
made  a  selection  of  squares  witiiin  the  time  stipulated. 
And  that  tho  public  property  in  tnose  squai*es,  which 
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PRATT     Morris  and  Grecnicaf  had  contracted  to  purchase  of  the 
&  OTHERS  commissioners,  was  more  tlian  sufficient  to  satisfy  Mr. 
v^         Law's  contract    That  the  commissioners  had  convened 
XAW      to.  him  about  SfOOQ^OOO  of  square  feet ;  and  that  it  was 
&  OAMP-  ph>bableihey  would  have  conveyed  the  reniaining400,00O 
BBXL.     aquare  feet,  also  at  the  same  timet  if  Mr.  Law  would  Iih\  c 
^.^1^..-^.  taken  tbem  out  of  the  squares  contained  in  his  first  se- 
lection. No  tender  ho  weverM'as  madctoliimof  thebalance 
out  of  those  squareSf  and  there  was  evidence  that  Mor- 
ris, Nicholson  and  Greenlcaf,  had  acquiesced  in  Mr* 
Law's  claim  to  have  part  of  tht  property  which  Green - 
leaf  had  contracted  to  pui'chaso  of  Mr.  Carroll,  altliougli 
neither  Greehleaf  nor  Morris  and  Grecnleafy.cver  had 
any  any  rigid  of  selectuni  in  that  property.    There  was 
also  evidence  tnat  it  was  the  universal  practice  of  the 
commissioners,  in  selling  lots,  to  charge  each  lot  with 
its  proportion  of  the  alley  laid  out  for  the  genei:al  bene- 
fit of  the  lots  in  the  squares ;  and  that  such  practice 
)iad  been  universally  acquiesced  in. 

With  regard  to  the  opinion  of  the  Court  of  A]>pcals 
of  Maryland,  upon  the  subject  of  Campbell's  attach- 
ment, tliere  was  evidence  that  the  counsel  for  Morris 
and  Nicholson  had  written  a  letter  to  judge  Runisry,  the 
chief  judge  of  the  Court  of  Apiieals  of  Maryland,  re- 
questing to  know  the  extent  and  ground  of  the  opinion 
of  the  Court  upon  which  the  judgment  was  rendci^ed  ; 
and  received  from  him  the  following  answer : 

**  The  Court  of  Appeals  signed  a  regular  judgment 
<<  under  their  hands.  It  does  not  contain  the  point  up- 
<^  on  which  they  gave  it  ;lnit  my  brethren  thought  the  cove- 
<^  nantfttr  a  quiet  enjoyment*  was  a  lease  fm-  ycarSf  which 
<<  was  an  interest  subject  to  attachmentt  am  tlds  inflvenced 
<*  their  judgment  and  they  gave  it  accordingly.  The  opi- 
<*  nion,  (whether  a  fee  simple,  or  an  estate  for  years) 
*^  will  not  alter  tlio  nature  of  the  judgment,  which,  in 
*f  my  opinion,  will  be  only  of  such  interest  as  the  party 
<<had  in  the  estate,  and,  if  tried  in  ejectment,  can  only 
"  operate  so  far.  I  own,  privately  I  wis  of  opinion 
<<  that  an  attachment  ought  to  lie  agaifist  a  mortgagoi*'^ 
«<  interest,  because  he  is  considered,  in  chancery,  as  the 

•  The  morlgnge  from  ^foiTiw,  Nicholson  «nfl  GivcnlrJif  to  Mr.  IjH*r, 
cnntumed  a  covenant  thnt  they  fhould  quietly  enjoy  tho  moi tgMgecI  properl}> 
until  the  couditioQ  of  the  moi'tgngr  shmilU  be  brukViu 
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'^  owner ;  liecanse  I  would  not  aend  a  man  to  chancery    fbatt 
<^  in  so  plain  a  case  where  there  ought  to  have  been  &  others 
*^  conformity  in  law ;  and  because  all  men  would  secure        v. 
« theroselyes  under  this  artifice.    This  also  was  agre-      i^w 
<^  able  to  the  practice  of  the  city  of  Londoni  where  an  &  camf- 
<^  equitable  interest  is  attachable.    Bui  on  tlds  the  judges     bb£l. 
<«  gave  no  optntoit.  Sufficient  to  them  was  it,  that  in  their  -^-.— — 
«  opinion  any  interest  was   attachable^  aiul  upon  eject* 
«  ment  this  would  have  been  disclosed. 

ff  In  conformity  to  my  opinion  I  pointed  out  a  case  or 
^^twOf  that  was  in  my  common  place  book,  to  Mr. 
*^  Shaaffy  that  indicated  an  equitable  interest  attachable. 

<^  But  this  was  done  as  an  individual,  not  as  a  judge; 
<<buff  being  at  the  time  of  judgment,  he  might  have 
'^  mistaken.  At  the  same  time  I  remarked,  and  do  so 
«  now,  that  the  distresses  of  my  family  and  my  own 
*f  state  of  health,  were  such  that  I  could  not  be  so  much 
^<  master  of  the  subject  as  I  wished. 

<<  You  were  wrong  in  delaying  opening  the  points  so 
^<  long,  in*  which  you  obliged  the  Court  to  give  a  jiidg- 
**  ment  so  late  in  the  cause.  And  wherein  is  their  judg- 
^^'ment,  (hastily  obtained)  better  than  that  p{  other 
^f  Couils  )  It  quite  destroys  the  use  of  a  Court  of  the 
f*  last  resort 

«f  I  have  opposed,  I  shall  hereafter  oppose,  this  prac- 
<<  tice  totis  virUmSf  ergo  caveto. 

^<  There  is  no  impro|)riety  in  asking  the  Courts  opi- 
<f  nion ;  they  always  wish  their  sentiments  to  be  known ; 
<<  and  will,  I  hope,  in  a  land 'of  law  and  liberty,  always 
<<  be  willing  to  disclose  them  when  required. 


«« 1  am,  Sec. 
«  ist  March,  ISOl.** 


These  causes  having  been  heard  together  as  one 
cause,  the  Court  .below  decreed  as  follows : 

In  the  case  of  Pratt  and  others  v.  Laiv  and  CampbeUp 
^  That  tfie  Complainants*  bill  he  dismissed.^* 
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FBATT        In  the  case  of  Law  v.  Pratt  and  others,  that  the  De- 
ft OTUERS  fendants  should  pay  to  the  Complainant  on  or  before 
V.         the  Ist  of  April,  ISli*,  £25,852  SS,  bring  the  original 
LAW      p'irchase  money  for  the  part  n(»t  conveyed,  witli  inter- 
&  CABfP-  est  from  tlie  3d  of  December,  1794^  and  in  default  tlicre- 
BELL.     of,  that  the  mortgaged  propei*ty  sliauld  be  sold  to  raise 
— — —  the  same,  &c. 

In  the  case  of  Pratt  and  oUitra  v.  Dvncanson  and  Ward, 
no  decree  appears  to  have  been  made. 

In  tlie  case  of  Campbell  v.  Pralt  and  others,  Cassign- 
ees  of  Morris f  J^iclioUon  and  Oreeideaf,J  and  Duncanson 
and  Ward,  the  Defendants,  Duncansim  and  Ward,  ne- 
ver answered  the 'bill,  nor  was  it  taken  for  confessed 
against  them,  nor  was  the  bill  dismissed  or  abated  as  to 
them,  but  the  Court  below  decired  <«  that  the  Defen- 
dants," Pratt  and  others,  **  and  William  M.  Duncanson, 
«  and  Samuel  Ward,  release,  convey  and  transfer  to  the 
<<  Complainant^  William  Campbell,  all  their  interest 
'<  and  estate  in  the  squares  and  lots  of  land  sold  under 
<<the  Com[>lainant*s  attachment,  as  mentioned  and  set 
'« forth  in  his  bill ;  and  that  the  said  Complainant,  his 
<<  heirs  and  assigns,  be  forever  qiiteted,  in  the  title,  pos- 
<^ session,  and  enjoyment  of  said  squares  and  lots, 
<<  against  all  the  claims,  interest  and  estate  of  the  said 
«f  Defendants." 

From  these  decrees,  Pratt  and  others  appealed  to  tliis 
Court 

The  cases  were  argued  at  great  len^i  by  Jokes  and 
P.  B.  KrT,  for  the  JppellantSf  and  h^  J.  Law,  f .  S. 
Kbt  and  Pinki^et,  for  the  JppeUees,  Law  and  Camp- 
bell. 

In  the  case  o[Jmw  v.  Pratt  and  oiJierSf  fhe  argument 
turned  almost  entirely  upon  questions  of  fact 

In  the  cases  of  Pratt  and  otiurs  v.  Law  and  Campftdt, 
and  Campbell  v.  Pratt  and  others,  and  Ward  and  Duncan- 
son,  the  following  questions  were  made : 

1.  Whetlier  Campbell,  by  the  judgment  of  condemna- 
tidn^  in  the  Court  of  Appeals  of  Maryland,  smd  the  pro- 
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ceedings  andor  it,  acquircfd  Morris  and  Nicholaon's  equi-    fratt 
tj  of  I'edeinptioti  in  tiie  squares  attached  ?  &  othehs 

V. 

%  Whether  J.  Miller,  the  assignee  of  Oreenleaf^  had      i<aw 
a  ]irio^  equitable  lien  upon  the  squares  mortgaged  to  Dun-  &  CAiip- 
canson,  to  the  extent  of  the  two  thirds  of  the  amount  of    bezx*. 
the  bills  of  exchange  secured  by  that  mortgage  ?  — .— 

8.  Whether  Campbell  was  bound  to  disclose  the  con- 
sideration he  gave  for  Morris  and  Nicholson's  notes^ 
upon  which  he  obtained  the  attachments  ? 

P.  B.  Key,  for  the  JlppdlatUSf  contended, 

1.  As  to  the  first  point,  that  notliing  was  condemned 
nnder  those  attachments,  but  the  legal  estate  of  Morris 
and  Nicholson,  if  tliey  had  any. 

An  equitable  estate  is  not  liable  to  attachment  or  exe- 
cution under  the  laws  of  Maryland. 

The  judgment  of  the  Court  of  Appeals  of  Maryland, 
in  this  case,  dues  not  (uirport  to  condemn  the  equity  of 
redemption,  nor  to  designate  what  interest  in  the  land 
Morris  and  Nicholson  had. 

It  appears,  by  the  letter  from  Judge  Rumsey,  the 
Chief  Judge  of  that  Court,  tiiat  the  majority  of  the 
Court  was  of  opinion  tliat  the  covenant  in  the  mortgage 
to  Mr.  Law,  that  Morris,  Nicholson  and  Greenlcaf 
should  quietly  enjoy  tlie  land  until  default  made,  gave 
them  a  legal  estate,  iri  the  nature  of  an  estate  for  years^ 
which  was  liable  to  condemnation  ;  and  that  the  Court 
intended  to  condemn  nothing  more  fhan  the  legal  estate, 
whatever  it  might  be,  which  Morris  and  Nicholson  had 
in  the  land  at  the  time  of  the  attachment.  That  it  was 
the  legalf  and  not  the'  equitable  estate,  which  they  con- 
sidered liable  to  condemnation,  appears  from  the  lan- 
guage of  the  judge.  ««  But  m  thi^*  says  he,  (meaning, 
on  the  question  whether  an  attachment  ought  to  bo 
against  a  mortgagor's  interest)  "  tlie  Judges  gave  no  opU 
<<  nion.  Sufficient  to  them  was  it,  that,  m  their  opinion^ 
^f  any  interest  was  attachable,  and  upon-  ejectmentf  this 
«  would  have  been  disclosed  J*  Now  no  interest  could,  in 
Maryland,  have  been  maintained  upon  ejectment,  but  h' 
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PKAiT    <<  (he  estate,  whi>  made  the  ineambrance,  or  his  heir,  he 
Sc  OTHERS  <<  shall  be  flowed  the  whole  that  is  due  upon  if 

'^* 

LAW  Morris  and  Nicholson,  it  is  true  could  not  set  up  this 

&  CAMr-  defence ;  but  we,  who  are  their  bona  fide  creditors,  and 
BBUi.     assignees  of  their  equity  of  redemption  for  a  valuable 
««._.a...i.  consideration,  have  aright^to  redeem  CampbeU*s  incum- 
brance by  paying  him  his  purchase  money  and  interest. 

F.  S.  Ket,  for  Campbell,  relinquished  the  claim  as  to 
the  ten  squares,  conveyed  to  Greenleaf,  and  the  four 
squar^  assigned  to  Ashley* 

As  to  Miller *s  claim  to  a  lien  in  consequence  of  Green- 
leaTs  payment  of  the  bills,  he  contended  that  no  such 
lien  was  thereby  created,  or  could  be  created,  without 
an  actual  assignment  of  the  mortgage.  The  condition 
of  the  mortgage  was.  that  Morris,  Nicholson  and  Green- 
leaf,  or  one  of  them,  should  take  up  the  bills.  One  of 
them  did  take  up  the.  bills  and  thereby  the  mortgage 
was  discharged.  The  lien  no  longer  existed,  and  the 
property  reverted  to  Morris  and  Nicholson. 

As  to  the  claim  that  Campbell  should  De  compelled  to 
take  only  what  l\e  gave  for  the  notes,  he  contended  that 
the  judgment  of  the  Court  of  Appeals  had  ascertained 
the  amocnt  of  this  debt,  and  that  the  jndgm^t  could  not 
now  he  opened. 

As  to  the  question  whether  an  equitable  interest  could 
be  attached,  he  relied  upon  the  judgment  of  the  Court  of 
Appeals  as  conclusive. 

As  to  the  prior  attachment  by  Greenleaf,  for  tne  use 
of  Pratt  and  others,  he  contended  that  it  created  no  lien 
in  as  much  as  it  was  not  prosecuted  to  judgment  That 
the  itttachment  and  tlie  ^eed  of  assignmevi  could  not  be 
connected  together  so  as  to  preserve  tlie  inchoate  lien 
which  was  commenced  by  the  attachment. 

PiHKiniT,  m  the  same  side* 

Campbell  contends,  not  only  that  Ite  has  aft  eqtdtahUf 
but  A  kgid  title.  His  4rfAachment  gave  him  a  Ugal  HUe^ 
to  an  equiiakk  tkmg.    If  it  did  not,  it  gave  him  no  iltle. 
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Upon  the  great  principles  of  ja8tice,'real  propertj  ift  as    fbatt 
much  liable  for  a  man's  debts,  as  personal,     t'ses  were  &  otheei 
never  extended  in  l^ngland   until  the  statute  of  H.  8.        v. 
And  the  Courts  always  refused  to  extend  trusts  until  the      j^w 
statute  of  frauds  authorized  them  so  to  do.    Nor  could  &  camf* 
aa  equi^  of  rede6iption  be  affected  oi  law.  bexl. 

But  this  question  heco  turns  wholly  upon  the  local  law 
of  Miiryiandy  and  the  construction  of  the  statute -under 
which  these  attachments  were  issued.  It  is  the  act  of 
1795.  cK  56,  which  authorizes  a  justice  of  peace,  &c.  to 
issue  his  warrant  to  the  clerk  of  the  Court  requiring 
him  to  issue  an  attachment  «  against  Hit  lands,  tenements, 
goods,  chattels  and  credits''  of  the  debtor. 

The  single  question  is,  whether  these  were  the  lands 
of  Morris  and  Nicholson  at  the  time  of  the  attachment 

From  the  time  of  the  colonization  of  Maryland,  its 
jurisprudence  has  been  divided  between  Courts  of  Law, 
and  Courts  of  Chancery.  If  the  statute  speaks  the  lan- 
gtiage  of  the  Courts  of  Chancery,  as  well  as  of  law,  the 
case  is  clear.  In  Chancery,  the  mortgi^r,  and  not  tho 
mortgagee,  is  owner  of  the  landc  The  equity  of  redemp- 
tion descends .  to  tho  heir;  the  testator  may  devise  it; 
his  wife  is  entitled  to  dower ;  the  husband  is  tenent  by 
courtesy ;  in  short,  the  mortgagor  is  owner  of  the  land, 
as* against  all  the  world  except  the  moi^gagee.  Tho 
legieflat^ure,  by  its  acts,  speaks  to  the  whole  jurispru- 
denoe  of  the  state,  not  to  one  branch  only. 

A  trust  estate  was  liable  to  execution  and  attachment 
long  before.  Why  should  not  an  equity  of  redemption 
be  equally  liable?  The  act  expi*essly  makes  creditSf  lia- 
ble to  attadiment,  which  was  as  contrary  to  the  course 
of  the  common  law  as  to  subicct  equitable  interests  in 
land  to  condemnation. 

Lord  Mans6eld,  in  a  case  in  Douglasses  reports 
fDovg.  6iO,J  says,  it  is  an  afiVont  to  common  sense  to 
say  that  the  mortgagor  is  not  the  roal  owner.  The 
equity  of  redemption  is  thp  substantial  ownership  in 
the  view  of  all  the  world. 

The  act  of  Maryland  in  1810,  applies  to  executions 
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PRATT    only*  and  riot  to  attachments^  upon  equitable  interests  in 
&  0THBE8  lands.    Tbo  iogtslatare  supposed  tlie  case  of  'oUaeh- 
V.         menii  already  provided  for. 

JJLn 

&  CAMP-      T%c  act  ori794,  only  shows  tbatthel^^ature  thought 
BEja«.     equitable  interf st  in  lands  ought  to  te  as  much  li^le 
f       I  for  debtA.  as  legal  interests. 

They  als^  thought  it  expedient  to  give  the  purchaser 
of  an  equitable  interest  under  the  decree  of  the  Courts 
all  the  remedies  legal  as  well  as  equitable  whicli  tha 
debtor  formerly  hiUi. 

The  case  of  Waters  v^  StttvarU  (i  Caint^s  Cam  in  Br* 
TOTt  47)  Is  precisely  analagous  to  this.  The  statute  of 
New  fork^  upon  which  that  case  arose^  subjected  to 
exix:ution«  <<  faMs,  tenements  and  real  estate  f*  under 
which  expressions,  it  was  decided  that  an  equity  of  re- 
demption, of  a  moi*tgage  in  fee^  was  liable  to  b^  sold  by. 
virtue  of  k  fieri  Jadas. 

It  is  said  iiowever  that  the  Court  of  Appeals  in  Mar 
rylancl  was  ot  opinion  that  the  covenant  for  quiet  enjoy- 
ment was  equivalent  to  aleane  for  years,  which  is  a  le- 
gal estate,  and  that  they  did  not  inean  to  condemn  any 
thing  moi«  than  that  legal  interest!  But  that  covenant 
created  no  legal  estnte.  No  specific  term  was  mention- 
ed during  which  Morris  and  Nicholson  should  hold  it. 
It  was  not  an  estate  for  years  If  any  thing  was  con- 
demned by  the  judgment  of  the  Court  of  Appeals,  it 
must  have  been  the  equity  of  reilcmption  ;  for  that  was 
the  only  interest  in  Morris  and  Nicholson  at  the  time  of 
tlic  attachment  Tc  that  equity  of  redemption^  Camp- 
bell acquired  a  legal  right. 

But  it  is  said  that  Campbell  purchased  the  notes  of 
Morris  and  Nicholson  at  a  discount,  and  ought  to  be 
permitted  to  enforce  bis  lien  only  to  the  extent  of  his 
purchase  money  and  interest  There  is  no  evidence  of 
the  fact;  but  if  there  was,  yet  if  lie  was  guilty  of  no 
fraud,  he  became  the  creditor  of  Morris  and  Nicholson^ 
to  the  full  amount  of  the  notes  f  he  waa  pari  ^irlu  with 
the  other  creditors,  and  he  who  got  tlie  first  attachment 
was  in  the  best  situation.  Campbell  obtained  the  first 
effective  lien.    That  of  Oreenlcaf  was  only  incipient 
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It  was  abandmed  before  it  was  complete.    The  assign-  Matt 
inent  cannot  be  connected  with  it.    The  claim  under  the  &  others 

attai:hroet)t  is  a  clai^n  in  the  post ;  that  under  the  assign-  Vp 

meiit  is  a  claim  in  the  per.    No  two  claims  .can  be  more  law 

distinct.    I1iey  caimot  be  amalgamated^  nor  is  the  lat-  &  camp- 

tcr  a  continuation  of  the  former.    The  deed  does  not  beuu 

purport  to  be  a  continuation  of  tlie  lien;  nor  could   it  .■ 
transfer  wliat  Morris  and  Nicholson  did  not  possess^ 
Mn  dat  qui  non  habet. 

But  it  has  been  objected  that  the*^ judgment  cannot  be 
executed  by  2l fieri  facias^  which  is  applicable  only  to 
legal  estates  in  possession.  But  iftlie  condemnation  of 
an  equity  of  redemption  is  sanctioned  by  the  act»  the 
sale  of  that  equity  under  a  fitn  facias  is  equally  sanc- 
tioned. The  one  is  a  necessary  consequence  of  the  oth- 
er. An  execution  is  as  natural  to  a  decree  in  equity  as 
to  a  judgment  at  law.  In  both  cases  the  thing  is  to  be 
taken  to  satisfy  the  debt 

This  is  no  longer  a  mere  equitable  lien.  It  is  a  right 
of  property,  derived  fi*cm  the  attachment,  the  judgment^ 
the  execution,  the  sale,  and  the  purcl^ase,  which  it  may 
be  necessary  for  a  Court  of  equity  to  effectuate;  but 
the  right  is  a  legal  right. 

This  was  a  proceeding  in  renh  and  the  judgment  of 
the  Court  of  Appeals  of  Mainland,  is  conclusive  against 
all  the  world. 

As  to  the  rule  cited  from,  Maxims  in  Equity,  p.  9,  ahd 
found  also  in  1  Vem.  479,  that  <*  a  stranger  who  buys 
<^  in  a  prior  inrumbram.e  shall  be  allowed  only  what  he 
^<  really  paid,  as  against  other  incumbrancers  ;"  its  au- 
thority is  dou|)tful.  It  is  questioned  by  two  cases;  pne 
in  SaUcicldf  cited  in  the  margin ;  and  the  other  in  2  ^ik. 
54,  Mullet  V.  Park.  And  the  doctrine  applies  only  to 
agents,  trusted,  heirs  at  law,  or  executors. 

CampbelPs  inclimbrance  was  a  legal  one.    He  had  a 
atttte  title. 

P.  B.  1K.ET,  ifi  reply. 

There  cannot  be  a  legal  tiUe  to  an  (quilaUe  thing.    It 
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FRATt    is  a  solecism.    No  legal  right  can  exist  without  a  legal 
k  OTHERS  ivmedy.    It  is  true  there  may  be  tenant  by  codrtcsy  in 

V. 

I.AW 

&  CAMF- 

B£LL. 


an  equity  of  redemption ;  but  lie  has  no  legal  estate. 
He  has  a  jnst  title,  but  it  is  an  equitable  title.  His  re- 
medy is  in  equity,  and  not  sxt  law.  A  trust  estate  may 
be  sold  under  k  fieri  fadas^  because  such  a  proceeding  is 
-expressly  authorized  by  the  statute  of  frauds.  The 
general  rule  is  that  equitable  rights  must  be  enforced  by 
equitable  meatiSf  and.  legal  rights  by  legal  means. 

The  case  in  New  York  was.  decided  upon  the  statute 
of  that  state,  and  a  long  previous  practice  under  the  sta- 
tute of  6  C.  2,  c  7. 

The  judgment  of  tiie  Court  of  Appeals  of  Maryland,^ 
does  not  -purport  to  decide  what  sort  of  a  title  Morris 
and  Nicholson  had  in  the  property  attached.  It  was 
sufficient  for  them  thai  Morris  and  Nicholson  were  in 
posseasion.  They  considered  that  possession  under  a 
covenant  for  quiet  enjoyment,  as  a  legal  eatate ;  and  that 
gave  judgment  of  condemnation  in  order  that  Campbell 
might  make  out  his  title  in  ejedmenL  So  says  the  Chief 
Judge  of  that  Court  in  his  letter,  and  that  opinion  is 
petfectly  consistent  with  the  tbrvns  of  the  judgment.  No 
inference  can  be  drawn,  from  the  judgment,  that  t|ie 
Court  was  of  opinion  that  an  equity  of  redempttoYi  was 
subject  to  attachment ;  and  the  judge  affirms  that  on 
that  point  the  Court  gave  no  opinion.  The  point  is' 
therefore  entirely  6pen  tor  discussion.  No  case  has 
been  produced  from  (Maryland  in  which  an  equity  of  re- 
demption has  been  sold  under  vl  fieri  facias  or  attachment 
The  want  of  such  a  case  is  strong  evidciire  of  the  uni- 
versal opinion  of  the  Courts  of  judicature  in  ^fary'-md 
upon  that  point ;  and  the  statutes  of  1791,  c.  60,  and 
1810,  c.  160,  seem  conclusively  to  dhow  what  was- the 
opinion  of  the  legislature. 

.^arcAll.  JouNsoN,  J.  delivered  the  opinion  of  the 
Court  as  follows: 

In  order  to  present  ^  distinct  view  of  the  numerous 
questions  which  arise  out  of  this  intricate  and  volumi- 
nous case,  we  will  pursue  them  tlirough  a  history  of  the 
transactions  in  which  they  originated,  and  consider 
them  in  order  as  thoy  oieu!*. 
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It  is  wdl  known  that  at  the  founding  of  this  city*  the    nuT v 
propiietors  of  the  soil  gratuituouslj^  relinquished  a  pro-  &  othioui 
portion  of  their  pi*operty  -to  commissioners  appointed  to 
receive  iL 

Morris^  Nicholson  and  Greenleaf  purchased  ciiy 
lands  to  the  amount  of  fifty  millions  of  square  feet»  to 
which  quantitj  they  wet*e  entitled  on  the  3d  of  Decem- 
ber»  179^.  '  Of  this  quantity^  6,000  lots  were  purchased 
from  the  commissioners ;  ^M  lots  of  Daniel  Carroll,  and 
the  residue  of  other  persons  nut  necessary  to  be  speciiied 
in  this  case. 

In  the  agreement  with  the  commissioners  tbey  stipu- 
late  to  chuse  the  lots  by  squares ;  to  build  twenty  houses 
per  annum  for  seven  years ;  and  until  the  year  1796^ 
not  to  sell  without  the  buikiing  stipulation* 

In  the  agreement  with  Carroll,  the  division  was  to 
take  place  by  lots  i  not  by  seiecttoftf  but  aUematdji  in  or- 
der ^  and  a  variety  i>f  buiidirig  and  otiier  sf  ipulatrons 
were  entcrect  into,  which  nut  being  complied  wmfl.  Car- 
roll re-ehtcied  on  his  land»  and  the  contract  was  finally 
abandoned. 

On  the  Sd  of  December,  1794,  Law  entered  into  a 
contract  with  Morris,  Nicholson  and  Gn*enleaf  for  the 
purchase  of  2,400,000  square  feet  of  city  land  at  the 
pate  of  five  pence,  Pennsylvania  currency,  per  foot,  fop 
which  Law  paid  them  Li»0.000,  and  took  their  bond  to 
convey  him  that  quantity  of  land,  in  the  penalty  of 
1.100,000. 

To  secure  thib  bond  the  mortage  was  given  which  is 
the  principal  subject  of  these  suits. 

On  the  ISth  of  May,  1796,  Greenleaf  conveyed  all 
his  e-state  and  interest  in  the  Washington  lands  to  Morris 
and  Nichcdson,  who  on  the  26th  of  Jum*,  1797,  executed 
an  assignment  of  all  their  interest  to  these  Com|dainants, . 
(Pratt  and  others).  Greenleaf  afterwards  becoming 
bankrupt,  John  Miller,  one  of  these  Complainants,  was 
made  liis  assignee 

In  the  several* bills  and  answers  rclaUveto  these  trans* 
actions,  there  arie  various  contradictory  assertions  on 
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FRATT    the  subject  of  fraud  ;  but  as  tbere  is  no  evidence  to  sns- 
&  OTH2B9  tain  anj  charge  of  that  kind^  and  all  the  various  writ- 
V.        ings  executed .  between  the  pai'tics  appear  fair,  unim- 
-Lkvr      peached  and  reconcilable,  we  shall  wholly  reject  the  con- 
&  CAMP-  sideration'ofthat  subject,  and  dispose  of  the  case  upon 
BEiJ^     the  unequivocal  meaning  of  the  contracts  of  the  parties, 
— '— — —  iuid  their  various  acts  wiiich  have  relation  to  the  execu- 
tion of  those  contracts. 

By  the  bond  to  make  titles,  dated  Dec.  3, 1 794f,  Mor« 
ris,  Nicholson  and  Greenlsaf,  are  simply  bound  to  make 
titles  to  Law,  for  the  specified  quantity  of  land  in  the 
city  of  Wtohlngton,  leaving  the  situation  of  it,  and  the 
mode  of  selection  entirely  undefined,  and  of  course  re- 
taining it  to  themselves.  ' 

On  the  day  following,  the  same  parties  entered  into 
articles  of  agi*eenieot,  having  relation  to  otijects  which 
appear  not  to  have  entered  into  tlieir  contemplation 
origtnidly^  a;nd  which^on  the  face  of  them,  bear  tlie  ap« 
pearafice  of  perfect  reciprocity*  An  option  is  given  to 
Law  to  decline  his  {mrchase  in  eighteen  months,  and 
Law  stipulates  that  if  he  siiould  not  then  decline  it,  he 
shall  be  bound  to  improve  every  third  lot  pursuant  to 
the  original  contract  of  Morris  and  Oreeiileaf  with  the 
comntiflfiioners,  in  a  specified  time 

On  the  10th  of  March,  1795,  Law  purchases  other 
concessions.  By  relinquishing  his  right  of  declining  the 
purchase,  be  is  allowed  the  right  of  selecting  the  proper- 
ty to  be  conveyed  to  him  *<  excepting  water  property,' 
<<  and  excepting  such  squares  as  are  now  appropriated, 
^'  or  respecting  which  the  said  Morris,  Nicholson  and 
^<  Oreenleaf  have  made  an*angements/'  A  list  of  the 
excepted  squares  is  subjoined,  numerically  distinguished* 

Morris,  Nicholson  and  Greenleaf  also  stipulate  to  se- 
cure Law  in  the  discharge  of  their  contract  by  a  mort- 
gage of  other  lands  in  the  city  <<  whicii  are  now  in  their 
«<  possession,  until  they  can  give  giH>d  and  siifiiciont  titles 
<<  to  the  said  Law,  of  such  propeity  as  he  may  select 
^<  and  of  which  the  titles  are  not  already  vrsteil  in  them.'.' 
but  Law  is  to  select  by  squares;  to  select  in  ninety  days, 
and  to  build  in  conformity  with  Morris  and  Grcenles^s 
contract  with  thetommissiouers. 
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From  this  contract  emanated  the  mortgage  of  the  4th    fratt 
of  September,  1795.  &  othbm 

V. 

it  was  evidently  incvmbent  on  Law  to  make  his  setec-.     xaw 
tiunin  ninety  days,  or  shew  some  adequate  cause,  to  ex-  &  camp- 
cusc  him  from  the  discharge  of  that  part  of  his  agree-     bell. 
ment.    The  evidence  that  he  did  make  his  selection  in  ■ 

the  prescribed  time  is  contained  in  his  amended  answer, 
drawn  from  Iiim  by  expreas  allegations  in  the  bill,  and  an 
exception  to  his  answer,  in  which  he  swears  that  hisj9e- 
Icction  was  made  in  due  time,  and  that  a  copy  of  bis*se- 
lection,  thus  made,^  was,  in  dae  time,  communicated  to 
the  other  parties.  This  fact,  therefore,  being  uncontra- 
dicted by  any  evidence,  and  confirmed  by  the  solicitude 
expressed  by  Law,  in  all  his  correspondence,  to  obtain 
his  titles,  must  be  considered  as  established,  and  throws 
upon  the  opposite  party  an  obligation  to  shew  eitherf 
that  he  complied  with  the  selection  so  made,  or  some 
sufficient  reason  why  it  w:is  not  complied  with*  For 
these  purposes  they  contend  that  it  was  in  part  complied 
with,  and  that  it  was  the  fault  of  Law  himself  that  it  whs 
not  wholly  complied  with. 

It  appears  that  on  the  14th  of  March,  1796,  there 
WTre  conveyed  to  Law,  79^939  square  feet  of  ground  ; 
and  on  the  20th  of  July,  1797,  1,155,857  square  feet. 

In  these  conveyances  Law  acquiesces,  with  two  ex- 
ceptions ; 

1*  That  128,223  square  feet  contained  in  squares 
727,  789,  and  729  have  since  been  recovered  of  him  by 
due  coui'se  of  law : 

2.  That  in  the  computation  of  square  feet  supposed  to 
be  conveyed  to  him*  are  include<l  the  superficies  of  the 
alloys  passing  through  those  squares  in  which  the  entire 
squares  were  not  conveyed. 

To  understand  this  objection  it  is  necessary  to  remark 
that,  in  tlie  (]ivisi«)n  between  the  commissioners  and  tho 
proprietors,  it  frequently  happened  that  several  lots  in 
a  s<|narc  were  a.«signed  to  the  proprietor.  In  the  selec- 
tions made  by  Mt  rris  and  Nicholson,  and  in  those  made 
by  Law,  the  exigency  of  the  agreement  to  chuse  by 
VOL.  IX.  «^ 
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FttATT    8quai;e8  was  considered  as  gratified  by  the  choice  of  all 
&  OTHBBS  that  part  of  a  square  which  had  been  allotted  to  the  com- 
V.        missioners.   ' 

&  CAMP-      To  the  first  exceptiofi»  the  assignees  reply  that  Law 
BBiiL.     was  conusant  of  the  defect  of  title  in  the  8(|uares  allud- 
«^        m      ed  to ;  that  he  took  iJiem  witii  his  eyes  opeuf  and  there- 
fore cannot  now  daim  indemnity. 

But  we  do  not  subscribe  to  this  opinion.  There  is  no 
evidence,  in  the  case^  tliat  he  did  agite  to  take  these 
sqnai^eH  cum  anere.  Th".  letter  of  the  1st'  of  September, 
1799,  proves  nothing  of  tl;e  kind.  The  condition  of  the 
obligation  is  not  complied  with  by  a  conveyance  of  a  de- 
fective title. 

The  obligation  to  convey  a  good  and  duflkient  title 
with  a  general  lyarranty  will  rarry  with  it  the  obliga- 
tion to  refund  in  case  of  eviction.  Law's  knowledge  of 
the  incumbered  state  of  the  title,  is  of  no  consequence 
whilst  the  opposite  party  was  under  an  obligation  to 
make  that  title  good  and  sufliciint.  The  assignees  are^ 
in  this  respect,  in  no  better  situation  than  the  original 
parties.  Their  rights  and  interests  are  altogether  sub- 
ordinate to  those  of  Law.  I'hey  take  the  property  in 
every  respect  incumbered  with  the  obligation  to  make 
good  the  contracts  of  Morris,  Nicholson  and  Greenleaf 
with  him,  not  only  on  general  principles,  but  by  Express 
exception  in  favor  of  existing  hens  and  incumbrances. 

With  regard  to  the  allowance  for  the  snperficies  of  the 
alleya,  we  remark,  that  if  tiie  alleys  be  comprized  under 
the  denomination  of  streets,  the  conveyance  of  tlie  ground 
which' they  cover  would  be  void,  and  unquestionably 
will  liot  amount  to  a  gratification  of  the  contract  But 
from  tlie  pivsident's  instructions  of  the  17tli  o^  October^ 
1791,  there  is  reason  to  think  that  they  were  rights  of 
way  appurtenant  to  the  lots  of  each*  square  respectively. 
If  this  claim  of  Law*s  extended  to  the  alleys  in  those 
•quares  of  which  the  whole  was  conveyed  to  him,  thero 
would  be .  some  gi-ound  for  disputing  it  But  as  it  is 
confined  to  those  squares  only  in  which  the  ngjtd  could 
not  be  merged,  because  some  one  or  more  of  the  lots  were 
the  property  of  another,  we  think  tiie  allowance  ought 
to  be  made;  for  \  aw  certainly  has  not  acquired  a  title 
in  fSee  sim^e  in  those  alleys. 
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!s.  It  is  contended  that  it  was  in  Law^s  power  to  have    pratt 
obtained  a  full  performance ;  and  they  charge  him  with  &'0TI1£ES 
vanous  acts  to  whicii  aione  they  attribute  the  non-com-        v. 
pitance  on  their  part.  law 

&  CAMT* 

i.  His  frequent  varying  cf  his  selections.  bbll. 

On  this  subject  there  is  a  great  variety  of  evidence  and 
many  contradictory  allegalions.  But  uiN>n  the  whole, 
it  appears  that  alter  acquiescing  in  a  number  of  cban- 
gea»  the  selections  about  the  last  of  the  year  1796,  set- 
tled down  to  699,  696,  and  half  of  743,  and  the  deficien- 
cy, if  any,  to  be  supplied  out  of  squares  730,  and  north 
of  697. 

But  Law's  inclination  to  vary  his  selections  furnishes 
no  sufficient  excuse ;  ff^r  a  tender  of  a  conveyance  con- 
for  tabty  to  any  one  of  those  selections  would  have  been 
a  performance. 

On  the  5ih  of  December,  1796,  it  appears  a  deed  was 
tendered  and  this  is  assorted  to  have  b(*en  a  legal  per- 
formance of  their  part  of  the  agreement.  Law  contends 
tiiat  it  was  not  because  it  contained  the  buHding  stipula- 
tion, a  diHtinct;  indepcndeirt  contract  and  which  ought 
not  to  have  been  made  a  part  of  this  conveyance.  I'his 
question  appears  at  that  time  to  have  bcei^  submitted  to 
counsel  ana  decided  in  favor  of  Law.  Whether  correct- 
ly or  not,  it  iC  now  too  late  to  enquire ;  fi>r  it  appears 
to  have  been  acquiesced  in,  and  conveyances  executed  for 
nearly  the  whole  of  the  same  land  which  was  contained 
in  the  tendered  deed.  The  conveyance  tendered  cannot, 
even  if  in  unexceptionable  form,  be  now  considered  as  a 
performance  fof  the  balance  unconveyed,  since  the  land 
contained  in  it  canstitutes  a  great  part,  of  that  for  which 
credit  is  given  upon  the  agreement ;  and  after  receiving 
conveyances  in  a  different  form  it  is  surely  too  late  now 
to  contend  for  .the  sufficiency  of  those  tendered. 

3.  It  is  contended  that  the  selection  of  squares  696 
699,  and  743  was  tot  sanctioned  by  tlie  contract  of 
March,  1795,  and  therefore  Morris  and>Ucholsoh  were 
under  no  obligation  to  convey. 

It  appears  that  these  squares  were  situated  in  Carroll's 
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PSATT    landf  and»  in  the  division  betweeo  Carroll  and  0ie  Ccffl- 
&  OTHERS  missioners^  were  aitoigned  to  the  former.     They  thiM 
V.         became  a  part  of  that  land  out  of  which  Morris  and 
XAW      Nicholson  were  to  be  entitled  to  have  cohvejed  to  them 
&  CAMP-  their  ^LiO  lots,  and  it  is  contended  that  Law^s  right  of 
BKUu.     selection  could  not  extend  to  these  lots  because  they 
...^..i^-.  were  to  be  assigned  alternately ;  whereas  Law's  right  of 
selection  was  to  be  made  by  squares  out  of  those  in 
which  Morris  and  Grreenleaf^  had  the  right  of  selection* 
It  appears  howeven  that  Morris  and  Nicholson  acquies- 
ced in  liaw's  right  t6  select  from  Carroll's  hmd^  and  in 
a  letter  of  March  19th^  1797|  explicitly  acknowledges  it 

The  solution  pf  this  apparent  inconsistency  is  to  be 
found  in  an  observation  previously  made  on  another 
point  in  this  case*  A  selection  by  squares  was  in  prac- 
tice considered  by  these  parties  as  complied  with  when 
made  of  all  those  lots  contained  in-  any  given  square 
which  were  owned  by  the  party  bound  to  convey.  There 
could  then  be  no  reason  for  excluding  Law  from  enjoy- 
ing bis  right  of  selection  from  among  the  squares  con- 
tained in  Carroll's  land.  The  objection  certainly  comes 
too  late  at  this  day.  In  Mon*is's  letter  to  Mr.  Crancb^ 
of  February  22df  1796^  is  contained  an  express  recogni- 
tloh  of  the  correctness  of  that  selection^  or  at  least  of 
bis  acceptance  of  it  in  lieu  of  one  more  correctly  made* 

This  act  with  its  attendant  consequences  roust  be  con- 
sidered by  this  court  as  giving  legitimacy  to  the  selec- 
tion though  it  had  been  otherwise  indefensible.  Had 
Law  been  then  informed  that  this  selection  was  not  au- 
thorised by  con'ract  l;e  would  have  been  thrown  on  his 
right  to  amend  bis  selection,  at  a  time  when  he  might 
have  done  it  w  ith  little  prejudice  to  his  interest  But  at 
this  tim^  it  is  stirely  too  late  to  retract  &n  assent  given 
nearly  twenty  yeaiv  ago. 

With  regsu^d  to  the  two  other  squares  selected,  as  it 
was  only  prov  isionaly  to  make  up  any  deficlenry  that 
might  exist  after  conveying  the  thi'ee  positively  selected  ; 
until  the  tlin^e  absolutely  chosen  were  conveyed,  nothing 
final  could  be  done  with  thcse< 

The  last  objection  is  founded  on  Law^s  failure  to  com- 
ply with  his  building  contract. 
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Bat  to  this  we  answer  :  Law  was  not  restricted  as  to    fratt 
the  specific  lots  on  which  the  buildings  were  to  be  erect-  &  others 
ed.    This  choice^  therefore,  extended  over  the  whole,        v. 
and  the  obligation  was  not  complete   until  the  whole      I.AW 
land  was  conve>ed  to  him.     We  arc  of  opinion  that  the  k  caj 
selection  was    sufficiently  proved  ;    and  that  Morris,     bel: 
Nicholson  and  Ghreenleaf  were,  in  default  with  regard  to  — ^ 
the  deficiency  of  land.    On  them,  therefore,  must  faill  the 
consequences,  of  a  state  of  things  produced  by  their  own 
default. 

But  there  are  other  reasons,  furnish^  by  the  case,  in 
support  of  this  opinion. 

Law  had  advanced  very  considerably  in  the  discharge 
of  his  building  contract  He  asserts  (and  it  is  hardly 
possible  to  believe  otherwise)  that  he  was  originally  in.- 
duced  to  enter  lnV>  that  stipulation  in  consideration  of 
similar  stipulations  entered  into  by  Morris,  Nicholson, 
and  Greeideaf  with  the  Commissioners  and  Carroll,  and 
urges  their  failure  as  bis  excuse  in  part  for  desisting  from 
building.  But  be  this  as  it  may^  it  is  impossible  for  the 
ingenuity  of  man  to  devise  any  expedient  by  which  a 
mean  of  comparison  can  be  resorted  to  that  would  ena- 
ble this  Court,  or  a  Jury  to  ascertain  the  injury  result- 
ing from  this  cause,  or  the  sum  in  damages  by  which  it 
may  be  compensated.  We  therefore  put  the  building 
contract  entirely  out  of  the  case. 

It  then  only  remains  to  decide  what  remedy  Law  Is 
entitled  to. 

It  is  contended  in  behalf  of  Morrb,  Nicholson  and 
Greenlcaf  tliat  it  should  be  by  specific  performance  or 
by  an  issue  qtuintum  damnificatus  ;  that,  at  any  rate,  it 
should  not  b.e  by  a  decree  to  refund  the  purchase  money 
with  interest,  as  the  value  of  the  residue  was  necessari- 
ly diminished  by  the  gratification  of  so  large  a  propor- 
jtion  of  his  right  to  select. 

To  obtain  a  specific  performance  ts  no  object  of  Law's 
bill  i  it  is  incumbent  on  the  opposite  party  thereforte>  to 
shew  some  ground  of  right  to  force  such  a  decree  upon 
him.  But  considering,  as  we  do,  that  Law  is  not  in  de- 
faulty  there  can  be  no  reason  to  decree  a  specific  perfor- 
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VBATT    mance  wlien  every  thing  shews  that  it  would  be  produc- 
4l  dthebs  tive  of  nothing  but  loss.    B(Bsides«  a  specific  pcrfi>rniance» 
V.        such  as  would  answer  the  ends  of  justice  between  these 
LAW      partiesi  has  now  become  impossible;    Carroll's  property 
&  C4HP-  is  resumed ;  a  large  proportion  of  the  land^  purchased  of 
BELL,     the  CommissionerSf  sold  under  legal  process,  and  thus 
■  the  benefit  of  selection  so  diminishes!  that  if  performance 

were  to  take  place,  it  must  take  piace  stripped  of  this  its 
most  valuable  appendage ;  whilst  tlie  diminution  of  the 
value  of  property,  and  the  change  of  circumstances,  pro- 
duced by  a  lapse  of  twenty  years,  would  render  it  mock- 
ery to  call  any  execution  specific 

An  issue  quantum  damnificatus  it  is  certainly  compe- 
tent to  th]3  Courf  to  order  in  this  case ;  but  it  is  not  con- 
sistent witli  the  equity- practice  to  order  it  in  any  case 
in  which  the  court  can  lay  hold  of  a  simple,  equitable^ 
and  precise  rule  to  ascertain  the  amount  which  it  ought 
to  decree. 

In  this  case,  the  failure  on  the  part  of  Morris,  Nichol- 
son and  Groenleaf;  certainly  was  as  early  as  December, 
•i796,  at  a  time  when  there  Is  no  reason  to  suppose  that 
any  diminution  in  the  value  of  pro|>erty  had  taken  pluce. 

And  as  to  the  argament  that  the  value  of  the  rig^t  of 
edection  diminished  in  proportion  to  the  exercise  of  it ; 
that  each  subsequent  choice  was  of  less  value  than  the 
preceding,  we  think  it  19  a  sufficient  answer  that  Law 
never  appears  to  have  enjoyed  the  full  benefit  of  bis 
right  of  selection  in  consequence  of  the  difficulties  which 
appear  at  all  times  to  have  obstructed  his  getting  titles 
from  the  Commissioners  or  others.  And  finally  when 
bis  choice  settled  down  upon  the  squares  727  789  and 
729,  and  on  Carroll's  s(]^oarei|  696,  699,  and  half  of  743^ 
he  was  evicted  from  the  three  former,  and  never  could 
get  the  titles  to  the  three  latter.  Now  these  squares 
neariy  make  up  his  deficiency  and  there  is  reason  to  be- 
lieve they  are  among  the  most  valuable  of  his  choice.  At 
anyt*ate  they  appear  to  have  been  the  favorite  objects  of  his 
choice.  We  are  therefore  of  opinion  that  the  rule  of  equity 
in  this  case  is  that  adopted  by  the  Court  below ;  to  wit, 
refunding  at  ^he  rate  of  purchase  according  to  the  quan- 
tity actually  deficient ;  but  that  interest  is  to  be  calcula- 
ted only  from  ihe  time  when  the  selections  were  ftnallly 
le.,  which  we  fix  at  1st  of  January^  1797. 
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Wyii  regard  to  the  actual  deficiency  it  is  understoed    fratt 
that  tliere  will  ke  no  difficulty  in  adjuBtiug  it  as  the  &  othbbs 
lueasurement  and  calculations  of  Mr.  King  wU!  be  ac-        v« 
quicsced  in.  lAi*' 

,Vft  must  next  determine  in  vhat  manner  tlie  money    beul. 
to  be  decreed  to  Lawj  in  pursuance  of  the  foregoitig  ■ 

principles^  is  to  bo  raised  from  the  mortgaged  premises; 
and  this  leads  us  to  the  connexion  between  the  interests 
of  Law^  and  those  of  Gampbell>  and  Duncanson. 

Campbell  was  holder  of  the  neeotiable  paper  of  Mor- 
ris and  Nicholson  to  a  considerable  amount. 

Greenleaf  had  conveyed  to  Morris  and  Nicholson  all 
his  interest  in  the  mortgaged  premiseSf  so  that  earh  of 
them  was  entitled  to  an  undivided  half  part  of  tlie  equity 
of  redemption.  Campbell  sued  out  an  attachment  against 
liorrisand  Nicholson  severally»  under  the  lawsof  Mary* 
landy  (as  this  part  of  the  District  was  then  under  tlio 
jurisdiction  of  Maryland)  and  had  it  levied  on  sundry 
of  these  mortgaged  squares,  specifically  designating 
then^  by  Uit^ir  numbers.  An  issue  was  made  up,  and  at 
the  trial  before  the  Court  to  which  the  writ  was  returua* 
ble,  t)ie  question  was  distinctly  made  whether  the  equita- 
ble lulciTSt  of  the  Defendants  in  these  squares  was  tbo 
subject  of  attacbraeht.  That  Court  decided  that  they 
were  not ;  and  the  PlaintiflT  appealed  to  the  Court  of  Ap* 
peals  to^have  their  judgment  reversed. 

fin  the  hearing  before  the  Court  of  Appeals  the  deri- 
sion of  that  Court  is  reversed  and  the  squares  attaciied 
are  specifically  and  numerically  condemned  to  satlify 
the  debt  duo  to  Campbell.  And  finally,  process  issues 
out  of  that  Court,  to  the  sheriflTof  tlie  cdunty,  reciting 
the  attachment  and  condemnation  of  these  squares,  de- 
scribing them  with  equal  precision,  and  commandite 
the  sheriff  to  make,  from  the  said  lands,  the  money  ne- 
cessary to  satisfy  the  judgment  Under  fhis  WTit«  the 
squares,  sp^^oondemned,  were  sold  ;  Campbell  becomes 
the  purchaser;  and  Law,  at  the  instance  of  Campbell, 
and  without  the  privity  of  the  assignees,  executes  a  re- 
lease,  to  Morris  and  Nicholson,  which  is  put  on  record  ; 
at  the  same  time  taking  a  bond  of  indemnity,  from 
Campbell,  against  alU  consequences  that  might  result 
from  this  act 
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PRATT        Much  ability  has  been  exhibited  in  argument  on  the 
&  OTHEBS  question  whether  an  equitable  interest  in  lands  and  ten- 
V.        ements  be  the  subject  of  attacliment  nndel*  the  laws  of 
LAW      Maryland.    But  we  arc  of  opinion  that  we  are  not  now 
&  CAMP-  at  liberty  to  enter  into  the  consideration  of  that  question. 
BSXL.     The  decision  of  the  Court  of  Appeals  is  final  and  condu- 
'  sive  on  tliis  point    The  question  was  fully  brought  be- 

fore them  ;  and  although  it  had  not  fixed  the  law^  would 
have  fixed  the  fate  of  these  lands  beyond  reversal. 


Some  doult  is  entertained,  by  one  member  of  tlic 
Court,  whether  the  laws  of  Maryland  go  farther  than 
to  authorise  the  condemnation  of  this  intvrrst  to  satisfy 
the  judgment  so  as  to  leave'the  riaintiff  still  under  the 
necessity  of  applying  to  an  equitable  tiibunal  to  effect  a 
sale. 

But  themajority  arc  of  opinion  thatihc  attachment-acf# 
in  making  this  interest  tangible,  makes  it  subject  to  the 
ordinary  process  of  the  Law-Courts,  and  that  in  vest ing. 
in  the  courts  in  \ihicli  the  condemnation  tskos  place,  the 
power  to  issue  execution  as  in  case  of  other  judgments^ 
it  has  left  it  with  those  Courts  so  to  fashion  its  process 
as  to  meet  the  exigency  of  each  case.  In  t\m  c^Cf  the 
vei7  special  nature  of  the  execution  shews  tliat  it  has 
been  fashioned  with  ^reat  care  and  h  arnlng.  We  there- 
fo^  hold  the  sale,  under  this  execution,  to  be  valid. 

Some  conclusions  were  atteihpted  to  be  drawn,  in  fa- 
vor of  the  assignees,  from  the  inadequacy  of  the  price  at 
which  the  |)roperty  sold,  and  from  the  following  state 
of  facts  :  Greenleaf  had  issued  an  attacliment,  to  the 
use  of  the  assignees,  against  this  property  of  Morris 
and  Nicholson,  a  day  prior  to,  that  of  Campbell.  Sub- 
sequent to  that  of  Campbell,  Morris  and  Nicrholson  as* 
assign  all  their  interest  in  this  property  to  these  assign- 
ees. GreenleaPs  attachment  was  never  prosecuted  to 
judgment 

It  is  contended  that  this  union  between  the  prior  Utu 
and  the  interest  attached,  defeats  the  immediate  lien» 

But  we  qmnot  admit  this  conclusion. 
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Levying;  an  attachment  lias  the  double  effect  of  creat-    rsnitrr 
\f\g  a  lien  and  instituting  an  action.     But  the  lien  is  on-  g^  otiiebs 
ly  inchoate  ;  it  awaits  the  judgment  of  the  Court  for  its        ^^ 
ronsumniation,  and  must  fall  with  the  suit    To  decide      ^^^ 
otherwise  would  he.  to  permit  the  Dcfcridant»  by  collu-  ^  ckUP- 
sion,  01*  his  own  act,  to  nullify  the  lien  of  the  subsequent     ^js^ll^ 
•attachment*  ■ 

As  to  the  inadquacy  of  price,  the  evidence  is  full  to 
shew  that  it  was  produceil  altogether  by  the  steps  taken 
by  the  agents  of  the  assignees  to  embarrass  or  prevent 
the  sale,  and  by  thesiip]»oscd  weight  of  the  incumbran- 
ces resting  upon  the  land.  In  this  respect,  therefore^ 
tliei-e  is  no  imputation  to  be  cast  upon  Campbell. 

With  i*egard  to  tlie  release,  it  is  very  evident  that,  as 
it  was  never  accepted  by  the  assignees,  it  ought  in  no 
wise  to  operate  to  tlieir  prejudice ;  nor  ought  Campbell 
to  derive  any  benefit  from  it,  as  it  was  gratuitously  pro- 
posed >by  him  under  an  arrangement  with  Law.  Give 
eiBcacy  to  this  release,  and  consider  how  it  will  operate. 
Campbell  purchases  at  a  reduced  price,  subject  to  an 
incumbrance  ;  but  give  effect  to  this  release  and  he 
iiolds  an  absolute  fee  absolved  from  all  incumbrance. 

Again,  the  property,  mortgaged  to  Law,  is  liable  for 
tlie  whole  a^iount  to  be  raised  for  his  indemnity  ;  but 
give  efficacy  to  this  release,  and  whilst  Campbell  ac- 
quires an  unincumberf^d  estate,  on  the  one  hand ;  on  the 
other,  the  residue  of  the  mortgaged  property,  (that  of 
wliich  tlie  assignees  have  not  been  deprived  by  sale  of 
the  sheriff,)  must  be  sacrificed  to  raise  the  money  due  to 
Law.  From  this  it  will  follow,  either  that  a  rateable 
abatement  should  be  made,  by  Law,  proportionate  to  t|ie 
squares  by  him  released  to  Campbell,  or  that  those 
squares  should  contribute  their  duo  proportion  towards 
paying  Law. 

Befoi*e  we  proceed  to  apply  these  principles  to  the  fi« 
nal  disi)osal  of  the  case^it  is  necessary  to  shew  in  what 
manner  the  interests  of  Duncanson  and  Ward  become 
involved  with  those  of  these  other  pai*ties« 

Duncanson  at  Ihc  request  of  Morris,  Nicholson  and 
VOL.  IX.  63 
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FRATT    G"^^*"*^^*  ^^^  ^^  ^^^  *•*•»  *^^  ^^  ^^  *  Ttriety  of 
&  oTOERs  coi^i^P^^i^dentS'to  the  amouht  of  IS^OOCM. 

j^^  On  the  12th  of  September,.  1795^  Morrisy  Nicholson 

&  CAMP    *"^  Greenleaf,  executed  ft  mortgage  of  eighteen  squares 

BRLL  '  i*^  ^®  <^>fy  ^f   Washington  to  intferonify   Duncansou 

'     against  the  return  of  these  bills.    They  were  eighteen 

of  the  squares  previously  mortgaged  to  Law. 

Of  these  bills  about  TytfOO/.  were  returned  under  pro- 
test as  the  property  of  Ward ;  and  that  sum,  together 
with  the  damages,  was  paid,  on  the  Mth  of  D  embert 
1796t  to  Ward  by  Oreenleaf.  No  satisfaction  was  en- 
tered on  the  mortgage,  nor  any  assignment  demanded 
until  a  day  long  subsequent  The  residue  of  the  bills 
were  also  returned  and  paid  by  Oreenleaf. 

Thus  circumstanced!  whilst  the  mortgage  appeared  on 
record  in  full  life,  when  in  fact  defunct,  as  the  purposef 
for  which  it  was  created,  had  been  answered,  tlie  attach- 
ment of  Campbell  was  levied  on  thirteen  of  these  squares^ 
and  they  were  finally  condemned,  sold,  and  purchased  by 
liim.  After  the  sale,  notice  was  given  to  Duncansont 
not  to  release,  and  that  an  assignment  to  Miller,  the  as* 
sigiiee  of  Grecnieaf,  would  be  deman  Jed  of  him.  The 
demand  of  Gt'eeiileaf,  on  Morris  and  Nicholson,  arising 
from  taking  itp  these  bills,  was  contained  ih  his  assign- 
ment to  Miller ;  and  this  payment  is  among  the  items 
making  op  the  debit  side  of  the  account  stated  between 
Orcenlraf  and  Morris  and  Nicholson. 

Miller,  the  assignee,  contends  tliat  he  is  entitled  to 
such  an  assignment  from  Duncanson,  and  therefore  to 
be  considered  in  (liis  Court  as  entitled  to  all  the  advan- 
tages which  he  would  have  derived  from  such  an  assign- 
ment if  actually  made. 

On  the  one  hand,  Campbell  had,  at  the  sale,  all  tlie 
benefit  o(  this  sum  as  an  existing  incumbrance  upon  the 
land.  It  was,  in  fact,  so  mucli  credited  on  tlie  purchase 
money  for  which  it  sold  ;  but  on  the  other,  it  is  contend-^, 
ed  that  it  was  a  fraud  upon  the  public  to  keep  up  the 
appearance  of  an  existing  mortgage  on  this  property 
when  it  was  In  fact  satisfied  ;  that  the  agents  of  the  as« 
signees  alone  knew  this  fact,  and  good  faith  demanded 
of  them  that  they  should  have  avowed  it 


FEBRUARY  TERM  1815.  iM 

W^  are  of  (>|)inion  that  the  answer  to  this  argument    puj^^j^^ 
is  complete.    The  assignees  did  not  conceive  it  to  be  a  j^  oxhbE5 
satisfied  mortgage ;  they  then  supiiosed,  and  now  con*         ^^ 
tend»  that  an  equitable  interest  in  the  security,  given  for      ^^^ 
the  payment  of  the  bills,  resulted  to  Greenleaf  for  two  ^  camp- 
thirds  of  the  sum  paid  by  him  on  the  bills  and  passed  to     ^^j^ 
them  on  the  assignment    This  reply,  whether  correct 
in  point  of  law  or  not,  certainly  removes  all  imputation  "  '  ' 

of  fraud.  But  if  it  did  not*  what  reason  can  be  assigned , 
why  Campbell  should  take  to  himself  a  benefit  from  it  ? 
Had  it  been  productive,  in  any  mode,  of  injury  or  loss 
to  him,  it  might  have  been  urged  with  some  plausibility ; 
but  there  is  n:>  reason  to  supiiose  that  any  such  effect 
has  resulted  from  it.  It  could  only  operate  to  reduce  the 
sales  of  the  squareis ;  and  in  this  respect  all  the  effects 
produced  by  it  resulted  to  his  benefit  altogether. 

One  tiling  is  indisputable;   that  if  this  mortgage  be 
decreed  satisfied,  Campbell   has  acquired   an  int(*rest 
which  he  never  purchased,  and  acquired  that  interest  in 
property  which  ought  otherwise  to  belong  to  the  assign- 
ees.   It  might  perhaps  be  made  a  question  whether  the 
whole  amount,  apparently  secured  by   the   mortgage 
ought  not  to  be  made  the  measut*e  of  compensation  to  the 
afsigne^^ ;  for  to  that  amount  it  may  re^isonably  be  sup- 
posed the  price  of  the  proi>ei*ty  was  reduced  at  the  sale ; 
to  that  amount  were  they  damnified,  and  to  that  amtiunt 
the  purchaser  was  beneficed.     But  it  would  not  be  con- 
sistent witli  the  natui*e  of  these  purchases  to  apply  that 
rule  to  them  with  strictness.    The  uncertainty  under 
which  a  purchase  is  made,  when  made  subject  to  an  un- 
liquidated incumbrance,  gives  such  a  purchase  Sfime- 
what  the  nature  or  a  speculation  which  the  purchaser 
ought,  to  a  reasonable  extent,  to  have  the  benefit  of,  if 
it  prove  lucrative.    It  is,  therefore,  only  on  the  ground 
of  an  equitable  existing  lien  upon  the  mortgaged  premi- 
ses, or  equitable  claim   upon  Campbell,  that  the  Court 
can  decree  in  favour  of  the  assignees.      And  as  Camp- 
bell has  filed  his  bill  of  interpleader,  in  the  nature  of  a 
bill  to  redeem,  we  think  the  Court  at  liberty,  when  de- 
creeing in  his  favour,  to  impose  on  him  such  equitable 
terms  as  the  nature  oftiie  case  suggests. 

The  foregoing  reasoning  proves  that  Campbell  ought 
in  consc^nce,  to  make  compensation  to  tlic  mortga- 
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PRATT    S^^9  ^^^  forracir  proprietor  of  tlie  fee^  for  that  part  of  the 

&  OTHERS  interest  whtch  the  mortgage  appcai*ed  to  c6ver.     He 

^,        did  not  purchase  it,  and  therefore,  although  strict  right 

£^^      may  secure  to  him  the  whole,  he  ought  to  be  charged 

&  CAMP-  ^^^^  ^  sum  in  compensation  for  the  interest  so  acquired 

BCLL.     Above  what  was  proposed  to  be  sold. 


Again,  had  these  bills  not  been  taken  up,  and  the  hold- 
er prosecuted  all  the  drawers  and  indorsers  to  iusolven* 
cy,  there  can  be  no  doubt  that  the  holder  would  hare 
been  entitled,  to  charge  the  mortgaged  premises,  in  equi- 
ty, with  the  payment  of  tlic  bills.  But  what  difference 
is  there,  ip  equity,  between  the  case  of  any  other  holder 
ef  these  bills,  and  tliat  of  Gi*cenleaf,  who,  when  liable, 
equitably,  only  for  one  third,  was  compelled  to  take  up 
the  whole,  and  did  it  with  his  own  funds  ?  It  consbts. 
only  in  this  ;  that  the  one  becomes  creditor  for  the  whole ; 
the  other  only  for  ti\'o  thirds. 

U[ion  the  whole,  we  are  of  opinion  Uiat  the  thirteen 
squares  purchased  by  Cai^pbell  should  be  rateably  char- 
ged with  the  payment  of  the  debt  resulting,  under  these 
transactions,  from  Morris  and  Nicholson  to  Grecnlcaf. 


Pbatt  AiTD  OTHEBS,  PlaiiUiffs  heUrw  1 

r.  I  DECREE. 

Thos.  Law  and  Wm.  Campbell.      J 

THIS  cause  came  on  to  be  heard,  &c.  Whereupon 
it  is  ordered,  adjudged  and  decreed,'  that  the  decree  of 
the  Circuit  Court  for  the  district  of  Columbia,  in  this 
case  be  reversed  and  annulled  ;  and  tliis  Court  decrees^ 
That  the  Complainants  shall  be  permitted  to  redeem  the 
mortgaged  premises,  exclusive  of  thpsv  squares  purcha* 
scd  by^be  said  William  Campbell,  upon  paying  and  sa- 
tisfying to  the  said  Thomas  Law,  at  the  rate  of  five  pence 
Pennsylvania  currency,  per  square  foot,  for  the  actual 
difference  between  the  uutnber  of  square  feet  conveyed 
to  the  said  Law  and  the  number  of  2,1.00,000  square  feet 
which  Morris,  Nicholson  and  Greenleaf  were  bound  to 
convey,  deducting  fi*om  the  number  of  square  feet,  said 
to  have  been  conveyed  to  Law,  tlie  square  ftet  covered 
by  the  alleys  in  those  squares  in  which'  the  entire  square 
was  not  conveyed  to  Law,  with  interest,  on  the  sum  so 
to  be  liquidated,  c  ifculated  from  the  first  day  of  January, 
1797,  at  6  ptf  cetU. 
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And  it  is  further  decreed,  that  towards  paying  and  sa*    pj^i^^^r 
tisfying  the  sum  so  to  be  ascertained,  the  said  William  ^  ^irj^non, 
CamptNell  do  pay  and  contribute  a  sum  proportionate  to       ^^ 
the  ratio f  which  the  squai«es  purchased  by  him  hear  to  tlic 
residue  of  the  premises  mortgi^ged  to  Law,  in  quantity   ^  ^,.j^,p. 
of  square  feet,  uith  interest  tiiereon  from  the  Ist  of  Jan-  *^ 

«ai7,1797.  _!!riiL 

That  on  payment  of  the  said  sum,  the  said  Tliomas 
Law  shall  re-convey  to  the  Complainants  all  those 
squares,  or  other  mortgaged '  pi*emises  which  were  not 
sold  as  aforesaid ;  and  to  the  saiil  William  CHUipbell 
all  tliase  squares  which  the  said  William  Campbell  at- 
tached and  purchased  as  in  bill  and  answer  set  forth. 

And  the  Court  lui  thcr  decrees,  that  if  the  said  T^il- 
liam  Campbell  shall  not,  in  six  months  after  tlie  liquida- 
tion of  the  sum  to  be  paid  by  him  and  notice  thereof, 
with  interest  thereon  as  afoi-efaid*  pay  and  satisfy  to  the 
said  Complainants,  the  sum  so  liquidated,  then  the  said 
squares,  so  purchased  by  him,  shall  be  sold  under  order 
of  the  said  Circuit  Court,  to  ^)ay  and  sath^fy  that  sum  ; 
and  that  this  cause  be  remanded  to  the  said  Circuit 
Court  for  further  proceedings  necessary  to  carry  iuta 
effect  this  dea*ee. 


Bbatt  akd  others.  Defendants  below  ^ 

V.  L  DECREE- 

Thomas  Law.  j 

THIS  cause  came  on  to  be  heard,  &c.  Whereupon 
it  is  ordered,  adjudged  and  decreed, that  the  decree  of  the 
Circuit  Court  be  reversed  and  annulled  |  and  this  Court 
decrees,  that  the  said  mortgaged  premises,  whereof  the 
said  Thomas  Law  prays  foreclosure,  shall  be  sold,  un- 
der order  of  the  Circuit  Court,  for  the  district  of  Col- 
umbia, in  the  county  of  Washington,  to  pay  and  s?.tisfy, 
to  the  said  Thomas  Law,  so  much  of  the  sum  adjudged 
to  the  said  Law,  in  the  case  of  these  Defendants,  against 
the  said  Law  and  W.  Campbell,  decided  at  this  term,  as 
will  be  proportionate  to  the  ratio  which  the  said  portion 
oT  the  said  premises  bears  to  that  proportion  of  the  said 
premiseit  to  whicli  the  said  Law  executed  a  release  in 
favor  of  Campbell,  «s  in  bill  mentioned  :  unless  the  sjud 
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PRATT    ^<>'ni^^nant8  akalif  in  six  months  after  liquidation  of 

&  OTHERS  ^®  **'^  ®^™^  ^^  "^^^^  thciH  of,  pay  and  satisfy  to  the 

^^        said  Law,  so  much  of  the  saii*  sum  as  is,  in  this  decree, 

lAW      onlei'cd  to  be  raised.     Upon  payment  of  wliich  sum  the 

f^  CAMP-  ^^>d  I'A^  (shall)  release  t^  Uie  said  Complainants,  his 

BELL,     ui^i^t  ui  the  saiu  premises. 

"'  It  is  further  ordered,  that  tliij  cause  bo  remanded  to 

the  Circuit  Court  for  the  district  of  Columbia,  in  the 
county  of  Washington,  for  further  proceedings  to  carry 
into  effect  this  decree. 


Pratt  and  others,  Defcmlanls  OeUnv^ 

V.  I  DECREE 

William  Campbell*  J 

THIS  cause  came  on  ti  be  heard,  &c.  Whereupon 
it  is  oidt  red.  adjud;^ed,  and  decreed,  that  the  Accrr.e  of 
the  (Circuit  Court  be  reversed  and  annulled ;  and  this 
Court  decrees,  that  whenever  William  Campbell  sliall 
pay  and  satisfy  to  Jolm  Miller,  Junior  assignee  of  James 
Gt^eenleaf,  so  much  of  the  iwothirtis  of  the  sum  paid  by 
Grcenleaf  on  the  bills  secured  hy  the  morfgage  to  Dun- 
canson  as  ^ill  be  proportitmato  to  tlie  ratio  which  the 
squares  bought  by  Campbell  subject  to  the  mortgage  to 
Duncanson,  bear,  in  quantity,  (o  the  whol.*  IS  squares 
mortgaged  to  Duncanson,  then  the  said  Campbell  sNaU 
hold  the  said  squares  so  purchased  by  him,  free  and  dis- 
charged of  tisesaid  moiigage;  and  the  said  Duncanson, 
and  the  Complainants  bhall  thei*cupon  convey  and  assign 
to  the  said  Campbell  all  their  right  and  interest  in  the 
said  squares  so  purchased  by  him. 

And  it  is  further  ordered  and  decreed,  that  if  the  said 
Campbell  shall  not  witliin  six  months  next  alter  the  li- 
quidation of  the  sum  to  be  paid  by  him  and  notice  there- 
of, ]>ay  and  satisfv  tlie  said  sum  to  the  said  Miller,  then 
the  said  squares  so  purchased  by  him  shall  be  sold  undei 
oi*der  of  the  Circuit  Coui't,  and  the  proceeds  thereof  ap- 
plied to  the  payment  thereof^  having  I'egard  neverthe- 
less, to  any  other  existing  ))rior  lien  upon  the  said 
.si[uares ;  and  this  cause  is  ivmunded  to  the  Circuit  Couit 
for  further  jiroceedltigs  thcivon  to  carry  into  effect  this 
ileiree. 
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ADMIRALTY. 


ABEYANCE. 

Land,  at  common  law,  may  be  gran-  2. 
ted  to  pious  uses  before  there  is  a 
gHintee  in  existence  competent  to 
take  it,  and  in  the  mean  time  the 
fee  will  be  in  abeyance,  Tovm  of 
FawUt  V.  Clark,  293 

ACCOUNTS,  PUBLIC. 

J.  The  comptroller  of  the  treasui^ 
haH  a  right  to  direct  the  marshal  3. 
to  whom  he  shall  pay  money  re-  4. 
ceived  upon  execution*  and  a  pay- 
ment according  to  such  direction 
is  good  ;  and  it  seems  he  may  avail 
himself  of  it.  upon  the  trial,  with- 
out having  submitted  it,  as  a  claim, 
to  the  accounting  officers  of  the 
treasury-    U.  S,  v  Giles  ^  others, 

2Jf? 

2,  No  debtor  of  the  U.  S.  can,  at  the 
trial  set  off  a  claim  for  ajdebc  chic 
to  him  by  ihe  U  S.  unlesn  s.uch 
claim  ^hallhave  been  submitted  to 
the  ucccuiuing  officers  c»f  the  trea- 
sury and  bv  them  »ejfc*ed,  except 
in  «he  cases  provi«!ed  for  by  the 
statute.      U.  S,  v,  Giles  ^  others,     5 

213     6. 
VOL.  IX.  64. 


1.  See  Embargo^  2, 
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If  a  vessel  be  captured  by  a  supe- 
rior f  >rce,  and  a  pr'z«> master  and 
tmal'  force  be  nut  onboard,  it  is 
not  the  'luty  of  the  master  and 
c*ew  of  »he  captured  vtssel  tc  at- 
tero  -t  to  rescue  htrr  ;  for  they  majf 
thrreb\  expose  the  vessel  to  con- 
demnatitm  although  otherwise  in* 
nocent.  Bng  Short  Stafile  v  U. 
S.  56 

See  ^071' Intercourse,  i,  103 

If  a  merchant  vessel  of  the  U.  3. 
be  ^elztd  by  the  naval  force  of  the 
US.  withm  the  teiritoriaJ  juris- 
diction of  a  foreign  fiiendly  power, 
for  a  violation  of  the  laws  of  the  U. 
S.  it  ih  an  offence  against  that  pow- 
er which  must  be  adjusted  be- 
tween the  two  governments.  This 
court  can  take  no  cognizance  of  it. 
Ihe  law  does  not  connect  that 
trespass  with  ihe  subsequent  sei- 
zure by  the  civil  authority  under 
the  process  of  the  District  Court 
so  as  to  annul  the  proceedings  of 
that  court  against  the  vessel  i'ht/i 
Bichmuiid  v   U,  S,  102 

See  Duti's,  1,  2,  104 

If,  upon  the  breaking  out  of  a  war 
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.with  thb  emmtrf,  oar  dtizens 
have  a  right  to  withdraw  their, 
property  from  the  coontry  of  the 
enemy,  it  must  be  done  within  a 
reasooable  time.  Eleven  months 
^er  the  declaration  of  wi^r  is  u*o 
late.    The  Si,  Lawrence^         120 

7,  The  coDdem  nation  oi  a  vettel 
as  ^emy's  property,  for  want 
of  a  claim,  cannot  prejudice  a 
a  claim  for  her  rar^o  ;*  but  it  is  still 
competent  for  the  claimant  of  ihe 
cargo  to  controvert  the  fact  that 
the  v^sel  was  enemy's  property, 
so  far  as  that  fact  could  prejadtce 
his  claim      t/ie  Atary,  126 

i*  One  claimant  cannot  be  prejudi- 
ced by  the  contumacy  of  another. 
7%f  Mary.  126 

9.  The  nolder  of  a  bottomry  bond 
cannot  claim  in  a  court  of  prize. 
T/ir  Mary,  126 

10.  i  he  president's  instructions  (to 
privaieerh)  of  the  28th  of  August, 
1812,  protected  an  American  ves- 
sel Silling  from  England,  in  Aug. 
3812.  in  conscquc  nee  of  the  repeal 
cf  the  British  ordfrs  in  .council, 
and  compelled  by  dang;ers  of  the 
ieas  to  put  into  Ireland,  where 
she  was  necessarily  detHioed  until 
April  1813,  when  she  sailed  again 
fer  the  U.  S.  urider  the  protection 
of  a  British  license.  The  continu- 
ity oT  the  voyage  wa%  not  broken. 
7%f  Mary,  126 

11.  See  JVon- Intercourse,  2,  181 
12   If  a  British  merchant  purchase 

wiik  his  owii  funds,  two  cargoes 
of  g<xxU  in  consequence  of,  but  not 
in  exact  confurniity  with,  the  or- 
ders of  an  American  house,  and 
•hip  them  to  America,  giving  the 
American  house  an  option,  within 
24  hours  after  receipt  of  his  letter 
to  t^ke  or  reject  both  cargoes  ; 
and  if  they  give  notice  within  the 
time,  that  they  will  take  one  car- 
go but  will  consider  ns  to  the 
other  ;  this  puts  it  in  the  power  of 
thf  British  merchant  either  to  cast 
the  whole  upon  the  American 
hootic,  or  to  resume  the  pioperty 
and  make  them  accountHhlc  for 
that  which  came  tc  their  hands,  • 


The  right  of  property  m  the  car-, 
go  not  accepted,  does  not,  in  tran'* 
situ,  vest  in  the.  Ainencan  house^ 
but  remains  in  the  British  subject, 
and  is  liable  to  condemnarion.  he 
being  an  enemy.      T%e  Francet. 

185 

13.  The  produce  of  an  enemy  *s  colo- 
ny in  to  be  considered  as  hostile 
property  so  long  as  it  belongs  to 
the  owuer  of  the  soil,  whatever 
may  be  his  naticmal  chaintctcr  iq 
other  ipspectjt,  or  whatever  may 
be  his  place  of  residence.  SO  hhds. 

.  sugar  V.  Boy(e,  191 

14.  An  island,  m  the  temporary  oc- 
cupation of  the  enemy,  is  to  be 
considered  as  an  enemy's  colony. 
30  hhd»  sugar  v.  Boyle,  19 ^ 

15.  In  deciding  a  question  of  the  law 
of  natton%  this  court  will  respect 
the  decisions  of  foreign  courta  30 
/ihda.  sugar  v  Boyle,  If  I 

16.  If  the  documentnry  evidence  of 
the  neutrality  of  the  property  be 
contradicted  by  the  circumstances 
of  the  casie,  the  court  will  not  give 
time  for  further  proof  unlessthere 
be  a  probability  that  those  circum- 
stances can  be  satisfactorily  ex- 
plained. C&rgo  fifthe  ship  Ha- 
zard, 205 

17.  See  Freight,  ftro  rata,  209 

18.  This  court  will  not  allow  a  new 
claim  to  be  interposed  here,  bait 
will  remand  the  cause  to  the  Cir- 
cuit Court,  where  it  thay  be  pre- 
sented.    The  Society.  210 

19.  See  Salvage^  %  2,  245 
20.- A  retr-a£ndavijL  ought  to  lUte 

that  the  property,  at  the  time  of 
shifiment,  and  also  at  the  time  ^ 
cQfiture,  did  belong,  and  will,  if 
restored,  belong  to  the  claimant; 
but  an  irregularity  ii\  this  respect 
is  not  fatal.  A  rf«/-a-ffidavit,  by 
an  agent,  is  oot  sufficient,  if  the 
prtnctpal  be  within  the  couhtr) 
and  within  a  reasonable  distance 
from  the  court.  But  il  /rti-affida- 
vits,  lial)le  to  such  objections,  have 
been  aiquicsced  in  by  the  parties 
in  the  Courts  below,  tUe  objec^ons 
will  not  prevail  in  this  court,  sth, 
sideline,  245 
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ill.  The  property  of  perilous  domiciU 
ed  in  France  (whether  they  be  A- 
roi'i'icans.  Frenchmen,  or  fot  eii^u- 
ers)  is  gord  prize,  if  re  captured 
after  being  24  hours  in  posses- 
sion of  the  encniy  that  being  the 
rule  adopted  in  the  French  tribu- 
nals.    Sch'r.  Jf^tiine^  246 

<22.  Further  pi-oof  will  b^  allowed  by 
this  court  where  the  notional  char- 
acter and  proprietary  intetest  of 
goods  re-caiKurccl  do  not  distinct- 
ly appear.    Sc/\*r,  jfdciint\      246 

23, Property  unclaimed  will  be  de- 
creed as  good  prize.  Sch^r,^dciine^ 

246 

!?4  If  a  seizure,  by  a  collector,  for 
the  violation  of  the  i-evcnue  laws 
of  ihe  ir.  S  be  voluinai-ily  abandon- 
cd,  and  the  property  be  restored 
before  the  libel  or  information  be 
ftled  and  allowed,  the  District 
Court  hns  not  jurisdiction  of  the 
cause*     Thr  brig  Ann^  289 

fe5.  The  District  Courts  of  the  U.  S. 
(being  neutral)  have  jurisdictit.n 
to  restore  to  the  original  Span.sh 
owner  (in  amity  with  the  U.  S.) 
his  property  captured  by  a  French 
vessel  whose  force  has  been  in- 
creased in  the  U  S.  if  the  i>riEe  be 
brought  infra ixmmlia.  The  brig 
AUrta^  359 

26.  In  order  to  constitute  a  capture, 
some  act  should  be  done  indicative 
of  an  intention  to  seize  and  retain 
as  prize.  It  is  sufticient  if  sUch 
intention  is  fairly  to  be  inferred 
from  the  conduct  of  the  captor. 
The  GrotiH9,  368 

^r.  See  Duties,  4.  387 

28.  The  stipulation  in  a  treaty  ••  that 
*'  free  ships  shall  make  tree  goods," 
does  not  imply  the  converse  propo- 
sition, that  enemy,9hih9  sAaiimafce 
enemy  goods*     The  Nereide^    389 

^.  The  treaty  with  Spain  does  t)ot 
contain,  either  expressly  or  by  im- 
plication, a  stipulation  that  enemy 
ships  shall  make  enemy  goods. 
The  Mreide,  5b^ 

"30.  The  principle  of  retaliation,  or 
reciprocity,  is  no  rule  of  dccif^ion 
in  the  judicial  tribunals  of  the  U. 
H.     The  Mreide^  .^89 


31.  A  neutral  ihay  lawfully  emplof 
an  armed  beiligetent  vessel  td 
transport  his  goods,  andsuch  goods 
do  not  lose  their  neutral  character 
by  the  armament, nor  by  the  resist 
tance  made  by  such  vessel,  provi« 
ded  the  neutral  do  not  aid  i^i  such 
armament  or  resistance,  although 
he  charter  the  whole  vessel,  and 
be  oa  board  at  the  time  of  such  re» 
slstuiice.    The  A'eretde.  989 

.  AGENT. 

A  tent -affidavit  made  by  an  agent  !i 
not  sufficient  to  support  a  claim 
it  the  principal  be  in  the  country 
and  within  a  reasonable  distance 
from  the  court.  The  9chW,AdeUne. 

345 

ALIEN  ENIiMY. 

If  the  plaintiflf  become  an  enemy  af- 
ter judgment  below,  it  IS  n9  objec- 
tion to  affirmance  here.  0vfen9  v* 
Ilannay,  180 


ALLEYa 
See  iraihington  City^  1, 
ANSWER. 


456 


1.  See  £quity,  6,  r,  U4 

^,  A  denial,  in  the  answer  of  a  defen- 
dant in  chancery,  that  his  testa- 
tor ga\e  authority  to  draw  a  bill 
of  exchange,  is  not  such  an  apswer 
to  an  averment  of  such  authority 
as  will  deprive  the  complainant  of 
his  remedy  ;  unless  the  detrndant 
also  deny  the  subnequent  assent  of 
his  testator  to  the  drawing  of  sucu 
bill.  Clark* »  executors  v.  Van 
Riem$dyk^  154 

t.  It  is  error  to  decide  contrary  to 
the  answer,  if  it  be  neither  contra- 
dicted by  evidence  nor  denied  by 
a  replication.    Getting*  v,  Burchi 

%ii 

ATTACtlNfENT. 
An   equity   of  i'edemptl^fti  »f  r««i 
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estate  in  Maryland  was  liable  to 
attachment  before  the  act  of  1610, 
ch.  60.  Prad  v  Law  if  Camfi- 
heil,  AST. 

AUTHORITY. 

1.  A  subseqnent  assent  is  equivalent 
to  an  original  authority.  Clark^a 
txecutora  v.  Van  Riemsdyk,    155 

3.  See  Bond,  1,  3,  28 

B. 

BAKK. 

By  making  a  note  negotiable  in  a 
bank*  the  maker  authorizes  the 
bank  to  advancet  on  his  credit.vto 
the  owner  of  the  note,  the  sum  ex- 
pressed nn  its  face  ;  and  it  would 
be  a  fraud  upon  the  bank  to  set  up 
offst-u  against  this  note  m  couse 
qoence  ot  an^  transactions  be- 
tween the  parties.  Mandrville  v. 
Union  Bank,  9 

BOND. 

1.  A  bond  taken  by  virtue  of  the  1st 
sec  ion  of  the  embarg  tav(  of  Jan. 
9>  1808.  is  not  void  aithu*  taken  by 
consent  of  parties  after  the  vessel 
had  sailed.     Sfieake  v.  U.  S      38 

3.  The  ol^ligors  are  estopped  to  de- 
ny thxt  the  pencil)  of  such  a  bond 
it  double  the  true  value  of  the  ves- 
sel and  cargo.      S/ieake  v.  £7.  5. 

28 

3.  The  name  of  an  obligor  may  be 
erased  from  a  bond  and  that  of  a 
new  obligor  inserted,  by  consent  of 
all  the  parties,  without  making  the 
bcfnd  void.    Such  consent  may  be 

S roved  by  parole  evidence,  and  it 
;  immaterial  whether  the  const  nt 
be  given  before  or  after  the  exe- 
cution ot  the  deed.  Sfieake  v.  U. 
S,  C8 

4,' Semb,  that  if  the  condition  of  a 
bond  be  to  pay  1700  dollars,  or  the 
duties  which  may  be  ascertain':d 
to  be  due  upon  certain  goods  im 
ported  ;  it  is  not  in  the  optiort  of 
the  obligor  to  discharge  the  bond 


by  payment  of  the  iroo  dollars ; 
and  that  an  obHgee  may  jrecover 
even  against  the  sureues,  in  an  ac- 
tion at  law.  upon  the  bond,  more 
than  the  penalty.  .4 moid  v  U. 
S.  105 

5.  The  sureties  upon  a  marshal's 
bond,  are  not  liable  for^money  re- 
ceived by  the  marshal  upon  exe- 
cution before  the  date  of  the  bond, 
although  it  remain  m  his  hand^  af- 
ter ihatdate.  U.  S.v  Gilea  tf  oth- 
ers, 213 

6  Qurre,  whether  the  sureties  in  a 
marshal's  bond  are  liable  for  mo- 
ney received  by  him,  after  his  re- 
moval from  oftii  e,  upon  an  execu- 
tion whi.h  remaineo  iit  his  hands 
at  the  time  ot  such  removal  f  U. 
S.  V.  Giles  ^  othcr%,  21S 

BOTTOMRY. 

The  holder  of  a  bottomry  bond  has 
not  tfuch  an  interest  as  will  support 
a  claim  to  the  vessel  in  a  court  of 
prize.     The  Mary,  126 


CAPTURE. 
See  Jidmiralty,  2.  10.  21.  23,  25,  ^6 

CHANCERY. 
See  Answer. 

CHEROKEES. 

In  the  treatv  of  the  25th  of  October. 
.1805,  with  the  Cherokee?,  the  re- 
»ervai.if»n  of  three  mile*  square  for 
a  garrison,  lies  below  the  mouth  of 
the  HighwHftsee*  where  the  U  S. 
have  placed  the  garrison*  Meiga 
V.  M'Clung'M  U$aee,  11 

CHURCH  OF  ENGLAND. 

1.  The  rehgious  establi?(hment  of 
England  was  adopted  by  the  colo- 
ny of  Virginia,  together  with  the 
common  law  upon  that  subje.ct,  ab 
for  at  it  was  applicable  to  the  cir- 
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cumstances  of  the  colony.      TVr- 
rf/r  V    Taiihr^  43 

2.  The  tteehotd  of  the  churdi  lands 
Is  ill  ilie  parson.  Terrett  v, 
Taylor^  43 

3.  The  act  of  Virjrmia  of  1776.  con- 
fi'rminfc  to  tbe  church  its  tights  to 
land^,  was  not  inconsistent  with 
the  constitut'on  or  bill  of  rights  of 
Virginia  ;  nor  did  the  acts  ot  1784, 
ch  88.  and  1785,  ch.  37,  infringe 
any  of  the  rights  intended  to  be  se- 
cured under  tbe  constitution,  ei- 
ther civil,  jjolvical,  or  rel.gious. 
Terrett  v,  Tayior^  43 

4.  Tlic  act>  of  Virginia,  of  1798,  ch 
9,  and  1801,  ch.  5,  so  far  as  they 
go  to  divest  the  episcopal  church 
of  the  property  acquired  previous 
to  the  revolution  by  purchase  or 
donation,  are  unconstitutional  and 
inoperative.      Terrett  v.  Taylor, 

43 
9.  The  act  of  Virginia  of  1798,  ch  9. 
mc^Iy  repeals  the  statutes  passed 
resp  cting  the  ehurch  »ii»ce  the 
revolution ;  and  left  in  full  oi>era- 
tion  all  the  statutes  previously  en- 
acted, so  far  a 8  they  a'-e  nnt  in- 
constHent  wi'«h  the  present  consti- 
tution.    Terrett  V   Tayior,        44 

6.  Church -wardens  at-c  not  a  corpo- 
ration for  holding  lands.  Terrett 
V,  Taylor^  44 

7.  Church  lands  paiinot  be  sold  wijh- 
out  the  joint  consent  ot  the  parson 
(if  there  be  one)  and  the  vestry. 
Terrett  v.  Taylor^  44 

8.  If  8  |;T»nt  be  made  of  a  tract  of 
land  in  New  Hajnpshire,  in  equal 
^ares,  to  63  persons,  to  be  divided 
amom^st  them^  into  68  equal 
shares,  with  a  specific  appropria- 
tion of  5  shares,  one  of  which  is 
declared  to  be  ••  for  a  glebe  for  the 
church  of  England  as  by  Uw 
establifihed,**  that  share  i?  not  hol- 
den  in  trjist  by  the  grantees,  nor 
is  it  a  condition  annexed  to  their 
rights  or  shares.  Tovfn  qf  Paw- 
let  V.  Clarke  292 

9.  The  church  of  England  Is  not  a 
body,  corporate*  and  cannot  re- 
ceive a  gran^  CO  nomine^  Town  of 
Pawift  v'.Clark^  592 


10.  A  grant  to  the  church  of  such  a 
place  iv  gi>od  at  common  law  nnd 
rests  the  fee  in  the  parson  ani  his 
successors.  It  such  a  grant  be  mRde 
by  the  crtiwn  it  rai>noibe  resumed 
by  the  crown  at  \\  s  pleasure.  Town 
qfPawletv.  Clark,  ^93 

11  Land  at  common  law  may  be 
granted  to  pious  uses  before  there 
IS  a  grantee  in  existence  compe- 
tent tt)  take  it,  and  in  he  mean 
time  the  fee  will  be  in  abtyanee^ 
Such  a  grant  cannot  be  resumed 
at  he  Pleasure  of  the  crown.^— 
Town  uf  Pawlet  v.  Clark,       291 

12.  rhe  commoo  law  so  far  as  it  i«- 
lated  to  the  erecticm  of  churchea 
c^  the  episcopal  persuasion  of  Enap- 
laud,  the  right  to  preirent  or  cm^ 
late  to  such  chuicheS,  and  the 
corporate  capacity  of  the  persoua 
thereof  to  take  in  succesnon  was 
recognized  and  adopted  in  New- 
Hampshire. 

It  belonged  exclusively  to  tne  crowii 
to  erect  the  churrh  m  carK  town 
that  should  be  entitled  to  take  the 
glebe  :  and,  upon,  such  erectioQ, 
to  collate  thrjJugh  the  governor,  a 
pnrsi^n  to  the  benefice >- 

A  volui^ary  society  of  Eplscopahana 
Within  a  town,  unauthorised  by  the, 
Cfown,  could  not  entitle  them* 
selves  to  the  glebe. 

Where  lio  ^uch  church  was  duly 
erected  by  the  crown,  the  glebe 
remained  as  an  h^reJitaajact-Tu  g 
and  the  state,  which  succeeded  to 
the  rights  of  the  crown,  mighty 
with  the  assent  of  the  town,  alien 
or  indumber  it  ;  or  might  erect  an 
Episcopalian  church  therein,  find 
collate,  citHer  directly,  or  through 
the  vote  of  the  town^indircctlv,  its 
parson,  who  would  thereby  become 
seized  of  the  glebe  jure  ecclofi^ 
and  be  a  corporation  capable  oC 
transmitting'  the  inheritance.— 
Town  ofPawlett  v.  Clark.       294 

13.  By  the  revolution  the  state  of 
Vermoiit  Succeeded  to  all ,  the 
rights  of  the  crown,  to  the  unap- 
pro]  nated,  as  well  as  appropria- 
ted glebes;  and  by  the  stMuteof 
Vermont,  of  the  30th  of  October, 
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ir94,  the  respective  towns  became 
entitled    to  the   property  uf  the 

51ebr»  then  in  nituated.      Thwn  qf 
^awU   V.  Clark,  295 

14.  No  EpiscflpHi  church  i.i  Ver- 
mont can  be  entitled  to  the  gJehe, 
unless  it  was  duly  erected,  by  the 
crown  before  the  revolution,  or  by 
the  state  since.  Town  qfPavflci 
w.  Clarke  39i 

CLAIM. 

See  Admiralty^  18,  20,  3J. 

COLLECTOIL 

1,  See  Direci  Tax,  65 

3.  See  Mmraily,  24,  289 

1.  •  See  Embargo,  3,  ^ ,  339 

COAfPTROLLER. 


Th^  comptroller  of  the  treasury  has 
-  a  r:ght  to  direct  the  marshal  td 
whom  he  sh  »1  pay  money  receiv- 
ed upon  exe  ;uti6n.     U,  S,v.  Giies 
\S  Qihcr%^  213 

COMPUTATION  OF  TIME. 

Where  computation  of  time  is  to  be 
made  from  au  act  done,  the  day 
ou  which  the  act  •»  doae  is  to  be 
infeluded.    Arnoid  v.  U.  S.       105 

CONSIDERATION. 

It  In  a  patent,  the  obliteration  of  the 
consideration  does  not  make  void 
the  grant*  Polk* a  leasee  v.  IVen- 
dell,  S7 

H  Quere,  whether  a  subsequent  in- 
cumbrKncercan  compel  a  prior  in- 
cuftibrancer  to  disclose  the  consid- 
eration which  he  gave  for  the  note?** 
a  .the  debtor  upon  which  his  m- 
cumbrance  was  foundc;d«  Prate 
i»;  Laitf  ISf  Qamiibell.  459 


CONSTITUTION  OF  VlRGI- 
NIA. 

^  Church  qfEngland,%^^  5,  43 


CONSTRUCTION. 

In  cases  depending  on  the  ttatut^k 
of  a  state,  the  settled  constructiod 
of  those  s  atutcs,  by  the  srate 
courtK,  is  to  be  respected.  PolkU 
leitee  v.  H'endelL  Sf 

CONTINUITY  OP  VOYAGE. 

Bee  Admiralty^  10»  12r 

CONTUMACY. 

See  Mmiralty,  8»  126 

CORPORATION. 

See  t'hurch  of  England,  6,  9, 12, 
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COURSE  AND  DISTANCE. 


See  Land,  15, 16, 19»  17.^ 

D. 

DEBTOR. 

No  debtor  of  the  U.  S.  can,  at  the  tri- 
al set  off  a  C'aim  for  a  debt  dUe  to 
hiiTk  b}'  the  U.  S  unless  such  claini 
shall  have  been  submitted  to  the 
acc4;untin)^  officrrh  of  the  treasury 
and  by  them  rejected,  except  iii 
the  cases  provided  for  by  the  stat- 
ute.    U.  S.  V.  Gile$  If  oth^ra.  214 

DEED. 

1.  See  Bond,  1»  2,  3,  28 

2.  Sec  Land.  4,  5,  6. 10, 11, 18, 19, 
21. 


DEPOSITION. 

See  Equity,  6, 

DEVISE 


t*^ 


It  is  not  necessary  that  an  executor 
ofa  will  made  in  Virginia,  devi' 
sing  to  the  executor  land  in  Ken- 
tucky,  should  take  out  letters  tes- 
tamentary in  Kentucky,  to  enable 
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tdm  to  mainUiii  an  ejectment  for 
the  land  in  Kentuck?.  DoCf  iewee 
qfJLevfu  v*  AfJ'^f^ondf  Ml 

DIRECT  TAX. 

Under  the  act  of  coosrets  to  lay  and 
collect  adireot  tax,.(July  14, 1798) 
before  the  collector  «enid  sell  the 
land  of  an  unknown  ^)ro;)rietor  for 
nonrpayment  of  the  tas,  it  was  ne- 
cessary that  he  should  advertise 
the  c(4>y  of  thf  list  of  lands^  ffc 
and  a  statetnent  ot  the  amouatoue 
for  the  tax,  and  the  notification  to 
pay,  for  60  days,  in  four  gaarettes 
of  the  state,  if  there  v/ere  so  ma- 
ny,   barker  v.  Huk*$  /fMf <,    6^ 

DOMICII4. 

See  Admiralty,  31,  345 

DUTIES. 

1.  The  double  duties  imposed  by  the 
uct€i£Juiy  1,  181:?,  accrued  upon 
goods  which  arrived  within  a  col- 
lection district  <m  that  day.  jlr- 
mid  u,  U.  S.  104 

2.  To  oonstitute  nn  importation  so  as 
to  attach  the  right  to  duttea  it  is 
necesssry,  not  only  that  there 
bhould  be  an  arrival  within  the  li- 
mits of  the  United  States  and  of  a 
collection  district,  but  ah>o  within 
the  limits  of  tome  port  of  entiy. 
Jmoid  V,  U.  S  104 

%  Stmb,  that  if  the  condition  of  the 
bond  be  to  pay  iroo  dollars,  or  the 
duties  which  may  be  ascertained 
to  be  due  upon  certain  goods  itn- 
ported,  it  is  nut  in  the  option  of  the 
Mbl'gor  to  discharge  the  bond  by 
payment  of  the  1700  dollars,  but 
the  United  States  may  recover,  in 
an  action  at  law.  upon  that  bond 
against  the  sureties,  the  whole 
amount  of  the  duties  on  tho^ 
goods,  although,  the  duties  amount 
to  more  than  the  fienaily  of  the 
bond.    Ar/iold  v.  £7;  ^.  10^ 

5.  If  Ciiptured  goods  claimed  by  a 
neutral  owner,  be,  by  consent,  sold 
under  an  order  of  the  Court,  and 


afterwards  by  the  final  sentence 
of  the  Court,  the  proceeds  are  or- 
dered to  be  restored  to  such  own*^ 
er,  the  ammiDt  of  the  duties  due  to 
the  United  States  upon  the  impor* 
tation  of  the  gouds.  must  be  paid. 
But  if  the  goods  had  been  specifically 
res  ored,  and  withdrawn  from  the 
countnr,  they  would  have  been  eX* 
empt  from  duties.   Brivt  Concord, 

£. 

EJECTMENT 

I.  See  Devise^  15t 

S.  If  a  Plainiiffin  ejectment,  clam 
in  his  declaration,  the  whole  tr^ct» 
a  deed,  showing  that  he  has  only 
an  undivided  interest  in  the  tract, 
nay  be  given  in  evidence.  Dotf 
'{e$9ce  (ifLtvda  v.A^J^arlandt  151 

EMBARGO. 

1.  See  Bofid,  1,  3,  3,  38 

2.  Quere^  wheher  under  the  1st  and 
2d  e'.abargo  laws  of  1807  and  1808, 
a  registered  vessel  whicli'  had  a 
clearance  irom  one  pun  to  another 
of  the  Un'.ted  States,  was  liable  to 
condemnation  for  going  to  a  foreign 
port.    Brig  Short  Stafile  v.  U.  S. 

3.  If  a  collector  justify  the  deteur. 
tion.of  a  vessel  under  the  ll'ch  sec. 
of  the  embargo  Uw  ot  A/trii  25^ 
180«,  ('voi  9. /1. 150 J  he  need  no)t 
show  that  'lis  opinion  was  correct, 
nor  that  he  used  reaso1^d)le<car^ 
and  diligence  in  ascertainmg  the 
factH.upon  which  his  opinion  was 
formed.  It  is  sulBcient  that  he 
hohe&tly  entei'taiued  the  opinion 
upon  which  he  acted.  Otis  v. 
H'atkiTu.  339. 

4b  Quere^  whether  under  that  a£t» 
the  collector  was  bound  to  trans- 
mit to  the  president  a  statement  af 
th<a  facts  upon  which  he  formed  "his 
opinion,  that  the  vessel  intended  to, 
Violate  the  embargo  laws?  Whe- 
ther he  was  bound  in  law,  to  use 
r^asonabl^  care  and  diligence  in 
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ascertaining  the  fiicts  thus  to  be 
laid  before  <he  president?  and 
whether  he  Had  a  t  ight,  under  that 
act,  to  remove  a  vessel  from  one 
harbor  to  another,  as  well  as  to 
detain  her  ?  0/2«  v.  lVatkin$t  3S9 

ENEMY. 

1.  See  Admiralty^  6,  T,  12,  13,  14, 

16,  31,  23. 
9.  See  4Ucn  enemy ^  180 

3.  Fat  cattle  are  provigions,  or  mu- 
niticAS  of  war,  within  the  meaning 
of  the  act  of  congress  of  the  6th  of 
July.  1812.     U.  S.  v.  Barber^  243 

ENEMY  COLONY. 

h^Jdndralty,  U.  14,  191 

ENEMY  LICENSE. 

See  Mmiraity,  10,  126 

ENEMY  SHIP. 

See  Admiralty,  28,  29,  31,  389 

ENTRY. 

I.  See  iMtid,  2. 3,  T,  11,  12, 13.  14. 
S.  Sec  Tennt99ee^  Hlf 

JiPISCOPAUAN  CHURCH. 

See  Church  ((f  England. 

EQUITY. 

l  A  bill  in  equity  to  enjoin  a  judg- 
ment at  law,  is  not  to  be  consider- 
ed as  an  original  bilK  and  there- 
fore it  is  not  njBCessary  In  a  Court 
of  limited  jurisdiction  to'  make 
other  parties,  if  the  introduction  of 
those  parties  should  create  a  doubt 
as  to  the  jurisdiction  of  the  Court. 
Simm»  V  Guthrie,  19 

2,  A  Compla.nant  in  equity  cannot 
obtain  a  decree  for  more  than 
he  asked  in  his  bill.  Simma  v. 
Guthrie,  20 

3.  If  the  execution  of  an  imp'rtant 
exhibit  of  the  Complainant  be  not 


admitted  by.  the  Defendant  in  hit 
answe?,  nho  Chiisupoi  the  Com- 
plainant to  make  fu  1  propf  ihere* 
of  in  the  Court  below  ;  this  CcHirt 
will  not  presume  that  any  other 
proof  wai»  made  than  appears 
in  the  transcnpt  of  the  record. 
Drummond  v.  Magruder,        12J 

4.  A  copy  of  a  deed  fn.m  a  clerk  of 
the  Co?'rt,  without  the  certificate 
of  the  presiding  judge,  thut  the 
attestati'^n  of  the  clei  k  is  in  due 
form,  cannot  be  received  as  evi- 
dence in  a  buii  m  equity.  Drum* 
moudv.  Afagruder^  122 

5.  Ifthis  Couri  reverse  a  decree  up- 
on a  techntcal  oojeciion  to  evidence 
(prot^a^jly  nov  made  m  the  C(>iirt 
below)  it  will  not  disiniss  the  Mil 
abnolutely,  but  remand  the  cause 
to  the  Couri  below  for  further  pro- 
ceedings. Drununond  v.  Magru" 
der,  123 

6.  I'he  answer  of  one  Defendant  in 
Chant-ery  as  not  evidetice  against 
hi^  CO- Defend  am ;  nor  is  his  defiO" 
ntion  although  he  had  been  dis- 
ch  trged  uiu'cr  ihe  act  of  anvembly 
ot  Rhode  Island  (  f  1757)  from  all 
deb^s  and  contra^  ts  pnur  lo  the 
date  of  (he  discUarge ;  anri  |ill 
th'^ugh  the  debt  in  suit  w.  s  a  debt 
contract  d  prior  to  such  discbarge; 
the  debt  having  been  cfinti'acted  in 
a  foieign  country  Clark  v.  Van 
Riemadyk  153 

7.  An  answer  in  Chancery,  although 
positive,  and  lUrectly  responsive  to 
an  allegation  to  the  bill,  may  be 
outweighed  by  circumstance-,  es- 
pecially if  It  be  respecting  h  fact 
which,  in  the  nature  of  thingn,  can 
not  be  within  the  personal  know- 
ledge of  the  Defendant.  Clark  v. 
Van  Riemtdyk,  154 

8.  A  denial  of  previous  authority, 
without  a  denial  of  subsequent  as- 
sent, is  not  such  an  answer  as  will 
deprive  the  Complai^all^  of  his 
remedy :  for  a  subsequent  assent 
is  equivalent  to  an  on$;inal  an* 
thority.     Clark  v.  Fan  Rie'm%dyk. 

155 

9.  In  Kentucky,  Courts  of  law  will 
not  look  beyond  the  patent,  but 
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Conrtt  of  eqviltf  will ;  and  will 
givr  va)»dit7^  to  the  elder  entry 
againtt  tlie  fider  patent.  Finlty 
V.  miUam^f  164 

10.  It  IS  error  to  '  decide  a  cause 
against  the  answer,  of  the  Defen- 
Mnt,  if  the  answer  be  not  denied 
by  a  replication,  ftor  contradicted 
by  evidence.    GeltingB  v.Surih^ 

572 

11.  In  a  case  where  it  would  be  diffi- 
cult to  asceruin  tlie  injury  result- 
ing from  the.  breach  of  contract, 
or  the  sum  in  damages  which 
would  be  a  compensation  for  su^h 
injury,  a  Court  of  equity  will  aot 
themselves  ascertain  tbe  injuiy, 
nor  the  damages,  nor  direct  an  %%' 
%\x^  quantum  i1amnificatU9.  Pratt 
V.  Law  and  CamfibeU^  437 

12.  Where  a  contr  iCt  for  the  sale  of 
land  has  been  in  part  executed  bv 
the  vendor  who  is  rnable  toconve> 
all  the  land,  a  Court  of  equity 
will  decree  repayment'of  a  pro- 
portitmate  part  of  the,  purchase 
mtney  wi'h  interest  Pratt  v. 
Law  and  Camfibeit,  *  »2 

13.  If  thiee  persfins  mortgage  their 
jomt  property  to  mdemnify  the 
drawer  of  bills  of  exchange  for 
their  accommodation^  in  c^ise  of 
protest;  and  if  each  of  the  mort- 
gagors agrees  to  take  up  a  third 
part  of  the  bills  upoo  their  return 
under  protest*  and  if  two  of  them 
neglect  to  lake  up  their  two  thirds, 
whereby  4he  oiUer  morlgng^r  is 
compelled  to  take  up  the  whole  of 
the  bills,  in  consequence  of  which 
he  requests  the  drawer  not  to  re- 
lease the  mortgage,  but  to  hold  it 
for  his  benefit,  a  lien  in  equity  is 
thereby  created  upon  the  mortga- 
ged premises  to  the  amount  of  two 
thirds  of  the  b.Us,  in  favor  of  that 
mortgagor  who  took  up  the  whole. 
Pratt  V,  Law  and  CamfibrtU    459 

14.  Quere,  whether  a  subsequent  in- 
cumbrancer can  compe^l  a  prior 
incunilVraiicer  to  disclose  the  ctjii- 
sideration  which  he  gave  for  the 
notes  of  tne  debtor  upon  wh'cli  his 
incumbrance  was  founded  ?  Praff 
•v.  Law  and  Cumfiddif  459 


15.  An  equity  of  redemption  in  Ma* 
rvland,  waK  liable  to  attachment 
before  the  Maryiand  act  of.lSlO, 
cA  60.  '  Pratt  v  Law  and  Camfi- 
beli,  459 


ERASURE 


See  Bondf  3, 


St 


ERROR. 


1.  It  is  not  necessary  that  the  trans- 
criin  of  the  recoi^l  should  contain 
the  names  of  the  jurt>r8:  Ow^ne 
V.  Hapfiayy  180 

2.  Scf  jliii  n  enemy y  180 

3.  If  the  facts  str;ted  in  a  plea  do  not 
amoimt  to  a  jusiHication  in  law, 
vet,  if  ihsue  be  joined  there<in,  and 
if  the  facts  be  proved  as  stated,  it 
is  error  in  the  ludgc  to  instruct  the 
juiy  that  the  mcts  so  proved  did 
not,  in-  law,  maintain  the  issue  oa 
the  part  of  the  Defendant.  Oti% 
V.  Hatkina.  3J9 

4.  Sec  Equity,  10,  372 

FSCAPE. 

If  a  debtor,  committed  ta  the  9tate 
jail  under  prdcess  fKom  a  Court  of 
the  United  StatCH  escape,*the  mar- 
shal is  not  liable.     Aanuolfih  v. 
Donaldson,  76 

ESTOPPEL. 

See  Bond.  2,  28 

EVANS,  OUVRR 

The  act  of  January,  1808,  for  the  re* 
liet  oi  Oliver  Evans.  df»ca  iKrt  au- 
thor ze  tho^e  who  erected  his  ma- 
chinery between  -.he  cxpiradoff  of 
the  old  patent  and  the  issuing  of 
tbe  new  one,  to  use  it  after  the  is- 
sninj  of  the  latter.  Evane  v  Jor- 
can,  199 

EVIDENXE 

1.  A  material  alteration  ol  a  bond 
may  be  made  by  consent  of  all  par- 
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ties,  without  makii^fr  the  bond  void, 
and  ^ucli  cooseot  niuv  ee  proved 
by-parol  evidence.   Sfieakt-v.  U,  S. 

28 

2.  A.b^ing  sole  owner  of  a  bill  of  ex- . 
change,  eifdorses  it  in  blank,  and 
delivers  itlo  B.  to  acli\e:-  to  C.  for 
coUectioQ.  and  when  collecced  fo 
place  it  to  the  crcdic  of  A.  and 
B.  in  account;  C.  ^ollecu  the 
amount,  but  r6fir;es  to  place  it  to 
the  ci  edrt  of  A.  and  B.  who  set- 
tle .  their  account  wiih.  C.  and 
pay  h!in  the  balance;  A.  after- 
ward«  Mies  Q  f^r  the  amount  re- 
ceived upon  the  bill ;  B  Im  a  com- 
ptt.'rtt  wieoes't  for  A.  labrr  v, 
Pfrtutt  and  Lrr,  S9 

3.  Circumst^pce^  may  outweigh  po- 
sitivr:  testimony.  Brig  Struggle 
V   fJ.S,  71 

4.  »c^  Equity,  3,  4,  5,  122 
5  See  Ejectment^  2,  151 
6.  Sfe  hf/uity,  6,  T,  8,  10 

7  Querc^  whether  parol. evidence 
c-ii^  he  riveii  hit  che  surveyor  in- 
tended -to  express  the  courses  ac- 
co  di.g  to  ♦he  tVue.  and  not  :ccor- 
ci»:«>c  ti>  ihe  iVkUgnetic.  meridian. 
M'lvtr's  IcMset  v.  IValker,      174 

EXECUTION 

See  Marshal,  2,  3,  4,  31) 

F. 

FREE  GOODS. 
See  Mmirahy,  28;  29,  S89 

FREE  SHIPS. 

8ee<^dmtr«//y,  16,  28,  29. 

FREIGHT. 

If  a  neutral  vessel  be  captured  on 
her  outward  voyage  from  England 
to' Amelia.  Island,  carrying  a  hos- 
tiJe  cargo,  which  is  condemned, 
and  if  by  the  charcer-pa:tf  the 
outward  cargo  is  to  be  carried -fi-ee 
of  freight,  but  the  homeward  car 
go  is  CO  pay  at  a  certain  rate  to  be 
ascertained  by  the  nature  of  the 
cargo,  yet  the  court  will  decree 


freight,  firo  rata  itmeri*  of  the- 
oiuw nd  cargo,  to-be  assessed  up^ 
on  the  principles  of  a  quantum  me'" 
mil      The  ahih  Society  309 

FURTHER  PROOF. 

Sec  Admiralty,  16,  32,  244 

G. 

GLEBE. 

Sec  Church  qfEngUmL 

GRANT. 

%tP^Land,  4, 5,  6,  7,  8. 11,  21. 

See  Church (if£ngiand,%9l  10,11. 

H. 

HIGHWASSEE. 

See  CherokecM,  11 

I. 

IMPORTA-rtON. 

See  Duties  S, 

INJUNCTION. 

Sec  Equity,  1,  19 

INSOLVENT. 

1.  See  Equity,  6,  153 

2.  Stmt,  that  a  discharge  under  the 
act  of  asft^mbly  of  Rhode- Island, 
(of  1756.)  €rom  all  debts,  duties, 
contracts  and  demands,  outstabd*^ 
ing  at  the  time  of  such  dtacharge, 
upon  surrender  of  all  the  debtor's 
property,  will  not  protect  him  a- 

.  gainst  a  debt  contracted  in  a  fo- 
reign countrv..  CiarJt*rexecuJor» 
V    Van  Reinudyir,  is 5 

3.  See  Priority  of  fiaymentl       374 

INSTRUCTIONS. 
See  jidndralty^'lQ^  126 ' 
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MS 


18SUK. 


Sec  Error,  3. 


339 


J. 


JURISDICTION. 

1.  Sec  Mquiiy,  1,  20 

2;  SeeJfdmiraUy,  4, 18,  24,  55. 

3.  This  Court  k^as  juri&Oiction  where 
one  party  ciaima  )and  under  a 
grunt  from  the  state  of  New  Hamp- 
Klnre,  and  th^  oUier  under  a  gn&t 
from  the  sfate  of  Vermont^  al- 
though, at  the  time  of  the* first 
grant,  Vermont  was  part  of  New 
Hampshire.  *J'own  ^  PawUt  v, 
Clark,  29S 

JURORS. 

1.  See  Error,  1,  1€0 

JiJSTlFICATION. 

See  Error ^  3».  339 

K. 

KENTUCKY. 

1.  See  Devise,  151 

2.  See  Ejectment^  2,  151 
3  SeciK^ttfVy,9.  16^ 

4.  Sec  Land,  9,  10,  11.  12,  13. 14. 

L. 

LAND. 

1.  Tbe  land  la:w  of  Virginia,  which 
gites  a  right  of  pre-emption  lo 
those  who  had  marked  and  im- 
proved land  before  tlie  year  1778, 
.refers  that  right  to  the  time  when 
the  improvement  was  made,  and 
to  the  time  ^Cthe  passage  of  the 
act;  and  not  to  the  time  when  tlie 
claim  for  shch  pre  e'mption  was 
made,  before  the  commissvoners. 
Simm$  V.  Guthrie,  19 

3.  If  an  enti*y1>e  made  by  ihe  asshipi- 
ee  of  a  p«'Ck-emption  right,  it  will 
be  goo()  althuugh  the  namei>f  the 


assignor  be  not  mentioned  in  the 
entry,  if  the  entry  refer  to  the  war- 
rant, and  if  it  mention  an  improve* 
meiit,  provided  the  place  or  des- 
cribed with  suflficieiit  certair.iv  in 
other  rrNpects.  Simmh  f  Guth^ 
rie^  19 

3.  The  act  of  North  Carolina,  1783, 
c  2,  opening. the  land  office,  did 
not  prohibit  a  |>erbon  fom  making 
several  diffei*ent  entries,  amount- 
ing in  the  whole  to  tnorc  than  5000 
acres,  nor  from  purchasmg  the 
rights,  acq^iired  by  othern  by  en* 
f  Hcs ;  nor  from  uniting  several  en- 
^ri^s  in  one  survey  and  patent ; 
and  such  union  of  seTeral  entries  is 
allowed  by  the  act  of  1784,  ch.  19, 
'fio/'fc's  leasee  v.  tV^endelL  B7 

4.  {t>  sk  patent,  the  obliteration  of  the 
con«deVadon  doe«  not  make  void 
the  grant.  'Po/i:*#  lessee  p.  Wen* 
deU,  B7 

5.  A  patent  Justifies  a  presumption 
that  all  the  previous  requisites  of 
the  law  have  been  compiled  with. 
Polk's  lessee  v.  Wendell,      .      87 

6.  A  pateiit  is  void  at  law  if  the  state 
had  no  title»  or  if  the  officer*  who 

'  issued  the  pateutihad  no  authority 
80  to  do.  Jt*olk*s  lessee  v,  f^FendeU^ 

88 

r.  In  North  Carolina,  the  want  of 

an  entry  nulllf.cs  a  patent   Polk's 

lessee  V.  Wendell,  88 

8.  After  the  cession  of  land  by  North 
Carolina  to  the  United  States,  the 
farmer  had  nonght  to  grant  ihose 
lauds  to  any  other  gran  ee,  who 
had  not  an  incipient  title  be- 
fore the  session.  The  question, 
whether  such  incipient  title  exist- 
ed, IS  Therefore  open  at  law. 
Polk's  Irssre  r.  Wendell,  88 

9.  It  is  not  necessatv  th-tt  un  execu* 
tor  of  a  will  in  V)rginia.  devising 
to  the  executor  land  in  Kentucky, 
should  take  out  letters  testamenta- 
ry in  Kentucky,  to  enable  him  to 
maintain  an  ejectment  for  the 
land  in  Kentucky.  Doe,  lessee  of 
Lewis  V.  M'T'ariand,  151 

10  If  a  Plaiutiffin  vjectment  claim 
in  his  dcrlaratitm.  the^whoie  tract, 
a  deed  showing  that  he  has  oaly 


no 


INO£X» 


an  undivided  Interest  in  the  tract 
may  be  given  in  evidence.  Doe^ 
icsset'o/LevMv.  APFariandf  151 

11.  In  Kentucky  the  C«>urt8  pf  law 
will  not  look  beyond  the  patent, 
but  Cout  t9  of  equity  will ;  and  will 
give  validity  to  the  elder  entry 
againsi  an  elder  patent.    FiiUry 

V  mmanu,  164 

12.  Between  pre-emption  rights,  the 
prior  improvement  will  hold  the 
land  agamst,  a  prior  certificate, 
tatty,  survey  and  patent.  Finiry 
V.  Williams^  164 

13.  It  is  noc  e^sentui  to  thedignity 
6f  an  entty  upon  a  pre-emption 
warrant,  that  the  entry  should,  in 
terms,  caH  tor  the  improvement, 
although  it  must  m  tact  mclude 
the  improvement.  Finleyv.  Wil- 
liams^  165. 

14.  An  entry  calling  for  **th€  big 
"  blue  lick  ;*•  will  not  suppoit  a 
survey  and  patent  fot  landau  the 
upper  blue  lick  ;  the  lower  blue 
lick  being  generally  called  *'  ihe 
*•  big  blue  lick  ;"  although  there 
ma^  be  other  cail^  in  thr  entry 
whicl^'  seem  to  designate  the  up-^ 
per  blue  lick  as  '^e  place  intend- 
ed.   Finley  v.  Wlliama^  165 

15.  If  there  be  nothiDg  in  the  patent 
to  control  the  calf  for  couuc  and 
distance,  the  land  must  be  bouhdr 
ed  by  the  coun^esfand  distances  of 
the  patent  according,  to  the  mag- 
netic meridian.    m*Iver*k  Iwee 

V  Walker^  irS 

16.  Course  and  distance  must  yield 
to  a  call  for  natural  objetls.  M'l- 
ver*9  lessee  v.  IValker,  173 

17.  All  lands  are  supposed  to  have 
been  actually  surveyed,  and  the 
intention  of  the  grant  b  to  convey 
the  land  according 'to  the  actual 
survey.  MIver*8  UaMcev.Wal 
ker.  173 

18.  If  a  patent  refer  to  a  plat  annex- 
ed, and  if  in  that  plat  a  water- 
course be  laid  down  as 'running 
llirough  the  land,  the  tract  must, 
be  so  sur%'eyed  as  to  include  the 
water  course,  and  to  conform,  as 
near  as  may  be,  tb  the  plat,  al- 
tljiQugh  the  lines  tl\ua  run  do  not 


correspond  with' the  courses  and 
distances  meiu  toned  in  tlie  patent, 
and  although  neither  the  certifi- 
cate ot  survey,  nor  the  patent, 
calls  for  that  water-course.  AP' 
Iver*n  leBnee  v   Walker,       ^     173 

19.  Quere,  i%he  her  parol  evidence 
can  be  given  that  the  surveyor  in- 
tended to  express  the  cimrses  ac- 
cording to  the  true,  and  not  ac- 
cording tp  the  magnetic,  ipe^idian. 
M  IverU  leaaee  v*  Walker,      174 

20.  rhi»  Court  has  jurisdiction  whrrc 
one    party  claims  land   under  a 

•'grant  from  the  state  of  •  New 
Hampshire,  and  the  other  under  a 
grant  from  the  state  of  Vermont, 
although,  at  tjie  time  of  the  first 
grant,  Vermont  was  part  of  New 
finrnpRhire.  Tovm  ^f  Pawlvt  v. 
Clark,  "         292 

21.  A  grant  of  a  tract  dfland  in  e^ual 
shares  to  63  persons,  to  be  divided 
among  themih  68  equal  shares  with 
a  specific  «tppr«>priarion  of  5  shares, 
conveys  only  a  sixty- eighth  part 
to  each  person.  If  one  of  tlic 
shares  be  declared  ro  be  **Jor  c 
•'  gUbefor  the  church  of  England 
*«<M  by  law  eatnbliahed^'*  that 
share  is  not  holdeu  in  trust  by  the 
grantees,  nq^ Js  it  a  condition .  an« 
nexed  to  their  right.^  car  •shares. 
tonvn  of  Pawlet  i».  Clafic^    -  292 

'2%  A'  legislative  grant  funnot  be  re- 
petded.  Tovm^P*'  Act  v.  Clark, 

295 
Ferrett  v.  luyior,       ^  .  43 

23.  See  Church  of  England- 
24   See  Waahington  City,  1,       456 

25.  Where  a  contract  for  the  sale 
of  land  has  been  in  part  executed 
by  a  conveyattce  of  part  of  the 
land,  and  the  vendor  }»  unable  to 
convey  the  residue,  a  Courts  of 
equit\  will  decree  the  re-payment 
of  a  proportionate  part  ot  the  pur- 
chase monev  with  intereiit  Frati 
v.  Law  er  Omnbem  458 

26.  See  Eqmty,Ai,.  458 

27.  An  equity  of  Redemption  of  4-eal, 
estate  in  Msryrahd  was  liable  to  * 
attachment,  before  the  act  of  1810, 
ch.  60       JPratH  t'.  ^w  ^  Camfi^ 
bell,  M 


INDEX. 


517 


LAW  OF  iJATIOl^S. 

Id  deciding  a  question  of  the  law  of 
natons,  this  court  will  respect  the 
decisions  of  foreign  courts. 
30  hhdM.  BUgmr  v  l^oyle,  191 


CEGISLAllVE  GRANT 
See  Land,  22, 43,  295 

LIEN. 

See  Equity,  1%  459 

M. 

MAGNJETIC  MERIDIAN. 

See  Land,  .18, 19«  173    See  Encmy%  3, 

MARSHAL. 


during  hU  continuance  in  the 
Maid  office,'^  are  iiai)Je  for  money^ 
receive.!  by  him,  ?«fter  hs  rcmovnl 
from  office,  upon'  an  exectuion 
which  ivinained  in  his  Stands  at 
the /time  of  such  removal  }  '  U.  S. 
V.  Giles  ^  others,  213 


MORTGAGE. 

1.  See  Equity,  13,  458 

2.  An  equity  of  rcde.nption  of  land  in 
Maryland  waH  liable  to  attich- 
ment,  bef(»reth?  act  of  assembly 
of  AlaryUntl  of  1810»ch.  60  Pratt 
V.  Law  er  Cam/ibeU,  459 


MUNinONS  OF  WAR. 


243 


N. 


L  If  a  debtcn-commiued  ta  a  state 

•  jail  under  process  from  the  courts 

of  the  U.  S.  escape,  the  marshal 

ii>  not  iUble      Randoifih  v»  Don  - 

aidson,  76 

2.  If  a  marshal;  before  the  dat.e'of 
his  official  bond  receive,  upon  an 
execution,  money  due  tb  thfe  U.  S. 
with  orders  from  the^comptroller 
to  pay  it  into  the  <  bank  of  the  U,- 
S.  which  he.nrglects  to  do,  the 
sureties  in  his  official  bond>  ex^Cii- 
ted  afterwards,  are  not  liable 
therefor  upon  the  bond,  although 
the  money  rcmain*in  the  i^arshal's 
hnnds  after  the  execution  of  the 
bond.       U,  S'v   Giles  IJT  others, 

212 

3.  The  comptroller  of  the  treasury 
has  "a  right  to  direct  the  marshal 
to  whom  h^  shall  pay  money  re- 
ceived upon  execution  i.  and  a 
payment,  accordinj;  to  such  direc- 
tions, is  good  ;  and  it  seems  he 
may  avail  himself  of  it  upon  the 
trial  without  having  'sul)mitted-it 
as  a  cl4im  to  the  accounting  offi« 

.  cers  of  the  treasury.  U.  S.  v,  Giles 
Mothers,  ,^13 

4.  Qti^e,  whether  the  sureties  m  a 
m^rshars  bond,  ccnditioned  for 
the  faithful  evecutm  of  his  duty 


NEUTRALS. 

1.  Circumstances  may  outweigh  doc-  • 
umentary  evidence  of  neutrality* 
Cargo  ofshifi  Hazard,  .  205 

2.  See  Admiralty,  28,  .29,  30>  31, 

389 

NEW  HAMPSHIRE. 

is  See  Jurisdiction,  3.  298 

2.  See  Church  9f  England,  8,  9, 19. 

11, 12,  W,  14,  292 

NON-IN  TERGOURSE. 

1.  The  non-ini*?rcourse  act  of  28fA 
ofJuneAB09,vol.X0,fl.  13,  which 
requ  res  a  vessel  bound  to  a  per- 
muted port  to  give  bond  in  double 
the  amount  of  vessel  and  cargo  not 
to  go  to  a  prohibited  port,  it  appli- 
cable to  a  vessel  sailing  in  ballast. 
Shift  Richmond  v.  U.  S,  102 

2.  Utider  the  non-intercourse  act  of 
JL809,  a  vessel  from  Great  Bntain 

had  «  right  to  lay  oft  the  coast  of 
the  tJ.  S.  to  I'eceive  instructions 
from  her  ownci^  in  New  York, 
and  if  necessary  .tp  dfipp  anchor, 
and  in  case  of  a  Storm  to  make  a 
Jtftrbor ;  and  if  prevented  by  a  mu- 


MS 


INDEX. 


tiny  of  her  crew  from  putting  oat 
to  Kea  again,  might  wait  hi  the 
waters  of  the  U.  S.  for  or.'.crs.  U. 
S*  V'  cargo  ofahifi  Fanny ^        181 


NOUTH  CAROLINA* 
See  Land,  3,  4,  5,  6,  7,  8, 


O. 


8r 


OBUGATION. 


See  Bond. 


OFFSET 


.  By  making  a  note  negotiable  at 
bank,  the  maker  a.uhori^es  the 
bank  to  advancet  on  his  credit,  to 
the  owner  of  the  note,  the  sum  ex- 
pressed on  its  face  ;  and  it  would 
be  a  fraud  upon  the  bank  to  set 
op  ciflfsets  against  the  note,  in  cun* 
sequence  of  any  transactions  be- 
tween the  part»**s.  Mandeville  v. 
Union  liank^  9 

.  No  debtor  of  the  U.  S  can,  at  the 
trial,  set  off  a  clafm  for  a  debt  due 
to  him  by  the  U.  S  unless  such 
claim  shall  have  been  submitted 
to  the  accounting  officers  of  the 
treasury  of  the  U.  S.  and  by  lUem 
rejected,  except  in  the  cases  pro- 
vided for  by  ^itatute.  (7.  S.  v.  Gilc9 
toothers,  ?14 


ORDERS  IN  COUNCIL. 
See  Admiralty^  10, 

ORPHAN'S  COURT. 


•26 


It  is  error  in  the  Orphan's  Court,  for 
the  County  of  Washington,  in  the 
District  of  Columbia,  to  decide  a 
cause  against  the  answer  of  a  de- 
fendant, if  the  answer  had  not  been 
denied  by  a  replication;  and  if 
there  be  no  evidence  in  the  record 
contradicting  that  answe>«    Get- 


PARSON. 

See  Church  of  England^  43,        292 

PAIEKT.' 

See  Land,  S,  4,  5,  6,  7  8. 11, 12,  li, 
14,15,  16,  ir,  18,  21.22, 


PATEN  r-RIGHT. 


See  Evaru  Oliver, 


199 


PAWLET,  TpWN  OF. 

See  Church  of  England,  292 

PENAL  STATUTES. 

A  party  who  offers  an  excuse  for 
violating  a  penal  statu le  mudt 
make  out  the  vi9  fnajor  under 
which  he  shelter*}  himself,  so  us 
to  leave  no  reasonable  doubt  of  his 
innocence.  Brig  Struggle  v.  U, 
States,  n 


PIOUS  USES. 
S«c  Church  of  England,  11, 

PLAT. 
See  Land,  18, 

PLEADINGS. 

1.  See  Bond,  2, 

2.  See  Efror,  3, 

3.  See  jKm^r^o,  3, 

PRACTICE. 

1.  See  Admiralty,  7, 8,  9, 

2  See  Land,  9, 

3  See  Error,  1,  3» 

4.  See  Afiefi  enemy, 

5.  See  Salvage.  I, 


293 


irs 


28 
359 

389 


127 
151 
188 
180 

244 


6.  See  Admiralty,  20,  22,  23,»;24,  SO 

PRE-EMPTION. 
See  Land,  2, 12, 13,  20,  164 
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PRESENTATION. 

See.  Church  ofEnirland^  17^ 

PRESUMPTION. 


RECIPROCITY, 

292     Se)D  Mndralty^  ?1,  30 


See  Land,  5,  87 

PRIORITY  OF  PAYMENT. 

The  5th  section  of  the  act  of  the  3d 
of  March,  1797,  giving  a  priority 
of  payment  to  the  United  States 
out  of  the  effects  of  their  debtors, 
did  not  apply  to  a  debt  dije  before 
the  passing  of  that  act  although 
tlie  balance  was  not  adjusted  .  at 
the  treasury,  until  afte^  the  act 
was  passed.  United  States  v. 
Bryan  and  Woodcock^  374 


PRIVATEERS. 

1.  See  Admiralty,  10» 

2.  S^e  Salvage, 

PRIZE  OF  WAR. 


127 
t64S 


1.  See  Admiralty,  3«  $,  7,  8.  9, 10, 
12,  13,    14,  16, 16,  20,  21,  22,  23, 
25,  26,  28,  29,  SO,  31 
3.  See  rrcightg  209 

3.  See  Salvage,  245 

4w  See  i^ttttW,  4,  387 


RESCUE. 
See  Admirtilty,  2,  55 

RETAUATION. 
See  Admiralty,  ^  389 

a 

SALVAGE. 

1.  American  property  re-captured 
may  be  restored  tm  payment  of 
salvage,  aUhou|[h  the  libel  prays 
condemnation  of  it  as  prize  of  war, 
and  does  not  claim  salvage.  Sal- 
vage is  an  incident  to  the  cjucttioh 
of  prize.    Schooner  Adeli\%^.   244 

2.  By  the  act  of  the  3d  of  Nf  arch, 
1800.  one  sixth  fiart  only  is  a.Uow* 
ed  to  a  privateer  for  salvage  upon 
the  re-capture  of  the  cargo  ini 
board  a  private  armed  vessel  oi 
the  United  States,  although  one 
ha(f  be  allowed  for  the  re-capture 
of  the  veuaeL    Schooner  Adeline^ 

245 


PRODUCE  OF  ENEMY'S  SOIL.  SEIZURE. 

See  Admiralty,  13, 14,  191     See  Admiralty.  4, 24 


PROMISSORY  NOTES. 
See  Offset,  i, 

PUBLIC  ACCOUNTS 
Bee  Accounts  fiubliCf 

H. 
RE-CAPTURE. 

1.  See  Admiralty,  21, 

2.  See  Salvage^ 


SET-OFF. 
9     See  Offset,  9, 

SPANISH  TREATY. 
219     Sec  Admralty%  29, 

STATE  COURTS. 
See  Construction, 

STATE  JAIL. 

244 

544     ^t  Marshal,  1, 


213 


389 


^7 


76 
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STATUTES. 

See  CHonitructionf  ^7 

SURETIES. 

See  Sand,  4, 5,  6.  104f«  313 

SURVEY. 

SeeX4Pidr3;i5»  16, 17,  18, 19 

T 

s^AXfiS. 

See  Direci  fax,  6S 

TENNESSEE. 

Id  Teonesaee  the^jroonger  patent  oil 
the  elder  entry,  prevails  over  the 
dder  pateut  on  the  younger  entry. 
Foik'4  le$%ee  v.  fVendcll  8r 

TEST  AFFIDAVIT, 


S«e  Jdmiralty,  SO, 


S45 


TRANSFER  IN  TRANSITU. 

See  AdmiraUy  13,  183 

U 

Ul^ITED  STATES. 

See  ogket,  2,  214 

See  Priority  ((f  payment,       374 

V. 

VERMONT. 

1«  See  Church  ^  England,  B,  9,  10, 

11,12,13.14,  292 

%  }de»:Juri$diction,  8i  292, 


VlRr  .lA. 

a.  See  Land,  1,  2,  » 
9.  See  Church  qf  Mnghmd^l,  S,  3, 
4,5,6,7 

W. 

WASHINGTON  CITY, 

|.  In  the  itlet  of  lota  in  the  city  of 
Wafhington,  the  lots  ere  not 
chargeable  Uga  tketr  prnpprtfte  of 
the  intern|ir'%ney  laia  out  for  the 
boMinpo  benefit  of  those  loU;  al- 
though the  prfkctice^so  to  charge 
them  hat  been  Heretofore  tiiiher- 
■ally  a^coniescetl  in  "by  purcha-^^ 
•ert';  ana  if  a  purchai^  has  ac«> 
quiescrd  in  that  practice,  and  has 
received  a  convei^nce  according- 
ly without  objectlSi,  yet  he  doea 
not  thereby  acquire  a  tee  siinple' 
in  such  proportion  of  the  alley, 
and  may  in  equity  recover  back 
the  purbhase  money  which  he  has 
paid  therefor.  ^rati  v.  Lav  iSC 
CamfiML  ^^ 

2.  It  a  purcliMerof  city  lou  stipu- 
lates to  build  within  a  Uroitcd  timCt 
a  hou»e  on  every  third  lot  purcha- 
sed, or  in  that  proportion,  and  re- 
Iceives  ccnvryances  for  the  great ee 
pan  of  the  lots,  he  It  not  bound  to' 
Duild  in  proportion  to  tl^  lots  con- 
veyed, unless'the  whole  number  be 
c^n^eyed.  Frdti  jv.'  Imw  and 
CamtibcU,  457 


WILL. 


See  Devise, 


wrrNEsa 


t.  See  Evidence  2. 
2.  See  Mqvity,  6, 
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39 
153 
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